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PREFACE. 


Thb  Gentleman  who  at  the  last  publication  of  Blackstone's 
Commentaries  edited  the  second  volume,  has  been  requested, 
upon  the  present  occasion,  to  furnish  notes  to  the  first  and  third 
volumes  also ;  with  that  request  he  has  complied,  and  the  re- 
sult af  his  labours  is  now  offered  to  the  public. 

Setting  aside  feults  in  the  execution,  which  he  doubts  not  are 
many,  it  would  be  simple  to  hope  that  the  plan  upon  which  he 
has  proceeded  should  not  incur  objections.  The  text  is  not  only 
referred  to  by  members  of  all  the  several  branches  of  the  legal 
profession, — some  of  them  scientific  lawyers,  others  familiar  with 
the  details  of  practice,  and  others  again  who  are  only  commencing 
their  studies, — but  is  likewise  perused  by  most  persons  who, 
though  not  professional,  wish  to  acquire  some  knowledge  of 
the  laws  and  constitution  under  which  they  live.  To  the  pre- 
sent general  utility  of  such  a  work,  which  was  first  published 
more  than  seventy  years  ago,  annotations  are  indispensable ;  and 
they  must,  necessarily,  either  contain  much  that  to  one  class  of 
readers  will  appear  superfluous,  or  disappoint  others  by,  what 
they  will  deem,  ineagreness  of  detail*  In  such  a  dilemma,  an 
editor  cannot  escape  the  censures  of  both  parties;  and  neither 
deprecations  nor  apologies  would  affect  the  judgment  of  a  single 
reader;  therefore,  th^y  will  not  be  idly  offered. 

The  rdcent  alterations  in  our  social  and  political  system  have 
been  for  U)o  important  not  to  supply  materials  for  numerous 
corrections  of  Blackstone's  statements;  a  considerable  part  of  his 
text,  indeed,  is  become  matter  rather  of  antiquarian  research, 

than  of  present  practical  application:  it  is  hoped  that  the  actual 
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changes  which  the  law  has  undergone,  up  to  the  date  of  this 
preface,  have  all  been  noticed  at  the  proper  places  for  mention- 
ing them.  Such  measures  as  are  only  under  discussion  whilst 
this  work  is  going  through  the  press,  will  be  shortly  adverted  to. 
Many  more  alterations  in  our  old  laws  must  be  made,  to  adapt 
them  to  existing  institutions.  These  latter  being  established,  it 
would  be  vain  to  cling  to,  and  impossible  long  to  retain,  rem- 
nants of  a  polity  which  never  can  be  made  to  agree  with  our  new 
constitution. 

The  most  distasteful  part  of  the  Editor's  task  has  been  the  ne- 
cessity of  animadverting  upon  'one  of  his  recent  precursors :  no 
doubt,  every  man  who  publishes,  voluntarily  sets  his  work  up  as 
a  mark  for  criticism  to  aim  at,-^the  notes  to  the  three  first  of 
the  volumes  offer  a  wide  butt,— it  is  a  sport,  however,  which  the 
present  writer  would  have  declined,  entirely,  could  he  have  done 
so  consistently  with,  what  he  conceived  to  be,  a  due  performance 
of  his  undertaking ;  and  he  has  suppressed  nine  tenths  of  the 
censures  actually  prepared  for  the  press. 

Those  notes  of  an  earlier  editor — Mr.  Christian— which  have 
been  retained,  are  marked  by  subjoining  to  them  the  two  first 
letters  of  that  learned  writer's  name. 

Lincoln's  Inn, 
I5th  March,  1836. 

P.  S.  Since  the  above  preface  was  sent  to  the  printer,  in 
March  last,  the  expectations  intimated  in  the  notes  to  Vol.  1, 
p.  12,  and  Vol.  '3,  p.  56,  that  an  improved  tribunal  of  ultimate 
appeal  would  be  established  during  the  present  year,  have  been 
disappointed. 

The  question  being  still  open,  it  may  not  be  impertinent  to 
submit  the  following  suggestions ;  some  of  which  have  been  advo- 
cated by  Lord  Brougham,  others  by  Sir  Edward  Sugden,  and  for 
the  remainder  the  present  writer  is  answerable. 

By  the  statute  of  1 1  Geo.  4  &  I  Will.  4,  c.  70,  s.  8,  an 
excellent  C!ourt  of  Appeal,  as  to  all  English  cases  of  common 
law,  exists  in  the  Exchequer  Chamber;  and  its  jurisdiction  might 
be  advantageously  extended  to  Irish  appeals.  If  a  new  judicial 
officer  is  added  to  the  Court  of  Chancery,  and  if  the  Equity  de- 
partment of  the  Court  of  Exchequer  were  rendered  perfectly 


PRBFACB. 


efficient,  by  enabling  the  Chief  Baron  to  give  it  his  daily  atten- 
tion, as  his  sole  business,  an  equally  good  Court  of  Appeal  in 
Equity,  embracing  Irish  appeals,  could  be  formed ;  and  if  the 
occasional  absence  of  some  of  the  judges  from  the  peculiar  busi- 
ness of  their  own  courts  were  found  to  create  an  inconvenient 
arrear  of  business,  the  expense  of  a  second  additional  judge  in 
equity  would  not  be  grudged  by  the  country.  The  judgments 
given  in  those  Courts  might  safely  be  made  final,  and  all  inter- 
mediate appeals  excluded.  If  the  Lord  Chancellor,  who  is  at 
present  the  only  real  representative  of  the  House  of  Lords  in 
matters  of  appeal,  presided  in  both  these  Courts,  the  point  of 
honor  would  be  saved  to  their  Lordships'  House,  and  the  esprit  du 
corpM  of  the  legal  profession  would  not  be  wounded.  Scotch 
appeals  would  remain  to  be  provided  for ;  and  as  English  lawyers 
(including  English  judges,  with  reverence  be  it  said,)  generally 
have  but  an  imperfect  acquaintance  with  the  Roman  law,  which 
is  the  basis  of  Scottish  jurisprudence,  a  better  Court  of  Ap- 
peal for  Scotland  could  be  formed  in  Edinburgh  than  at  West- 
minster. 

There  would  be  no  complicated  intricacy  in  the  mechanism 
of  this  plan ;  it  would  at  least  have  simplicity  to  recommend  it, 
and,  it  is  believed,  it  would  prove  efficacious. 

The  comprehensive  system  of  Lord  Langdale,  it  is  feared,  the 
public  mind  is  not,  at  present,  sufficiently  enlarged  to  embrace; 
it  is  not  capable  of  soaring  to  the  lofty  heights  of  his  lordship's 
philosophy;  but  he  will  doubtless  recollect  that  such  changes  as 
his  clear  vision  contemplates  never  are,  and  perhaps  never  ought 
to  be^  admitted,  until  they  have  been  perseveringly  pressed  upon 
attention,  again  and  again,  and  the  arguments  on  which  they 
rest  have  become  familiar  to  ordinary  understandings.  The  pro- 
cess for  eiFecting  this  is  tiresome ;  but  without  it  the  desired  end 
cannot  be  obtained :  let  us  hope  Lord  Langdale  will  not  weary 
in  a  good  cause.  A  minister  of  justice,  with  functions  some- 
what analogous  to  those  of  the  French  minister  of  that  depart- 
ment, but  greatly  modified,  to  make  them  harmonise  with  our 
freer  constitution,  might  work  an  immense  improvement  both  in 
our  legislative  and  judicial  proceedings. 

Lincolh's  Inn, 
June,  1836. 
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The  following  sheets  contain  the  substance  of  a  course  of 
lectures  on  the  Laws  of  England,  which  were  read  by  the  author 
in  the  University  of  Oxford.  His  original  plan  took  its  rise  in 
the  year  1753;  and,  notwithstanding  the  novelty  of  such  an 
attempt  in  this  age  and  country,  and  the  prejudices  usually 
conceived  against  any  innovations  in  the  established  mode  of 
education,  he  had  the  satisfaction  to  find,  and  he  acknowledges 
it  with  a  mixture  of  pride  and  gratitude,  that  his  endeavours 
were  encouraged  and  patronised  by  those,  both  in  the  university 
and  out  of  it,  whose  good  opinion  and  esteem  he  was  principally 
desirous  to  obtain. 

The  death  of  Mr.  Viner  in  1756,  and  his  ample  benefaction, 
to  the  university,  for  promoting  the  study  of  the  law,  produced 
about  two  years  afterwards  a  regular  and  public  establishment  of 
what  the  author  had  privately  undertaken.  The  knowledge  of  our 
laws  and  constitution  was  adopted  as  a  liberal  science  by  general 
academical  authority:  competent  endowments  were  decreed  for 
the  support  of  a  lecturer,  and  the  perpetual  encouragement  of 
students;  and  the  compiler  of  the  ensuing  Commentaries  had 
the  honour  to  be  elected  the  first  Vinerian  professor. 

In  this  situation  he  was  led,  both  by  duty  and  inclination,  to 
investigate  the  elements  of  the  law,  and  the  grounds  of  our  civil 
polity,  with  greater  assiduity  and  attention  than  many  have 
thought  it  necessary  to  do.  And  yet  all,  who  of  late  years  have 
attended  the  public  administration  of  justice,  must  be  sensible 
that  a  masterly  acquaintance  with  the  general  spirit  of  laws  and 
principles  of  universal  jurisprudence,  combined  with  an  accurate 
knowledge  of  our  own  municipal  constitutions,  their  original, 
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reason,  and  history,  hath  given  a  beauty  and  energy  to  many 
modern  judicial  decisions,  with  which  our  ancestors  were  wholly 
unacquainted.  If,  in  the  pursuit  of  these  inquiries,  the  author 
hath  been  able  to  rectify  any  errors  which  either  himself  or 
others  may  have  heretofore  imbibed,  his  pains  will  be  sufficiently 
answered :  and  if  in  some  points  he  is  still  mistaken,  the  candid 
and  judicious  reader  will  make  due  allowances  for  the  difficulties 
of  a  search  so  new,  so  extensive,  and  so  laborious. 

Nov.  2,  1765. 


POSTSCRIPT. 

Notwithstanding  the  diffidence  expressed  in  the  foregoing 
Preface,  no  sooner  was  the  work  completed,  but  many  of  its 
positions  were  vehemently  attacked  by  zealots  of  all  (even  oppo- 
site) denominations,  religious  as  well  as  civil;  by  some  with  a 
greater,  by  others  with  a  less  degree  of  acrimony.  To  such  of 
these  animadverters  as  have  fallen  within  the  author's  notice, 
(for  he  doubts  not  but  some  have  escaped  it),  he  owes  at  least 
this  obligation :  that  they  have  occasioned  him  from  time  to  time 
to  revise  his  work,  in  respect  to  the  particulars  objected  to;  to 
retract  or  expunge  from  it  what  appeared  to  be  really  erroneous  ; 
to  amend  or  supply  it  when  inaccurate  or  defective ;  to  illustrate 
and  explain  it  when  obscure.  But,  where  he  thought  the  objec- 
tions ill-founded,  he  hath  left  and  shall  leave  the  book  to  defend 
itself :  being  fully  of  opinion,  that,  if  his  principles  be  false  and 
his  doctrines  unwarrantable,  no  apology  from  himself  can  make 
them  right ;  if  founded  in  truth  and  rectitude,  no  censure  from 
others  can  make  them  wrong. 
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Sir  WILLIAM  BLACKSTONE  was  born  on  the  10th 
July,  1723,  in  Cheapside,  in  the  parish  of  St  Michael  le  Querne, 
at  the  house  of  his  father,  Mr.  Charles  Blackstone,  a  silkman, 
and  citizen  and  bowyer  of  London;  who  was  the  third  son  of  Mr* 
John  Blackstone,  an  eminent  apothecary  in  Newgate  Street,  de- 
scended from  a  family  of  that  name  in  the  West  of  England,  at 
or  near  Salisbury,  and  who  died  some  months  previous  to  the  birth 
of  William,  the  author  of  these  justly  esteemed  Commentaries. 
His  mother  was  Mary,  eldest  daughter  of  Lovelace  Bigg^  Esquire, 
of  Chilton  Foliot,  in  Wiltshire;  she  died  before  the  learned  com- 
mentator attained  his  twelfth  year. 

Sir  William  had  three  brothers,  Charles,  John,  and  Henry. 
John  died  an  infant,  Charles  and  Henry  were  educated  at  Win- 
chester, under  the  care  of  their  uncle  Dr.  Bigg,  who  was  warden 
of  that  society,  and  were  afterwards  both  fellows  of  New  College, 
Oxford;  Charles  became  a  fellow  of  Winchester,  and  vicar  of 
Wimering  in  Hampshire:  Henry,  after  having  practised  physic 
some  years,  went  into  holy  orders,  and  died  in  1778,  vicar  of 
Adderbury  in  Oxfordshire,  a  living  in  the  gift  of  New  College. 

The  being  early  in  life  deprived  of  both  parents  proved,  in  its 
consequences,  the  reverse  of  misfortune  to  our  author:  to  that 
circumstance  probably  he  was  indebted  for  his  future  advance- 
ment, and  that  high  literary  character  and  reputation  in  his  pro- 
fession, which  he  has  left  behind  him ;  to  that  circumstance  the 
public  too  is  probably  indebted  for  the  benefit  it  has  received,  and 
will  receive,  as  long  as  the  law  of  England  remains,  from  the  la- 
bours of  his  pen.  For,  had  his  father  lived,  it  is  most  likely,  that 
the  third  son  of  a  London  tradesman,  not  of  great  affluence,  would 
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have  been  bred  in  the  same  line  of  life,  and  those  parts,  which 
have  so  much  signalized  the  possessor  of  them,  would  have  been 
lost  in  a  warehouse  or  behind  a  counter. 

But,  even  from  his  birth,  the  care  both  of  his  education  and 
fortune  was  kindly  undertaken  by  his  maternal  uncle,  Mr.  Tho- 
mas Bigg,  an  eminent  surgeon  in  London,  and  afterwards,  on  the 
death  of  his  elder  brothers,  owner  of  the  Chilton  estate,  which 
is  still  enjoyed  by  that  family. 

The  affectionate,  it  may  be  said  the  parental,  care  this  gentle- 
man took  of  all  his  nephews,  particularly  in  giving  them  liberal 
educations,  supplied  the  great  loss  they  had  so  early  sustained, 
and  compensated  in  a  great  degree  for  their  want  of  more  ample 
fortunes.  And  it  was  always  remembered,  and  often  mentioned 
by  them  all,  with  the  sincerest  gratitude. 

In  1730,  William,  then  about  seven  years  old,  was  put  to 
school  at  the  Charter-House;  and  in  1735  was,  by  the  nomination 
of  Sir  Robert  Walpole,  on  the  recommendation  of  Charles  Wither, 
of  Hall,  in  Hampshire,  Esquire,  his  cousin  by  the  mother's  side, 
admitted  upon  the  foundation  there. 

In  this  excellent  seminary  he  applied  himself  to  every  branch  of 
youthful  education,  vnth  the  same  assiduity  which  accompanied 
his  studies  through  life.  His  talents  and  industry  rendered  him  the 
favourite  of  his  masters,  who  encouraged  and  assisted  him  with 
the  utmost  attention.  At  the  age  of  fifteen  he  was  at  the  head 
of  the  school,  and,  although  so  young,  was  thought  well  qualified 
to  be  removed  to  the  University;  and  he  was  accordingly  entered 
a  commoner  at  Pembroke  College  in  Oxford,  on  the  dOth  of  No- 
vember, 1736,  and  was  the  next  day  matriculated. 

At  this  time  he  was  elected  to  one  of  the  Charter-House  exhi- 
bitions by  the  Governors  of  that  foundation,  to  commence  from 
the  Michaelmas  preceding,  but  was  permitted  to  continue  a 
scholar  there  till  after  the  12th  of  December,  being  the  anniver- 
sary commemoration  of  the  founder,  to  give  him  an  opportunity 
of  speaking  the  customary  oration,  which  he  had  prepared,  and 
which  did  him  much  credit. 

About  this  time  he  obtained  Mr.  Benson's  gold  prize  medal  of 
Milton,  for  verses  on  that  poet. 

Thus,  before  he  quitted  school,  did  his  genius  begin  to  appear, 
and  receive  public  marks  of  approbation  and  reward.  And  so  well 
pleased  was  the  Society  of  Pembroke  College  with  their  young 
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pupil,  that,  in  the  February  following,  they  unanimously  elected 
him  to  one  of  Lady  Holford's  exhibitions  for  Charter-House 
scholars  in  that  house. 

Here  he  prosecuted  his  studies  with  unremitting  ardour;  and 
although  the  classics,  and  particularly  the  Greek  and  Roman 
poets,  were  his  favourites,  they  did  not  entirely  engross  his  atten- 
tion: logic,  mathematics,  and  the  other  sciences  were  not  ne- 
glected; from  the  first  of  these,  he  laid  the  foundation  of  that 
close  method  of  reasoning  he  was  so  remarkable  for:  and  from 
the  mathematics,  he  not  only  reaped  the  benefit  of  using  his 
mind  to  a  close  investigation  of  every  subject  that  occurred  to 
him,  till  he  arrived  at  the  degree  of  demonstration  the  nature  of 
it  would  admit,  but  he  converted  that  dry  study,  as  it  is  usually 
thought,  into  an  amusement,  by  pursuing  the  branch  of  it  which 
relates  to  architecture. 

This  science  he  was  particularly  fond  of,  and  made  himself  so 
hr  master  of  it,  that,  at  the  early  age  of  twenty,  he  compiled  a 
treatise  intituled  Elements  of  Architecture,  intended  for  his  own 
use  only,  and  not  for  publication';  but  esteemed  by  those  judges 
who  have  perused  it,  in  no  respect  unworthy  his  maturer  judg- 
ment, and  more  exercised  pen. 

Having  determined  on  his  future  plan  of  life,  and  made  choice 
of  the  law  for  his  profession,  he  was  entered  of  the  Middle  Tem- 
ple on  the  20th  of  November,  1741.  He  now  found  it  necessary 
to  quit  the  more  amusing  pursuits  of  his  youth  for  severer  studies, 
and  began  seriously  reading  law. 

How  disagreeable  a  change  this  must  have  been  to  a  young  man 
of  brilliant  parts,  and  a  fine  imagination,  glowing  with  all  the  clas- 
sical and  poetical  beauties  he  had  stored  his  mind  with,  is  easier 
conceived  than  expressed:  he  alone,  who  felt,  could  describe  his 
sensations  on  that  occasion;  which  he  did  in  the  following  lines, 
some  time  afterwards  published  by  Dodsley,  in  the  4th  volume  of 
his  Miscellanies,  under  the  title  of  7%6  Lawyer' $  FareweU  to  his 
Muse. 

**  Ai  by  some  tyrant's  stem  command, 
A  wretch  forsakes  his  native  land, 
In  foreign  climes  condemned  to  roam, 
An  endless  exile  from  his  home; 
Pennve  he  treads  the  destined  way, 
And  dreads  to  go,  nor  dares  to  stay ; 
Till  on  some  neighbouring  mountain's  brow 
He  stops,  and  turns  his  eyes  below ; 
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There,  melting  at  the  well-known  view, 
Drops  a  last  tear,  and  bids  adieu : 
So  I,  thus  doomed  from  thee  to  part, 
Gay  queen  of  fancy  and  of  art, 
Reluctant  move  with  doubtful  mind, 
Oft  stop,  and  often  look  behind. 

**  Companion  of  my  tender  age. 
Serenely  gay,  and  sweetly  sage. 
How  blithsome  were  we  wont  to  rove 
By  verdant  hill,  or  shady  grove. 
Where  fervent  bees  with  humming  voice 
Around  the  honey 'd  oak  rejoice. 
And  aged  elms,  with  awfiil  bend, 
In  long  cathedral  walks  extend. 
Luird  by  the  lapse  of  gliding  floods:, 
Cheer'd  by  the  warbling  of  the  woods, 
How  blest  my  days,  my  thoughts  how  free. 
In  sweet  society  with  thee ! 
Then  all  was  joyous,  all  was  young, 
And  years  unheeded  roH'd  along: 
But  now  the  pleasing  dream  is  o'er, — 
These  scenes  must  charm  me  now  no  more ; 
Lost  to  the  field,  and  torn  from  you, 
Farewell ! — a  long,  and  last  adieu ! 

**  The  wrangling  courts,  and  stubborn  law, 
To  smoke,  and  crowds,  and  cities  draw ; 
There  selfish  Faction  rules  the  day, 
And  Pride  and  Avarice  throng  the  way ; 
Diseases  taint  the  murky  air, 
And  midnight  conflagrations  glare ; 
Loose  Revelry  and  Riot  bold. 
In  frighted  streets  their  orgies  hold ; 
Or  when  in  silence  all  is  drown' d, 
Fell  murder  walks  her  lonely  found ; 
No  room  for  peace,  no  room  for  you — 
Adieu,  celestial  Nymph,  adieu ! 

**  Shakespeare  no  more,  thy  sylvan  son. 
Nor  all  the  art  of  Addison, 
Pope's  heaven- strung  lyre,  nor  Waller's  ease, 
Nor  Milton's  mighty  self  must  please: 
Instead  of  these,  a  formal  band 
In  furs  and  coifs  around  me  stand. 
With  sounds  uncouth,  and  accents  dry, 
That  grate  the  soul  of  harmony. 
Each  pedant  sage  unlocks  his  store 
Of  mystic,  dark,  discordant  lore ; 
And  points  with  tottering  hand  the  ways 
That  lead  me  to  the  thorny  mase. 
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"  There,  in  m  winding,  dote  retreat, 
!•  Juitice  doom'd  to  fix  her  seat; 
There,  fenced  by  bulwarks  of  the  laWf 
She  keeps  the  wondering  world  in  awe ; 
And  there,  from  Tulgar  sight  retired, 
Like  eastern  <|iieens,  is  much  admired. 

"  Oh !  let  me  pierce  the  secret  shade, 
Where  dwells  the  Tenerable  maid ! 
There  humbly  mark,  with  reverent  awe, 
The  guardian  of  Britannia's  law ; 
Unfold  with  joy  her  sacred  page 
(The  united  boast  of  many  an  age. 
Where  mix'd  though  uniform  appears 
The  wisdom  of  a  thousand  years), 
In  that  pure  spring  the  bottom  view, 
Clear,  deep,  and  regularly  true. 
And  other  doctrines  thence  imbibe, 
Than  lurk  within  the  sordid  scribe ; 
Observe  how  parts  with  parU  unite 
In  one  harmonious  rule  of  right; 
See  countless  wheels  distinctly  tend, 
By  various  laws,  to  one  great  end ; 
While  mighty  Alfred's  piercing  soul 
Pervades  and  regulates  the  whole. 

**  Then  welcome  business,  welcome  strife, 
Welcome  the  cares,  the  thorns  of  life, 
The  visage  wan,  the  pore- blind  sight. 
The  toil  by  day,  the  lamp  by  night. 
The  tedious  forms,  the  solemn  prate, 
The  pert  dispute,  the  dull  debate, 
The  drowsy  bench,  the  babbling  hall, 
For  thee,  fair  Justice,  welcome  all ! 

'*  Thus,  though  my  noon  of  life  be  past, 
Yet  let  my  setting  sun  at  last 
Find  out  the  still,  the  rural  cell 
Where  sage  Retirement  loves  to  dwell ! 
There  let  me  taste  the  home-felt  bliss 
Of  innocence  and  inward  peace ; 
Untainted  by  the  guilty  bribe, 
Uncnrted  amid  the  harpy  tribe ; 
No  orphan's  cry  to  wound  my  ear, 
My  honour  and  my  conscience  clear; 
Thus  may  I  calmly  meet  my  end, 
Thus  to  the  grave  in  peace  descend!" 

The  Struggle  of  his  miDd  is  expressed  so  strongly,  so  naturally, 
with  such  elegance  of  sense  and  language,  and  harmony  of  versi* 
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fication,  as  must  convince  every  reader,  that  his  passion  for  the 
Muses  was  too  deeply  rooted  to  be  laid  aside  without  much  reluc- 
tance, and  that,  if  he  had  pursued  that  flowery  path,  he  might 
probably  have  ranked  amongst  the  best  of  our  English  poets. 

Several  little  fugitive  pieces,  besides  this,  have  at  times  been 
communicated  by  him  to  his  friends,  and  he  left  (not  with  a  view 
of  publication)  a  small  collection  of  juvenile  pieces,  both  originals 
and  translations,  inscribed  with  this  line  from  Horace, 

"  Nee  Ituisse  pudet,  sed  non  incidere  ludum." 

Some  notes  on  Shakespeare,  which,  just  before  his  death,  he 
communicated  to  Mr.  Stevens,  and  which  that  gentleman  inserted 
in  his  last  edition  of  that  author,  shew  how  well  he  understood 
the  meaning,  as  well  as  the  beauties  of  his  favourite  poet  *. 

In  November,  1743,  he  was  elected  into  the  Society  of  AU- 
Souls  College;  and,  in  the  November  following,  he  spoke  the 
Anniversary  Speech  in  commemoration  of  Archbishop  Chichele, 
the  founder,  and  the  other  benefactors  to  that  house  of  learning, 
and  was  admitted  actual  fellow. 

From  this  period  he  divided  his  time  between  the  University 
and  the  Temple,  where  he  took  chambers,  in  order  to  attend  the 
Courts.  In  the  former  he  pursued  his  academical  studies,  and 
on  the  12th  of  June,  1745,  commenced  Bachelor  of  Civil  Law; 
in  the  latter  he  applied  himself  closely  to  his  profession,  both  in 
the  Hall  and  in  his  private  studies,  and,  on  the  28th  of  Novem- 
ber, 1746,  was  called  to  the  bar. 

In  the  early  part  of  his  professional  life,  upon  a  vacancy  of  the 
Civil  Law  Professorship  in  the  University  of  Oxford,  Mr.  Murray 
(afterwards  Earl  Mansfield)  took  occasion  of  expostulating  with 
the  Duke  of  Newcastle,  then  Chancellor  of  the  University  of 


*  The  verses,  published  in  the  name  of 
J.  Clitherow,  (the  editor  of  Sir  W.  B.'s 
Reports),  in  the  Oxford  Collection,  on  the 
death  of  the  Prince  of  Wales,  in  1751, 
and  which  were  justly  esteemed  one  of  the 
best  compositions  in  that  collection,  were 
written  by  Mr.  Blackstone,  who  at  that 
dme  exacted  a  promise  of  secrecy :  which 
promise  Mr.  Clitherow  considered  himself 
absolved  from  by  the  death  of  the  learned 
Judge,  and  felt  a  sensible  satisfaction  in  re- 
Jtoric^  to  the  right  owner  that  applause  he 


had  so  long  received  without  any  preten- 
sions :  and  in  making  this  acknowledge- 
ment, Mr.  Clitherow  also,  in  a  note  in  his 
edition  of  Sir  W.  B.'s  Reports,  expressed 
a  hope  that  it  might  atone  for  his  having 
so  long  permitted  it  to  have  remained  ge- 
nerally  unknown,  particularly  as,  on  those 
occasions,  it  was  by  no  means  unusual,  or 
reckoned  a  discredit  to  a  young  man,  to 
have  his  name  prefixed  to  the  production 
of  another  person. 
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Cambridge,  on  the  appointment  of  a  successor,  and  lamented 
that  at  Oxford  the  civil  law  lectures  and  the  opportunities  of 
gaining  legal  knowledge  through  that  channel  were,  when  con- 
trasted with  the  sister  University,  in  the  most  degraded  and  un- 
worthy situation,  and  expressed  a  wish  that  an  able  professor 
might  be  invited  to  fill  the  vacant  seat.  Though  Dr.  Jenner  was 
the  person  thought  of  by  the  Duke,  yet  he  asked  Mr.  Murray 
he  could  recommend  him  a  gentleman  who  would  fill  it  with 
greater  ability.  Mr.  Murray  shortly  afterwards  introduced  and 
warmly  reconmiended  Mr.  Blackstone  to  the  Duke  of  Newcastle; 
who  in  order  to  ascertain  the  political  bias  of  the  new  candidate, 
addressed  him  thus:  ^^  Sir,  I  can  rely  upon  the  judgment  of  your 
friend  Mr.  Murray,  as  to  your  giving  law  lectures  in  a  style  most 
beneficial  to  the  students;  and  I  dare  say,  I  may  safely  rely  on 
you,  whenever  any  thing  in  the  political  hemisphere  is  agitated  in 
the  University,  that  you  will  exert  yourself  in  our  behalf.''  The 
answer  was,  ^^  Your  Grace  may  be  assured,  that  I  will  discharge 
my  duty  in  giving  law  lectures  to  the  best  of  my  poor  ability." — 
"  Ay,  ay,"  replied  his  Grace,  "  and  your  duty  in  the  other 
branch  too." — Mr.  Blackstone  only  bowed  assent,  and  a  few  days 
afterwards  Dr.  Jenner  was  appointed  the  civil  law  professor. 

The  first  years  of  a  counsel's  attendance  on  the  Courts  afford 
little  matter  worthy  to  be  inserted  in  a  narrative  of  this  kind;  and 
Mr.  Blackstone,  not  possessing  either  a  graceful  delivery  or  a 
flow  of  elocution  (both  which  he  much  wanted),  nor  having  any 
powerful  friends  or  connexions  to  recommend  him,  made  his  way 
very  slowly,  attracting  little  notice  and  still  less  practice:  he, 
however,  availed  himself  of  the  leisure  thus  left  him  in  storing  his 
mind  with  that  knowledge  of  the  law,  which  he  has  since  commu- 
nicated to  the  world,  and  contracted  an  acquaintance  with  several 
of  the  most  eminent  men  in  that  profession,  who  saw,  through  the 
then  intervening  cloud,  that  great  genius,  which  afterwards  broke 
forth  with  so  much  splendour. 

At  Oxford,  his  active  mind  had  more  room  to  display  itself 
and,  being  elected  into  the  office  of  bursar  soon  after  he  had 
taken  his  degree,  and  finding  the  muniments  of  the  College  in  a 
conftised  state,  he  undertook  a  thorough  search,  and  completed  a 
new  arrangement,  from  whence  that  Society  reaped  great  advan- 
tage. He  found,  also,  the  method  of  keeping  accounts,  in  use 
among  the  older  Colleges,  though  very  exact,  yet  tedious  and 
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complex;  he,  therefore,  drew  up  a  dissertation  on  the  subject,  in 
which  he  entered  minutely  into  the  theory,  and  elucidated  every 
intricacy  that  might  occur.  A  copy  of  this  tract  is  still  preserved 
for  the  benefit  of  his  successors  in  the  Bursarship. 

But  it  was  not  merely  the  estates,  muniments,  and  accounts  of 
the  College,  in  which  he  was  so  usefully  employed  during  his  re- 
sidence in  that  Society.  The  Codrington  Library  had  for  many 
years  remained  an  unfinished  building.  He  hastened  its  comple- 
tion, rectified  several  mistakes  in  the  architecture,  and  formed  a 
new  arrangement  of  the  books  under  their  respective  classes. 

The  Duke  of  Wharton,  who  had  engaged  himself  by  bond 
to  defray  the  expense  of  building  the  apartments  between  the 
Library  and  Common  Room,  being  obliged  soon  after  to  leave  his 
country,  and  dying  in  very  distressed  circumstances,  the  discharge 
of  this  obligation  was  long  despaired  of.  It  happened,  however, 
in  a  course  of  years,  that  his  Grace's  executors  were  enabled  to 
pay  his  debts,  and  by  the  activity  of  Mr.  Blackstone,  the  building 
was  completed,  and  the  College  enabled  to  recover  the  whole  be- 
nefaction. 

In  May,  1749,  as  a  small  reward  for  his  services,  and  to  give 
him  further  opportunities  of  advancing  the  interests  of  the  Col- 
lege, he  was  appointed  Steward  of  their  Manors.  And,  in  the 
same  year,  on  the  resignation  of  bis  uncle,  Seymour  Richmond, 
Esq.,  he  was  elected  Recorder  of  the  borough  of  Wallingford,  in 
Berkshire,  and  received  the  King's  approbation  on  the  30th  of 
May. 

The  26th  of  April,  1750,  he  commenced  Doctor  of  Civil  Law, 
and  thereby  became  a  member  of  the  Convocation,  which  enabled 
him  to  extend  his  views,  beyond  the  narrow  circle  of  his  own  so- 
ciety, to  the  general  benefit  of  the  University  at  large. 

The  same  year  he  published  An  Essay  on  Collateral  Consan- 
ffuiniiy,  relative  to  the  claim  made  by  those  who,  by  a  pedigree, 
proved  themselves  of  kin  to  the  founder  of  All- Souls  College,  of 
being  elected,  in  preference  to  all  others,  into  that  society. 

Those  claims  became  now  so  numerous,  that  the  college,  with 
reason,  complained  of  being  frequently  precluded  from  making 
choice  of  the  most  ingenious  and  deserving  candidates. 

In  this  treatise,  (his  first  publication),  he  endeavoured  to  prove, 
that,  as  the  kindred  to  the  founder,  a  popish  ecclesiastic,  could 
not  but  be  collateral,  the  length  of  time  elapsed  since  his  death 
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must,  according  to  the  rules  both  of  the  civil  and  canon  law,  have 
extinguished  consanguinity;  or  that  the  whole  race  of  mankind 
were  equally  the  founder's  kinsmen. 

This  work,  although  it  did  not  answer  the  end  proposed,  or 
convince  the  then  Visitor,  did  the  author  great  credit,  and  shewed 
he  had  read  much,  and  well  digested  what  he  had  read.  And, 
most  probably,  the  arguments  contained  in  it  had  some  weight 
with  his  Grace  who  succeeded  to  the  see  of  Canterbury,  and  who, 
a  few  years  afterwards,  on  application  to  him  as  Visitor  of  the 
College,  formed  a  new  regulation,  which  gave  great  satisfaction, 
limiting  the  number  of  founder's  kin,  whereby  the  inconvenience 
complained  of  was  in  a  great  measure  removed,  without  annihila- 
ting  a  claim  founded  on  the  express  words  of  the  college  statutes. 
And  it  must  be  observed,  that,  in  forming  this  new  regulation,  his 
Grace  made  choice  of  Mr.  Justice  Blackstone,  as  his  common-law 
assessor,  together  with  that  eminent  civilian.  Dr.  Hay,  well  know- 
ing how  much  he  was  master  of  the  subject  then  under  considera* 
tion. 

Having  attended  the  Courts  in  Westminster-hall  for  seven 
years,  and  finding  the  profits  of  his  profession  very  inadequate  to 
the  expense,  in  the  summer  of  the  year  1753,  he  determined  to 
retire  to  his  fellowship  and  an  academical  life,  still  continuing  the 
practice  of  his  profession,  as  a  provincial  counsel.  He  had  pre- 
viously planned,  what  he  now  began  to  execute,  his  Lectures  on 
the  Laws  of  England;  a  work  which  has  so  justly  signalized  his 
name,  and  rewarded  his  labours. 

In  the  ensuing  Michaelmas  Term  he  entered  on  his  new  pro- 
vince of  reading  these  lectures;  which,  even  at  their  commence- 
ment, such  were  the  expectations  formed  from  the  acknowledged 
abilities  of  the  lecturer,  were  attended  by  a  very  crowded  class  of 
young  men  of  the  first  families,  characters,  and  hopes. 

In  July,  1755,  he  was  appointed  one  of  the  Delegates  of  the 
Clarendon  Press.  Upon  his  entering  on  the  duties  of  this  office, 
he  discovered  many  abuses,  which  required  correction ;  much  mis- 
management, which  demanded  new  and  important  regulations. 
In  order  to  obtain  a  thorough  insight  into  the  nature  of  both,  he 
made  himself  master  of  the  mechanical  part  of  printing;  and  to 
promote  and  to  complete  a  reform,  he  printed  a  letter  on  the  sub- 
ject, addressed  to  Dr.  Randolph,  at  that  time  Vice- Chancellor. 

VOL*  I.  b 
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This  and  his  other  endeavours  produced  the  desired  effect,  and 
he  had  the  pleasure  of  seeing,  within  the  course  of  a  year,  the 
reform  he  had  proposed  carried  into  execution,  much  to  the 
honour,  as  well  as  the  emolument  of  the  University,  and  the 
satisfaction  of  all  its  friends.  While  engaged  in  these  pursuits, 
he  drew  up  a  small  tract  relative  to  the  management  of  the 
University  press.  This  he  left  for  the  use  of  his  successors  in 
that  office;  and  it  was  held  in  high  esteem,  and  regarded  by 
them  as  the  ground-work,  not  only  of  the  improvements  then 
made,  but  of  those  also  which  were  in  contemplation. 

About  a  year  before  this  he  published  An  Analysis  of  the  Lmws 
of  Emglatt4j  as  a  guide  to  those  gentlemen  who  attended  his 
lectures,  on  their  first  introduction  to  that  study;  in  which  he 
reduced  that  intricate  science  to  a  clear  method,  intelligible  to 
the  youngest  student. 

On  the  death  of  Dr.  Coxed,  Warden  of  Winchester,  in  the 
year  1757,  he  was  elected,  by  the  surviving  visitors  of  Michers 
new  foundation  in  Queen's  College,  into  that  body.  This  situa- 
tion afforded  fresh  matter  for  his  active  genius  to  exercise  itself 
in;  and  it  was  chiefly  by  his  means,  that  this  donation,  which  had 
been  for  some  years  matter  of  contention  only,  became  a  very 
valuable  acquisition  to  the  College,  as  well  as  an  ornament  to 
the  University,  by  completing  that  handsome  pile  of  building 
towards  the  High-street,  which,  for  many  years,  had  been  little 
better  than  a  confused  heap  of  ruins. 

The  engrafting  a  new  set  of  fellows  and  scholars  into  an  old 
established  ^society,  was  not  an  easy  task,  and  here  the  difficulty 
had  increased,  from  the  many  unsuccessful  attempts  previously 
made,  all  of  which  had  terminated  in  disputes  between  the  mem- 
bers of  the  old,  and  the  visitors  of  the  new  foundation.  Dr. 
Blackstone,  however,  was  not  disheartened,  but  pursued  his 
plan  for  the  improvement  of  Mr.  Michel's  original  donation, 
without  departing  from  his  intention ;  to  the  entire  satisfieustion 
of  the  members  of  the  old  foundation ;  which,  together  with  a 
body  of  statutes  he  drew  for  the  purpose,  was  confirmed  by  act 
of  Parliament,  in  the  year  1769. 

Being  engaged  as  counsel  in  the  great  contest  for  knights  of 
the  shire  for  the  county  of  Oxford,  in  1764,  he  very  maturely 
considered  a  question  then  much  agitated.  Whether  copyholders 
of  a  certain  nature  had  a  right  to  vote  in  county  elections:  and 
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having  eonunitted  those  thoughts  to  paper,  in  the  shape  of  a 
small  treatise^  he  was  prevailed  upon,  by  Sir  Charles  Mordaunt, 
and  other  members  of  Parliament,  who  had  brought  in  a  bill  to 
settle  that  controverted  point,  to  publish  it  in  March^  1758, 
under  the  title  of  Comiderations  on  Copyholders.  The  bill  soon 
after  passed  into  a  law. 

Mr.  Yiner  having  by  his  ¥rill  left  the  copyright  of  his  Abridge 
menif  together  with  other  property  to  a  considerable  amount,  to 
the  University  of  Oxford,  to  found  a  professorship,  fellowships, 
and  scholarships  of  common  law,  Dr.  Blackstone  was,  on  the 
20th  of  October,  17&8»  unanimously  elected  Yinerian  Professor. 
This  situation  (he  informs  us  in  his  introduction  to  the  Com- 
mentaries) led  him  to  investigate  the  elements  of  law,  and  the 
grounds  of  our  civil  polity,  with  greater  assiduity  and  attention 
than  many  have  thought  it  necessary  to  do ;  and,  on  the  25th  of 
the  same  month,  he  read  his  first  introductory  lecture;  one  of  the 
most  elegant  and  admired  compositions  which  any  age  or  country 
ever  produced :  this  he  published  at  the  request  of  the  Yice* 
Chancellor  and  Heads  of  Houses,  and  afterwards  prefixed  to  the 
first  volume  of  his  Conunentaries. 

His  lectures  were  received  with  such  universal  approbation^ 
that  he  was  requested  by  a  noble  personage,  who  superintended 
the  education  of  George  the  Third,  then  Prince  of  Wales,  to 
read  them  to  his  Royal  Highness :  being  at  that  time  engaged 
to  a  numerous  class  of  pupils  in  the  University,  he  thought 
he  could  not,  consistently  with  that  engagement,  comply  with 
the  request,  and  therefore  declined  it  But  he  transmitted 
o(^ies  of  many  of  them  for  the  perusal  of  his  Royal  Highness; 
who,  fiir  from  being  offended  at  an  excuse  grounded  on  so  ho-^ 
nourable  a  motive,  was  pleased  to  order  a  handsome  gratuity  to 
be  presented  to  him.  It  is  more  than  probable  that  this  early 
knowledge  of  the  character  and  abilities  of  the  Professor  laid  the 
foundation  in  the  breast  of  bis  Majesty  George  the  Third,  of 
that  good  opinion  and  esteem,  which  dFterwards  promoted  him 
to  the  Bench;  and^  occasioned  immediately  after  his  decease, 
the  extension  of  the  Royal  bounty  to  his  widow  and  his  nu- 
merous family. 

In  the  course  of  this  year  he  was  strongly  pressed  by  Lord 
Qiief  Justice  Willes,  and  Mr.  Justice  (afterwards  Earl)  Bathurst, 

b2 
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to  accept  the  coif,  which  he  declined.  In  the  year  1759,  he 
published  two  small  pieces  -  merely  relative  to  the  University : 
the  one  intituled  Re/lections  on  the  opinions  of  Messrs.  Pratt, 
Morton,  and  Wilbraham,  relating  to  Lord  Litchfield! s  Disqwdifir 
cation,  who  was  then  a  candidate  for  the  Chancellorship ;  the 
other,  A  Case  for  the  Opinion  of  Counsel  on  the  Right  of  the  Uni- 
versity  to  make  new  Statutes. 

In  June,  1759,  he  bought  chambers  in  the  Temple,  resigned 
the  office  of  Assessor  of  the  Vice-chancellor's  Court,  which  he 
had  held  for  about  six  years,  and,  soon  after,  the  Stewardship 
of  All  Souls  College ;  and,  in  Michaelmas  Term,  resumed  his 
attendance  at  Westminster;  still  continuing  to  pass  some  part 
of  the  year  at  Oxford,  and  to  read  his  lectures  there,  at  such 
times  as  did  not  interfere  with  the  London  Law  Terms. 

In  November,  1759,  he  published  a  new  edition  of  the  Great 
Charter  and  Charter  of  the  Forest;  which  added  much  to  his 
former  reputation,  not  only  as  a  lawyer,  but  as  an  antiquarian 
and  an  able  historian.  The  execution  of  the  mechanical  part 
of  this  edition,  also,  reflected  great  honour  on  the  author,  as 
the  principal  reformer  of  the  Clarendon  press,  from  whence  no 
work  had  ever  before  issued  equal  in  beauty  to  this. 

This  publication  drew  him  into  a  short  controversy  with  the 
late  Dr.  Lyttelton,  then  Dean  of  Exeter,  and  afterwards  Bishop 
of  Carlisle. — The  Dean,  to  assist  Mr.  Blackstone  in  his  publi- 
cation, had  favoured  him  with  the  collation  of  a  very  curious 
antient  Roll,  containing  both  the  Great  Charter  and  that  of  the 
Forest,  of  the  9th  of  Henry  the  Srd,  which  he  and  many  of  his 
friends  judged  to  be  an  original.  The  editor  of  the  Charters, 
however,  thought  otherwise,  and  excused  himself  (in  a  note  in 
his  Introduction)  for  having  made  no  use  of  its  various  readings, 
**  as  the  plan  of  his  edition  was  confined  to  Charters  which  had 
'*  passed  the  Great  Seal,  or  else  to  authentic  entries  and  enrol- 
"ments  of  record,  under  neither  of  which  classes  the  Roll  in 
<<  question  could  be  ranked." 

The  Dean,  concerned  for  the  credit  of  his  Roll,  presented  to 
the  Antiquarian  Society  a  vindication  of  its  authenticity,  dated 
June  the  8th,  1761;  and  Mr.  Blackstone  delivered  in  an  answer 
to  the  same  learned  body,  dated  May  the  28th,  1 762,  alleging, 
as  an  excuse  for  the  trouble  he  gave  them,  ^Uhat  he  should 
<^  think  himself  wanting  in  that  respect  which  he  owed  to  the 
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"  Society  and  Dr.  Lyttelton,  if  he  did  not  either  ovm  and  cor- 
^  rect  his  mistake,  io  the  octavo  edition  then  preparing  for  the 
*^  press,  or  submit  to  the  Society's  judgment  the  reasons  at  large, 
^  upon  which  his  suspicions  were  founded."  These  reasons^  we 
may  suppose,  were  convincing,  for  here  the  dispute  ended*. 

About  the  same  time,  he  also  published  a  small  Treatise  on 
J%e  Law  of  Descents  in  Fee  Simple. 

Upon  the  dissolution  of  Parliament  in  1761,  he  was  returned 
burgess  for  Hindon,  in  Wiltshire ;  and,  on  the  6th  of  May  fol- 
lowing, a  patent  of  precedence  was  granted  him  to  rank  as 
Ring^s  Counsel,  having,  a  few  months  before,  declined  the  office 
of  Chief  Justice  of  the  Court  of  Common  Pleas,  in  Ireland. 

These  marks  of  distinction,  and  the  celebrity  he  had  acquired 
as  a  \mter,  operating  most  fsivourably  on  the  professional  views 
of  Mr.  Blackstone,  by  a  considerable  increase  of  practice,  on 
the  5th  of  May,  1761,  he  married  Sarah,  the  eldest  surviving 
daughter  of  the  late  James  Clitherow,  of  Boston  House,  in  the 
county  of  Middlesex,  Esquire ;  with  whom  he  passed  near  nine- 
teen years,  in  the  enjoyment  of  the  purest  domestic  and  conjugal 
felicity,  (for  which  no  man  was  better  calculated),  and  which,  he 
used  often  to  declare,  was  the  happiest  part  of  his  life.  By  this 
lady  he  had  nine  children,  the  eldest  and  youngest  of  whom  died 
infants ;  seven  survived  him,  viz.  Henry,  James,  William,  Charles, 
Sarah,  Mary,  and  Philippa ;  the  eldest  was  not  much  above  the 
age  of  sixteen  at  his  death. 

Having  by  his  marriage  vacated  the  fellowship  at  All-Souls, 
he  was,  on  the  28th  of  July,  176],  appointed  Principal  of  New 
Inn  Hall,  by  the  Earl  of  Westmoreland,  the  then  Chancellor  of 
Oxford.  This  proved  not  only  an  agreeable  residence,  during  the 
periods  of  delivering  these  lectures,  but  conferred  a  rank  in  the 
University  which  greatly  facilitated  his  labours  in  promoting  what- 
ever he  conceived  to  be  useful  and  beneficial  to  that  learned  body. 

*It  may  be  here  mentioned,  that  as  an  England  on  it,  was  one  of  those  which  all 

Antiquarian,  and  a  member  of  this  Socie-  persons  having  the  exercise  of  ecclesias- 

ty,  into  which  he  was  admitted  February  tical  jurisdiction,  were  obliged  by  the  sta- 

the  5th,  1761,  he  wrote  "  A  Letter  to  the  tute  of  the  1  Edw.  VI.  ch.  2,  to  make  use 

"  Honourable  Daines  Harrington,  describ-  o£     This  letter  is  printed  in  the  8rd  to- 

"  tng  aa  antique  seal,  with  some  observa-  lume  of  the  Archeologia ;  but  his  discus- 

"  tlona  on  its  original,  and  the  two  succes-  sion  of  the  merits  of  the  Lyttelton  Roll, 

"  sive  Controversies  which  the  disuse  of  it  though  containing  much  good  antiquarian 
"afterwarda  occasioned."  criticism,  has  not  yet  been  made  public. 

This   Seal,   having  the  royal  arms  of 
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About  this  time  an  attempt  being  made  to  restrain  the  power' 
given  him,  as  Professor^  by  the  Vinerian  statutes,  to  nominate  a 
deputy  to  read  the  solemn  lectures,  he  published  a  state  of  the 
case,  for  the  perusal  of  the  Members  of  Convocation,  upon  which 
it  was  dropped. 

In  the  following  year,  1762,  he  collected  and  re-published 
several  of  his  pieces  under  the  title  of  Law  Tracts^  in  two 
volumes,  octavo. 

.  In  1763,  on  the  establishment  of  the  Queen's  family,  be  was 
appointed  Solicitor-Oeneral  to  her  Majesty;  and  was  chosen' 
about  the  same  time  a  Bencher  of  the  Middle  Temple. 

Many  imperfect  and  incorrect  copies  of  his  lectures  being  in 
circulation,  and  a  pirated  edition  of  them  having  been  published, 
or  preparing  for  publication,  in  Ireland,  induced  him  to  print  a- 
correct  edition  himself;  and,  in  November,  1765,  the  first  vo- 
lume appeared,  under  the  title  of  Ctrmmentaries  on  the  Laws  of 
England;  and  in  the  course  of  the  four  succeeding  years  the 
other  three  volumes. 

In  the  year  1766,  he  resigned  the  Vinerian  Professorship,  and 
the  Principality  of  New  Inn  Hall;  finding  he  could  not  dis- 
charge the  personal  duties  of  the  former,  consistently  with  his 
professional  attendance  in  London,  or  the  delicacy  of  his  feelings 
as  an  honest  man. 

When  his  views  were  first  turned  towards  the  Vinerian  IVo- 
fessorship,  he  had  formed  a  design  of  settling  in  Oxford  for  life : 
and  flattered  himself,  that,  by  annexing  the  office  of  Professor  to 
the  Principality  of  one  of  the  Halls,  (or  perhaps  converting  it 
into  a  college),  and  placing  Mr.  Viner's  fellows  and  scholars 
under  their  Professor,  a  society  might  be  established  for  students 
of  the  common  law,  similar  to  that  of  Trinity-hall  in  Cambridge^ 
for  civilians. 

This  plan  was  much  favoured  by  Mr.  Viner's  will,  by  which  he 
left  to  the  University  <<  all  his  personal  estate,  books,  &c.,  for  the 
'<  constituting,  egtablishinff^  and  endowing  one  or  more  Fellow- 
**  ship  or  Fellowships,  and  Scholarship  or  Scholarships,  in  any 
^^  College  or  Hall  in  the  said  University,  as  to  the  C!onvocation 
**  shall  be  thought  most  proper  for  Students  of  the  Ccmimon 
^*  Law."  But,  notwithstanding  this  plain  direction  to  establish 
th^m  in  some  College  or  Hall,  the  clause  from  the  Delegates, 
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which  ratified  this  designation,  was  rejected  by  a  negatite  in 
ooiiToeation. 

This  unexpected,  and,  as  was  assumed  by  his  friends.  Unme- 
rited rejection,  destroyed  Mr.  Blackstone's  prospects  of  a  lasting 
settlement  at  Oxford.  His  Tiews  of  an  established  society  for 
the  study  of  the  common  law  were  at  an  end,  and  no  scope  left 
for  the  exercise  of  that  ardour  for  improyement  which  so  strongly 
marked  his  character  through  life. 

In  1768,  Mr.  Blackstone  was  returned  to  serve  in  parliament, 
for  the  borough  of  Westbury,  in  Wiltshire,  and  took  part  in  the 
debates  relative  to  the  election  of  Mr.  John  Wilkes,  when  his. 
adversaries  in  the  house  stated  that  many  of  the  positions  ad^ 
vanced  by  him  on  that  occasion,  were  strongly  opposed  to  the 
doctrines  laid  down  in  the  Commentaries;  and  he  was  also  at** 
tacked  in  a  pamphlet  supposed  to  have  been  written  by  Sir  W. 
Meredith.  To  this  pamphlet  he  published  a  reply,  under  the 
title  of  *<  A  Letter  to  the  Author  of  the  Question  Stated,"  which 
was-  severely  commented  upon  by  Junius,  who  concluded  bis 
bitter  criticism  thus: — **  If  I  were  personally  your  enemy,  I 
dbould  dwell  with  a  malignant  pleasure  upon  those  great  and 
useful  qualities  you  certainly  possess,  and  by  which  you  once 
acquired,  though  they  could  not  preserve  to  you,  the  respect  and 
esteem  of  your  country.  I  should  enumerate  the  honours  you 
have  lost,  and  the  virtues  you  have  disgraced ;  but  having  no 
private  resentments  to  gratify,  I  think  it  sufficient  to  have  given 
my  opinion  of  your  public  conduct,  learing  the  punishment  it 
deserves  to  the  closet  and  to  yourself." 

In  the  same  year.  Dr.  Priestly  animadverted  on  some  positions 
in  the  Commentaries,  relative  to. offences  against  the  doctrine  of^ 
the  Established  Church,  to  which  he  published  an  answer. 

The  reputation  of  Mr.  Blackstone  as  an  able  lawyer  was  now 
80  thoroughly  established,  that,  had  he  possessed  a  constitution 
equal  to  the  fatigues  attending  the  most  extensive  business  of 
the  profession,  he  might  probably  have  obtained  its  most  lucrar 
tive  emoluments  and  highest  offices.  The  offer  of  the  Solicitor- 
Generalship,  on  the  resignation  of  Mr.  Dunning  in  January, 
1770,  opened  the  most  flattering  prospects  to  his  view.  But  the 
attendance  on  its  complicated  duties  at  the  Bar,  and  in  the  House 
of  Commons,  induced  him  to  decline  it 

He,  however,  readily  accepted  the  office  of  Judge  of  the  Com- 


XXIV  LIFE  OF  THE  AUTHOR. 

mon  Fleas,  on  the  resignation  of  Mr.  Justice  Clive,  and  kissed 
his  Majesty's  hand  on  that  appointment,  February  Oth,  1770;  on 
the  12th  of  the  same  month,  he  was  called  to  the  degree  of  a 
Serjeant  at  Law,  and  chose  for  a  motto  on  the  rings  distributed 
on  that  occasion,  ^^  Secundis  dubiitq.  rectus.**  But  previous  to  the 
passing  of  his  patent,  Mr.  Justice  Yates  having  expressed  an 
earnest  wish  to  retire  from  the  King's  Bench  into  the  Court  of 
Conmion  Fleas,  Mr.  Blackstone,  from  motives  of  personal  es- 
teem, consented.  On  the  16th  February,  he  kissed  his  Majesty's 
hand  on  being  appointed  a  Judge  of  the  Court  of  King's  Bench, 
and  also  received  the  honour  of  knighthood.  On  the  evening  of 
the  same  day,  he  was  sworn  into  office  before  the  Lords  Commiis- 
sioners  Smythe  and  Aston,  at  the  house  of  the  former,  in 
Bloomsbury  Square.  But,  upon  the  death  of  Mr.  Justice  Yates, 
which  happened  on  the  7th  of  June  following.  Sir  William  was 
appointed  to  his  original  seat  in  the  Court  of  Common  Fleas^ 
and  on  Friday  the  22nd  kissed  his  Majesty's  hand  on  the  ap- 
pointment. On  the  25th  he  executed  a  resignation  of  his  office 
of  Judge  of  the  King's  Bench ;  his  patent  was  sealed,  and  he  was 
sworn  in  before  the  Lords  Commissioners  Smythe,  Bathurst,  and 
Aston,  at  the  house  of  the  former.  He  was  succeeded  in  the 
King's  Bench  by  Sir  W.  H.  Ashhurst.  On  his  promotion  to  the 
Bench  he  resigned  the  Recordership  of  Wallingford. 

He  seemed  now  arrived  at  the  point  he  always  wished  for,  and 
might  justly  be  said  to  enjoy  otitan  cum  dignitate.  Freed  from  the 
attendance  at  the  Bar,  and  what  he  had  still  a  greater  aversion  to, 
in  the  Senate,  "  where,"  to  use  his  own  expression,  <^  amid  the 
cc  rage  of  contending  parties,  a  man  of  moderation  must  expect 
<<  to  meet  with  no  quarter  from  any  side,"  although  he  diligently 
and  conscientiously  attended  the  duties  of  the  high  office  he  was 
placed  in,  yet  the  leisure  afforded  by  the  legal  vacations  he  dedi- 
cated to  the  private  duties  of  this  life,  which,  as  the  fether  of  a 
numerous  family,  he  found  himself  called  upon  to  exercise ;  or  to 
literary  retirement,  and  the  society  of  his  friends,  at  his  villa 
called  Priory  Place,  in  Wallingford,  which  he  purchased  soon  after 
his  marriage,  though  he  had  for  some  years  before  sometimes 
resided  at  it.  His  connection  with  this  town,  both  from  his  office 
of  Recorder,  and  his  occasional  residence  there  from  about  the 
year  1750,  led  him  to  promote  every  plan  which  could  contribute 
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to  its  benefit  or  improvement.  To  his  activity  it  stands  indebted 
for  two  new  turnpike  roads  through  the  town,  the  one  opening  a 
communication,  by  means  of  a  new  bridge  over  the  Thames  at 
Shillingford,  between  Oxford  and  Reading,  the  other  to  Wantage, 
through  the  vale  of  Berkshire*.  What  substantial  advantage 
the  town  of  Wallingford  derived  from  hence  will  be  seen  by  the 
gradual  increase  of  its  malt  trade  between  the  years  1749  and 
1779,  extracted  from  the  entries  of  the  Excise- Ofiice  during  that 
period  f. 

To  his  architectural  talents,  his  liberality,  his  zeal,  and  his 
numerous  friends,  Wallingford  likewise  owes  the  rebuilding  that 
handsome  fabric,  St.  Peter's  Church. 

These  were  his  employments  in  retirement  In  London  his 
actiye  mind  was  never  idle,  and  when  unoccupied  by  the  duties  of 
his  station,  he  was  ever  engaged  in  schemes  of  public  utility. 
In  the  latter  part  of  his  life  Sir  W.  Blackstone  devoted  much 
time  to  the  consideration  of  prison  discipline.  He  had  remarked 
the  inefficacy  of  the  system  which  restores  prisoners  to  society, 
on  the  expiration  of  their  punishment,  more  complete  adepts  in 
their  criminal  practices  than  when  they  entered  the  gates  of  their 
gaol.  Idleness,  drunkenness,  and  an  unrestrained  communication 
between  the  oldest  and  youngest  culprits  were  the  characteristics 
of  almost  every  gaol  in  England.  Amongst  others  Sir  W.  Black- 
stone  exerted  himself,  in  conjunction  with  Mr.  Howard^  to  pro- 
cure an  act  of  parliament  for  the  establishment  of  penitentiary 
houses  near  the  metropolis,  the  objects  of  which  should  be  '^  to 
*'  seclude  the  criminals  from  their  former  associates,  to  separate 

those  of  whom  hopes  might  be  entertained  from  those  who  were 

desperate;  to  teach  them  useful  trades;  to  accustom  them  to 
^*  habits  of  industry ;  to  give  them  religious  instruction,  and  to 


C( 
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*  He  was  ever  a  great  promoter  of  the 
improTement  of  public  roads.  The  new 
western  road  from  Oxford  over  Botely 
Causeway  was  projected,  and  the  plan  of 
it  chiefly  conducted  by  him.  He  was  the 
more  earnest  in  this  design,  not  merely 
as  a  work  of  general  utility  and  orna- 
ment, but  as  a  solid  improvement  to  the 
estate,  of  a  nobleman,  in  settling  whose 
ttbin  he  had  been  most  laboriously  and 
beneficially  employed. 


f  An  average   account  of  the  number 
of  net  bushels  of  malt  made  in  Walling- 
ford, from  Midsummer  1749  to  Midsum« 
mer  1779,  inclusive : 
Aver,  of  5  yrs.  ending  Mid.  1754    49,172 


Do.  . 

ofdo.  . 

.  .  1759  58,676 

Do.  . 

of  do.  . 

.  .  1764  97,870 

Do.  . 

ofdo.  . 

.  .  1769  101,086 

Do. 

ofdo.  . 

.  .  1774  113,185 

Do. 

ofdo.  . 

.  .  1779  107,254 
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^  provide  them  with  a  recommendation  to  the  world  and  the 
^  means  of  obtaining  an  honest  livelihood,  after  the  expiration  ol 
^*  the  term  of  their  imprisonment.'*  The  stat.  19  Geo,  IIL 
e.  74,  was  accordingly  passed,  and  though  it  did  not  produce  all 
the  beneficial  effects  it  was  so  well  calculated  to  accomplish,  it  led 
the  way  to  more  just  and  rational  views  of  prison  discipline.  In 
one  of  his  charges  to  a  grand  jury  Sir  W.  Blackstone  referred  to 
the  establishment  of  penitentiaries  under  this  act  in  the  following 
terms,  which  convey,  in  an  admirable  manner,  the  principles  and 
results  of  the  system  i-*— *^  In  these  houses  the  convicts  are  to  be 
^^  separately  confined  during  the  intervals  of  their  labors,  debarred 
^^  from  all  incentives  to  debaucheiy,  instructed  in  religion  and 
**  morality,  and  forced  to  work  for  the  benefit  of  the  public. 
'^  Imagination  cannot  figure  to  itself  a  species  of  punishment  in 
'^  which  terror,  benevolence,  and  reformation  are  more  happily 
^^  blended  together.  What  can  be  more  dreadful  to  the  riotous, 
'^  the  libertine,  the  voluptuous,  the  idle  delinquent,  than  solitudey 
^^  confinement,  sobriety,  and  constant  labor.  Yet  what  can  bo 
^*  more  truly  beneficial  ?  Solitude  will  awaken  reflection ;  confine- 
^^  ment  will  banish  temptation ;  sobriety  will  restore  vigor ;  and 
*'  labor  will  beget  a  habit  of  honest  industry ;  while  the  aid  of  a 
'*  religious  instructor  may  implant  new  principles  in  his  heart; 
*^  and  when  the  date  of  his  punishment  is  expired,  will  conduce 
^^  both  to  his  temporal  and  eternal  welfare.  Such  a  prospect  as 
^'  this  is  surely  well  worth  the  trouble  of  an  experiment."  It  is 
gratifying  to  know  that  when  fairly  tried  the  experiment  has  fiiUy 
succeeded,  and  that  in  America,  where  the  penitentiary  system 
has  been  put  in  practice  on  its  true  principles,  it  has  produced 
results  as  fevorable  as  its  benevolent  founders  could  desire. 

The  augmentation  of  the  Judges'  salaries,  calculated  to  make' 
up  the  deficiencies  occasioned  by  the  heavy  taxes  they  are  subject 
to,  and  thereby  to  render  them  more  independent,  was  obtained 
in  a  great  measure  by  his  industry  and  attention. 

Sir  William  did  not  live  to  enjoy,  for  a  lengthened  period,  the 
honors  to  which  his  learning,  his  literature,  and  his  diligence  had 
raised  him.  His  constitution,  hurt  by  the  studious  labours  of  his 
younger  days,  and  an  unhappy  aversion  to  exercise^  ^rew  daily 
worse :  not  only  the  gout,  with  which  he  was  frequently,  though 
not  very  severely,  visited  from  the  year  1759,  but  a  nervous  dis- 


LIFE  OF  THX  AUTHOR.  XXvii 

order  also,  that  frequently  brought  on  a  giddiness  or  vertigo, 
added  to  a  corpulency  of  body,  rendered  him  still  more  inactive 
than  he  used  to  be^  and  contributed  to  the  breaking  up  of  his 
constitution  at  an  early  period  of  life. 

About  Christmas,  1779,  he  was  seized  with  a  violent  shortness 
of  breath,  which  his  physicians  supposed  to  arise  from  a  dropsical 
habit,  and  water  on  the  chest;  and  by  the  application  of  the  usual 
remedies,  he  received  relief.  On  his  coming  to  London  to  attend 
Hilary  Term,  he  was  seized  with  a  fresh  attack,  chiefly  in  his 
head,  which  brought  on  a  drowsiness  and  stupor,  that  baffled  all 
the  art  of  medicine ;  the  disorder  increased  rapidly,  he  lay  some 
days  insensible,  and  on  the  14th  of  February,  1780,  expired  in 
the  57th  year  of  his  age.  To  the  public  his  loss  was  great :  to 
his  family  and  friends  irreparable. 

A  few  weeks  before  he  died,  he  was  applied  to  by  the  trustees 
fer  executing  the  will  of  the  late  Sir  Greorge  Downing,  Baronet, 
who  had  bequeathed  a  large  estate  for  the  endowing  a  new  Col- 
lege in  Cambridge,  to  give  his  assistance  in  forming  a  proper  plan 
for  this  society,  and  framing  a  body  of  statutes  for  its  regulation. 

To  this  task  he  was  peculiarly  well  suited ;  and  he  mentioned 
to  some  of  his  most  intimate  friends  the  gratification  he  felt 
in  undertaking  it;  but  his  disorder  was  then  coming  on  with  such 
hasty  strides,  that,  before  any  thing  could  be  done  in  it,  death 
put  an  end  to  this,  and  all  his  labours,  and  left  the  University  of 
Cambridge,  as  well  as  that  of  Oxford,  to  lament  the  loss  of  one 
of  its  brightest  ornaments. 

He  was  buried  by  his  own  direction  in  a  vault  he  had  built  for 
his  &mily  in  the  parish  church  of  St.  Peter's  in  Wallingford.  His 
neighbour  and  friend  Dr.  Barrington,  Bishop  of  Llandafl^  at  his 
own  particular  request,  performed  the  funeral  service,  as  a  public 
testimony  of  his  personal  regard,  and  highest  esteem. 

The  &me  of  Sir  William  Blackstone  as  a  commentator  on  the 
laws  of  England  has  rendered  his  character  as  a  judge  less  con* 
spicuous.  His  judgments  are  indeed  never  wanting  in  learning 
and  good  sense ;  but  they  would  not  alone  have  raised  his  name  to 
the  distinguished  station  it  now  occupies. 

As  a  Senator,  he  was  averse  to  party  violence^  and  moderate  in 
his  sentiments.  In  Parliament,  he  was  a  firm  supporter  of  the 
true  principles  of  our  happy  Constitution,  in  Church  and  State; 
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on  the  real  merits  of  which  few  men  were  better  qualified  to  de- 
cide. He  was  an  active  and  judicious  promoter  of  whatever  he 
thought  useful  or  advantageous  to  the  public  in  general,  or  to 
any  particular  society  or  neighbourhood  he  was  connected  with; 
possessing  a  sound  judgment,  with  a  clear  and  analytical  head,  and 
an  unremitting  perseverance  in  pursuing  whatever  he  thought  right, 
he  was  enabled  to  carry  many  beneficial  plans  into  execution. 

Being  a  believer  in  the  great  truths  of  Christianity,  from  a 
thorough  investigation  of  its  evidences,  and  attached  to  the  Church 
of  England  from  conviction  of  its  excellence,  his  principles  were 
those  of  its  genuine  members — enlarged  and  tolerant.  His  reU- 
gion  was  pure  and  unaffected,  his  attendance  on  its  public  duties 
regular,  and  performed  with  seriousness  and  devotion. 

He  was  an  excellent  manager  of  his  time,  and  though  much  of 
it  was  spent  in  the  study  of  books,  and  the  employment  of  his 
pen,  it  was  done  vnthout  the  parade  or  ostentation  of  being  a 
hard  student.  It  was  observed  that  during  his  residence  at  col- 
lege, his  studies  never  appeared  to  break  in  upon  the  common 
business  of  life,  or  the  innocent  amusements  of  society ;  for  the 
latter  of  which  few  men  were  better  qualified,  being  possessed 
of  the  happy  faculty  of  making  his  own  company  agreeable  and 
instructive,  whilst  he  enjoyed  without  reserve  the  society  of 
others. 

Melancthon  himself  could  not  have  been  more  rigid  in  ob- 
serving the  hour  and  minute  of  an  appointment;  during  the  years 
in  which  he  read  his  lectures  at  Oxford,  it  could  not  be  remem- 
bered, that  he  had  ever  kept  his  audience  waiting  for  him,  even  a 
few  minutes.  As  he  valued  his  own  time,  he  was  extremely 
careful  not  to  be  instrumental  in  squandering  or  trifling  away  that 
of  others,  who,  he  hoped,  might  have  as  much  regard  for  theirs, 
as  he  had  for  his.  Indeed,  punctuality  was  in  his  opinion  so 
much  a  virtue,  that  he  could  not  bring  himself  to  think  perfectly 
well  of  any  who  were  notoriously  defective  in  it. 

The  virtues  of  his  private  character,  less  conspicuous  in  their 
nature,  and  consequently  less  generally  known,  endeared  him 
to  those  he  was  more  intimately  connected  with,  and  who  saw  him 
in  the  more  retired  scenes  of  life.  He  was,  notwithstanding  his 
contracted  brow  (partly  owing  to  his  being  very  near-sighted),  a 
cheerful,  agreeable,  and  facetious  companion.     He  was  a  faithful 
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friend ;  an  affectionate  husband  and  parent ;  and  a  charitable  be- 
nefactor to  the  poor ;  possessed  of  generosity,  without  affectation, 
bounded  by  prudence  and  economy.  The  constant  accurate 
knowledge  he  had  of  his  income  and  expenses  (the  consequence 
of  uncommon  regularity  in  his  accounts)  enabled  him  to  avoid 
the  opposite  extremes  of  meanness  and  profusion. 

Strict  in  the  exercise  of  every  public  and  private  duty  himself, 
he  expected  the  same  attention  to  both  in  others ;  and,  when 
disappointed  in  this  expectation,  was  apt  to  animadvert  with  some 
degree  of  severity,  on  those  who,  in  his  estimate  of  duty,  seemed 
to  deserve  it.  This  rigid  sense  of  obligation,  added  to  a  certain 
irritability  of  temper,  derived  from  nature,  and  increased  in  his 
latter  years  by  a  strong  nervous  affection,  together  with  his  coun- 
tenance and  figure,  conveyed  an  idea  of  sternness,  which  occa- 
sioned the  heavy,  but  unmerited,  imputation,  among  those  who 
did  not  know  him,  of  ill-nature;  but  he  had  a  heart  kind  and 
benevolent  as  ever  man  possessed. 

A  natural  reserve  and  difiidence,  which  accompanied  him  from 
his  earliest  youth,  and  which  he  could  never  shake  off,  appeared 
to  a  casual  observer  like  pride ;  especially  after  he  became  a 
Judge,  when  he  thought  it  his  duty  to  keep  strictly  up  to  forms 
(which,  as  he  was  wont  to  observe,  are  frequently  too  much  laid 
aside),  and  not  to  lessen  the  respect  due  to  the  dignity  and 
gravity  of  his  office,  by  any  outward  levity  of  behaviour*. 

In  short,  it  may  be  said  of  him,  as  the  noble  historianf  said  of 
Mr.  Selden :  *^  If  he  had  some  infirmities  with  other  men,  they 
"  were  weighed  down  with  wonderful  and  prodigious  abilities  and 
'<  excellences  in  the  other  scale." 

The  reception  of  the  Commentaries  was  of  the  most  flattering 
description.  Previous  to  their  publication  the  volumes  usually 
put  into  the  hands  of  the  student  at  the  commencement  of  his 


•The  author  of  The  Biographical  His- 
tory of  Sir  Wm.  Blackatone  relates  the  fol- 
lowing anecdote  of  the  learned  Commen- 
tator : — "  I  was  perfectly  well  acquainted 
with  a  certain  Bookseller,  who  told  me, 
that  upon  hearing  Mr.  Blackstone  had 
commenced  Doctor  of  Civil  law,  the  next 
time  he  did  him  the  honour  of  a  visit,  he 
(the  bookseller)  in  the  course  of  conver- 
sation, and  out  of  pure  respect,  called  the 


new  made  Civilian  '  Doctor.'  This  /a- 
mUiar  manner  of  accosting  him  (as  he 
was  pleased  to  term  it)  put  him  in  such 
a  passion,  and  had  such  an  instantaneous 
and  violent  effect,  and  operated  on  him 
to  so  alarming  a  degree,  that  the  poiv 
bookseller  thought  he  should  have  been 
obliged  to  send  for  a  doctor  from  St. 
Luke's. 

f  The  Earl  of  Clarendon. 
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studies  were  Fiiich'9  Common  Law  or  Wood's  Institutes— works  ill 
adapted  to  reconcile  the  student  to  the  profession  he  was  about  to 
enter;  and  which  were  readily  laid  aside  for  a  manual,  in  which 
accurate  learning,  systematic  arrangement,  and  comprehensive  re- 
search were  accompanied  by  an  elegance  of  style  to  which  hitherto 
the  compositions  of  our  English  jurists  had  been  strangers.  Lord 
Mansfield,  with  whom  the  elder  writers  of  our  law  appear  never 
to  have  been  favourites,  expressed  in  strong  terms  his  admiration 
of  the  manner  in  which  Mr.  Blackstone  had  executed  his  task. 

Having  been  requested  to  point  out  the  books  proper  for  the 
perusal  of  a  student,  he  is  said  to  have  replied,  ^*  Till  of  late  I  could 
never,  with  any  satisfaction  to  myself,  answer  that  question;  but 
since  the  publication  of  Mr.  Blackstone's  Commentaries,  I  can 
never  be  at  a  loss.  There  your  son  will  6nd  analytical  reason- 
ing difinsed  in  a  pleasing  and  perspicuous  style.  There  he  may 
imbibe  imperceptibly  the  first  principles  on  which  our  excellent 
laws  are  founded;  and  there  he  may  become  acquainted  with  an 
uncouth  crabbed  author,  Coke  upon  Liitieton,  who  has  disappointed 
and  disheartened  many  a  tyro,  but  who  cannot  fail  to  please  in  a 
modern  dress.'** 

In  preparing  his  Commentaries  for  the  press  Mr.  Blackstone 
anxiously  sought  to  render  them  as  free  from  errors  as  possible. 
They  were  submitted  both  to  Lord  Mansfield  and  Chief  Justice 
Wilmotf ;  but  in  what  degree  the  work  benefited  by  this  revision 
we  are  uninformed. 

Great,  however^  as  the  admiration  was  with  which  the  Com- 
mentaries were  received,  they  did  not  escape  the  severity  of  criti- 
cism. ^  Notwithstanding  the  diffidence,"  says  the  author,  "  ex- 
pressed in  the  foregoing  preface,  no  sooner  was  the  work  com- 
pleted than  many  of  its  positions  were  vehemently  attacked  by 
zealots  of  all  (even  opposite)  denominations,  religious  as  well  as 
civil;  by  some  with  a  greater,  by  others  with  a  less  degree  of  acri- 
mony." Amongst  the  censors  was  one,  whose  singularly  acute  and 
inquiring  mind  has  been  devoted  with  extraordinary  constancy, 
for  more  than  half  a  century,  to  the  discussion  of  some  of  the 
most  important  subjects  that  can  affect  human  happiness.  In  the 
year  1776,  Mr.  Jeremy  Bentham  published  his  "  Fragment  on 
Government,  or  a  Comment  on  the  Commentaries,  being  an  ex- 

•  HoUiday*f  Life  of  Mansfield,  p.  89.  f  Life  of  Wilmot,  p.  202. 
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amination  of  what  is  deliverad  on  the  Subject  of  GoYeniment  in 
general,  in  the  Introduction  to  Sir  W.  Blackstone's  Commenta*- 
ries,  with  a  Preface^  in  which  b  given  a  Critique  on  the  Work  at 
huge.''  Granting,  as  it  seems  impossible  not  to  do,  the  justice 
of  many  of  Mr.  Bentham's  strictures  on  the  Commentaries,  and 
especially  on  *^  the  antipathy  to  reformation,"  or,  perhaps,  more 
accurately  speaking,  the  desire  which  pervades  the  work  to  sup- 
port the  system  of  English  law,  upon  grounds  and  reasons  insuffi- 
cient in  themselves,  it  must  yet  be  remembered  that  Mr.  Black- 
stone  did  not  profess,  in  the  language  of  Mr.  Bentham,  to  be  a 
eentoTf  but  merely  an  expositor  of  the  law ;  and  that  his  Conunen- 
taries  cannot  fairly  be  treated  as  philosophical  disquisitions.  Mr. 
Bentham  has,  indeed,  himself  pronounced  a  merited^  eulogium 
upon  the  excellent  method  and  style  of  the  Commentaries,  in  lan- 
guage which  the  commentator  himself  could  not  have  surpassed. — 
^  Let  us  reverse  the  tablet.  While  with  this  freedom  I  expose 
our  author's  ill  deserts,  let  me  not  be  backward  in  acknowledg- 
ing and  paying  homage  to  his  various  merits;  a  justice  due  not 
to  him  done,  but  to  that  public,  which  now  for  so  many  years 
has  been  dealing  out  to  him  (it  cannot  be  supposed  altogether 
without  title)  so  large  a  measure  of  its  applause.  Correct,  ele- 
gant»  unembarrassed,  ornamented;  the  style  is  such  as  could 
scarce  fail  to  recommend  a  work  still  more  vicious  in  point  of 
wkxUer  to  the  multitude  of  readers.  He  it  is,  in  short,  who,  first 
of  all  institutional  writers,  has  taught  jurisprudence  to  speak  the 
language  of  the  scholar  and  the  gentleman ;  put  a  polish  upon 
that  rugged  science ;  cleansed  her  from  the  dust  and  cobwebs  of  the 
o&ce ;  and,  if  he  has  not  enriched  her  with  that  precision  which  is 
drawn  only  from  the  sterling  treasury  of  the  sciences,  has  decked 
her  out,  however,  to  advantage,  from  the  toilet  of  classic  erudi- 
tion ;  enlivened  her  with  metaphors  and  allusions ;  and  sent  her 
abroad  in  some  measure  to  instruct,  and  in  still  greater  measure 
to  entertain,  the  most  miscellaneous,  and  even  the  most  fasti- 
dious societies. 

'^  The  merit  to  which,  as  much  perhaps  as  to  any,  the  work 
stands  indebted  for  its  reputation,  is  the  enchanting  harmony  of 
its  numbers ;  a  kind  of  merit  that  of  itself  is  sufficient  to  give  a 
certain  degree  of  celebrity  to  a  work  devoid  of  every  other :  so 
much  is  man  governed  by  the  ear."  * 

,  *  Preface,  Izxziz. 
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On  the  style  of  the  Commentaries,  a  high  panegyric  has  tieen 
pronounced  by  no  less  a  critic  than  Mr.  C.  J.  Fox.  In  a  letter  ad<> 
dressed  to  Mr.  Trotter,  that  celebrated  person  says,  "  You  of 
course,  read  Blackstone  over  and  over  again ;  and  if  so,  pray  tell 
me  v^hether  you  agree  with  me  in  thinking  his  style  of  English 
the  very  best  among  our  modern  writers;  always  easy  and  intel- 
ligible, far  more  exact  than  Hume,  and  less  studied  and  made  up 
than  Robertson."* 

Of  the  political  tendencies  of  the  Commentaries,  Mr.  Fox 
expressed  a  very  different  opinion.  In  the  debate  on  the  ad- 
mission of  Lord  EUenborough  into  the  cabinet,  the  authority 
of  Mr.  Justice  Blackstone  having  been  relied  on,  Mr.  Fox  said, 
*^  His  purity  of  style  I  particularly  admire.  He  was  distinguished 
as  much  for  simplicity  and  strength  as  any  writer  in  the  English 
language.  He  was  perfectly  free  from  all  gallicisms  and  ridicu- 
lous affectations,  for  which  so  many  of  our  modem  authors  and 
orators  are  so  remarkable.  Upon  this  ground,  therefore,  I  es- 
teem Judge  Blackstone ;  but  as  a  constitutional  writer  he  is  by 
no  means  an  object  of  my  esteem ;  and  for  this  amongst  other 
reasons,  that  he  asserts  the  latter  years  of  the  reign  of  Charles 
the  Second  (I  mean  those  which  followed  the  enactment  of  the 
habeas  corpus  act)  to  have  been  the  most  constitutional  period 
to  be  found  in  our  history,  not  excepting  any  period  that  followed. 
Now  it  would  be  inconsistent  with  all  the  principles  which  I  have 
ever  held,  to  ^regard  such  a  writer  as  a  constitutional  authority, 
much  less  to  look  up  to  him  as  an  oracle.'^f 

Mr.  Malone,  in  an  Advertisement  to  a  supplement  to  his  edi- 
tion of  Shakespeare,  says,  *^  Sir  W.  Blackstone  is  one  of  the  most 
eminent  literary  characters  that  the  present  age  has  produced." 

The  notes  of  decisions  which  he  had  collected  while  at  the  bar 
and  on  the  bench,  were  published  after  his  death  agreeably  to  a 
clause  in  his  will,  in  which  he  directs,  ^^  That  his  Manuscript 
^^  Reports  of  Cases  determined  in  Westminster  Hall,  taken  by 
^^  himself,  and  contained  in  several  large  Note-books,  be  pub- 
^*  lished  after  his  decease. — And  that  the  produce  thereof  be 
^^  carried  to,  and  considered  as  part  of,  his  personal  estate." 

They  seem  to  be  only  such  as  he  had  selected  out  of  many 
from  his  rough  notes,  either  as  being  of  a  more  interestinjg  na- 

•  Trotter's  Memoirs  of  Fox,  p.  512.        f  Cobbett'a  Pari.  Deb.  Vol.  6,  p.  814. 
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ture,  or  containing  some  essential  point  of  law  or  practice.  Far 
the  greatest  part  of  those  contained  in  the  first  Yolume,  are  of 
the  Court  of  King's  Bench,  but  there  are  some  of  the  Courts  of 
Chancery,  Exchequer,  and  Exchequer  Chamber  on  appeal. 
They  begin  with  Michaelmas,  1746,  the  Term  in  which  he  was 
called  to  the  bar ;  and  there  are  some  of  every  Term,  except 
two,  to  Michaelmas,  1750,  from  whence  there  is  an  interval  to 
Michaelmas,  1756.  This,  probably,  arose  from  his  residence  being 
chiefly  at  Oxford,  during  that  period,  and  when  much  of  his  time 
had  been  occupied  in  composing  his  Lectures,  which  he  began  to 
read  in  1753,  and  in  preparing  for  which  he  had  been  for  some 
years  before  principally  employed.  This  accounts  for  his  want  of 
leisure  to  revise  such  rough  notes  as  he  might  have  taken  during 
that  period,  and  to  fit  them  for  publication,  while  they  were  fresh 
m  his  memory.  In  the  three  following  years  he  attended  the 
Bar  only  in  Michaelmas  and  Hilary  Terms,  on  account  of  his 
Lectures;  consequently  there  are  no  Reports  of  cases  decided 
during  the  Easter  and  Trinity  Terms  of  those  years;  but  from  that 
time  they  continue  in  a  regular  series,  with  the  exception  of  one 
Term,  when  he  was  indisposed,  and  the  two  Terms  immediately 
preceding  his  being  promoted  to  the  Bench,  when  he  attended 
the  Court  of  Exchequer  only.  These  circumstances  sufficiently 
prove  that  those  Reports  were  all  taken  by  himself,  except  the 
arguments  in  the  case  of  Burgess  v.  Wheate,  in  the  Court  of 
Chancery,  in  Hilary  Term,  1759,  which  appears,  by  a  remark 
subjoined,  to  have  been  communicated  to  him  by  Mr.Tazakerley. 
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INTRODUCTION. 


OF  THE  STUDY,  NATURE,  AND  EXTENT,  OF  THE  LAWS  OF  ENGLAND. 


SECTION  I. 

OF  THE  STUDY  OF  THE  LAW. 

1.  The  general  utility  of  the  study  of  the  English  common  law 
will  principally  appear  from  considering  the  peculiar  situations 
of,  L  Gentlemen  of  fortune.  II.  The  nobility.  III.  Persons  in 
Uberalprofessions Page  6  — 17 

2.  The  causes  of  its  neglect  were,  chiefly^  the  revival  of  the 
study  of  the  Roman  laws  m  the  twelfth  century,  their  adoption 
by  the  clergy  and  universities,  and  the  illiberal  jealousy  that 
subsisted  between  the  patrons  and  students  of  each.     .       17 — ^20 

3.  The  establishment  of  the  court  of  Common  Pleas  at  West- 
minster preserved  the  common  law,  and  promoted  its  study  in 
that  neignbourhood,  exclusive  of  the  two  Universities.      •        22 

4.  But  the  Universities  are  now  the  most  eligible  places  for 
laying  the  foundations  of  this,  as  of  every  other  liberal  accom- 
plishment; by  tracing  out  the  principles  and  grounds  of  the  law, 
even  to  their  original  elements 31 


SECTION  II. 

OF  THE  NATURE  OF  LAWS  IN  GENERAL. 

1.  Law  is  a  rule  of  action,  prescribed  by  a  superior  power.   38 

2.  Natural  law  is  the  rule  of  human  action,  prescribed  by  the 
Creator,  and  discoverable  by  the  light  of  reason.  •        39 
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3.  The  divine  or  revealed  law  (considered  as  a  rule  of  action) 
is  also  the  law  of  nature,  imparted  by  God  himself.  Pcug^  41 

4.  The  law  of  nations  is  that  whicn  regulates  the  conduct  and 
mutual  intercourse  of  independent  states  with  each  other,  by 
reason  and  natural  justice 43 

5.  Municipal  or  civil  law  is  the  rule  of  civil  conduct  pre- 
scribed by  the  supreme  power  in  a  state,  commanding  what  is 
right,  and  prohibitmg  what  is  wrong 44 

6.  Society  is  formed  for  the  protection  of  individuals;  and 
states  or  government,  for  the  preservation  of  society.         .        47 

7.  In  all  states  there  is  an  absolute  supreme  power,  to  which 
the  right  of  legislation  belongs ;  and  which,  by  the  singular  con- 
stitution of  these  kingdoms,  is  vested  in  the  king,  lords,  and 
commons.        ........         48 — 51 

8.  The  parts  of  a  law  are,  L  The  declaratory ;  which  defines 
what  is  rignt  and  wrong.  II.  The  directory ;  which  consists  in 
commanding  the  observation  of  rig^ht,  or  prohibiting  the  commis- 
sion of  wrong.  III.  The  remeaial;  or  method  of  recovering 
private  rights,  and  redressing  private  wrongs.  IV.  The  vindica- 
tory sanction  of  punishments  for  public  wrongs;  wherein  con- 
sists the  most  forcible  obligation  of  human  laws.     .         .         53-4 

9.  To  interpret  a  law,  we  must  inquire  after  the  will  of  the 
maker :  which  may  be  collected  either  from  the  words,  the  con- 
text, the  subject-matter,  the  effects  and  consequence,  or  the  spi- 
rit and  reason  of  the  law. 59 — 61 

10.  From  the  latter  method  of  interpretation  arises  equity,  or 
the  correction  of  that  wherein  the  law  (by  reason  of  its  univer- 
sality) is  deficient.  .         .         .....         •        .         61 


SECTION  III. 


OF  THE  LAWS  OF  ENGLAND. 


1.  The  laws  of  England  are  of  two  kinds:  the  unwritten  or 
common  law,  and  the  writt^i  or  statute  law.      ...        63 

%  The  unwritten  law  includes,  L  General  cutfoms.  II.  Par- 
ticular customs.     III.  Particular  laws.     .         •         •         •        67 

3.  General  customs,  or  the  common  law  properly  so  called, 
are  founded  upon  immemorial  universal  usage,  whereof  judicial 
decisions  are  the  evidence ;  which  decisions  are  preserved  in  the 
public  records,  explained  in  the  year-books  and  reports,  and 
digested  by  writers  of  approved  authority.         ...        68 

4.  Particular  customs  are  those  which  are  only  in  use  within 
some  peculiar  districts;  as  gavel*kind,  the  customs  of  London, 
&c 74 

5.  These — I.  must  be  proved  to  exist ; — II.  must  appear  to  be 
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le^ ;  that  is,  innnemorial,  continued,  peaceable,  reasonable,  cer- 
tain, compulsory,  and  consistent ; — IIL  must,  when  allowed,  re- 
ceive a  strict  constmction Poge  76 — 79 

6.  Particular  laws  are  such  as,  by  special  custom,  are  adopted 
and  used  only  in  certain  peculiar  courts,  under  the  superinten- 
dence and  control  of  the  common  and  statute  law;  namely,  the 
Roman  civil  and  canon  laws.  79 

7*  The  written  or  statute  laws  are  the  acts  which  are  made  by 
the  king,  lords,  and  commons,  in  parliament ;  to  supply  the  de- 
fects, or  amend  what  is  amiss,  of  the  unwritten  law.  •         85 

8.  In  order  to  give  a  more  specific  relief  than  can  sometimes 
be  had,  through  the  generality  of  both  the  unwritten  and  written 
law,  in  matters  of  private  right,  it  is  the  office  of  equity  to  in- 
terpose.   91 


SECTION  IV. 

OF  THE  COUNTRIES  SUBJECT  TO  THE  LAWS  OF  ENGLAND. 

1*  The  laws  of  England  are  not  received  in  their  full  extent 
in  any  other  territories  besides  the  kingdom  of  England,  and 
the  dominion  of  Wales ;  which  have,  in  most  respects,  an  entire 
communion  of  laws.        .......        93 

2.  Scotland,  notwithstanding  the  union,  retains  its  own  mu- 
nicipal laws;  though  subject  to  regulation  by  the  British  par- 
liament   95 

3.  Berwick  is  governed  by  its  own  local  usages,  derived  froia 
the  Scots  law,  but  bound  by  all  acts  of  parliament  .         98 

4.  Ireland  is  a  distinct  subordinate  kingdom,  governed  by  the 
common  law  of  England ;  but  not  bound  bv  modern  acts  oi  the 
British  parliament,  unless  particularly  namea.  •         .         99 

5.  Tne  isle  of  Man,  the  Norman  isles,  (as  Guernsey,  &o.), 
and  our  plantations  abroad,  are  governed  by  their  own  laws ;  but 
are  bound  by  acts  of  the  British  parliament,  if  specially  named 
therein. 104—109 

6*  The  territory  of  England  is  divided^  ecclesiastically,  into 
provinces,  dioceses,  archdeaconries,  rural  deanries,  and  parishes. 

110—113 

7.  The  civil  division  is,  first,  into  counties,  of  which  some  are 
palatine;  then,  sometimes,  ii^to  rapes,  lathes,  or  trithings;  next 
into  hundreds,  or  wapentakes;  ana  lastly,  into  towns,  vills,  or 
tithings 113 
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BOOK  I. 


OF   THE   RIGHTS   OF  PERSONS. 


CHAPTER  I. 

OF  THE  ABSOLUTE  RIGHTS  OF  INDIVIDUALS. 

1.  The  objects  of  the  laws  of  England  are,  I.  Rights.  II. 
Wrongs.       .         . Page  122 

2.  Rights  are,  the  rights  of  persons,  or  the  rights  of  things. 

122 

3.  The  rights  of  persons  are  such  as  concern,  and  are  annexed 
to,  the  persons  of  men  :  and,  when  the  person  to  whom  they  are 
due  is  regarded,  they  are  called  (simply)  rights ;  but  when  we 
consider  the  person  from  whom  they  are  due,  they  are  then  de- 
nominated duties. 123 

4.  Persons  are  either  natural,  that  is,  such  as  they  are  formed 
by  nature;  or  artificial,  that  is,  created  by  human  policy,  as 
bodiespolitic  or  corporations.         •         .         .         .         •         123 

5.  The  rights  of  natural  persons  are,  I.  Absolute,  or  such  as 
belong  to  inaividuals.  II.  Relative,  or  such  as  regard  members 
of  society.  123 

6.  The  absolute  rights  of  individuals,  regarded  by  the  muni- 
cipal laws,  (which  pay  no  attention  to  duties  of  the  absolute  kind), 
compose  what  is  called  political  or  civil  liberty.       .         .         123 

7.  Political  or  civil  liberty  is  the  natural  liberty  of  mankind, 
so  far  restrained  by  human  laws  as  is  necessary  for  the  good  of 
society 125 

8.  The  absolute  rights,  or  civil  liberties,  of  Englishmen  as 
frequently  declared  in  Parliament,  are  principally  three:  the 
right  of  personal  security,  of  personal  liberty,  and  of  private  pro- 
perty  129 
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9.  The  right  of  personal  security  consists  in  the  legal  enjoy- 
ment of  life,  Timby  body,  health,  and  reputation.      .         Page  129 

10.  The  right  of  personal  liberty  consists  in  the  free  power  of 
loco-motion,  without  illegal  restraint  or  banishment.         •         133 

11.  The  right  of  private  property  consists  in  every  man's  free 
use  and  disposal  of  his  own  lawful  acquisitions,  without  injury 
or  illegal  diminution.  .        .  .         .         •         138 

12.  Brides  these  three  primary  rights,  there  are  others  which 
are  secondary  and  subordinate;  viz.  (to  preserve  the  former  from 
unlawful  attacks)  I.  The  constitution  and  power  of  Parliaments : 
II.  The  limitation  of  the  king's  prerogative  : — and  (to  vindicate 
them  when  actually  violated) :  III.  The  regular  administration 
of  public  justice  :  IV.  The  "right  of  petitioning  for  redress  of 
CTievances :  V.  The  right  of  having  and  using  arms  for  self- 
defence 140^144 


CHAPTER  11. 

OF  THE  PARLIAMENT. 

1.  The  relations  of  persons  are,  I.  Public.  II.  Private.  The 
public  relations  are  those  of  magistrates  and  people.  Magis- 
trates are  supreme,  or  subordinate.  And  of  supreme  magistrates, 
in  England,  the  Parliament  is  the  supreme  legislative,  the  king 
the  suprenie  executive. 146 

2.  Parliaments,  in  some  shape,  are  of  as  high  antiquity  as  the 
Saxon  government  in  this  island;  and  have  subsisted,  m  their 
present  form,  at  least  five  hundred  years.        .         •        •         147 

3.  The  parliament  is  assembledf  by  the  king's  writs,  and  its 
sitting  must  not  be  intermitted  above  three  years.  .         150 

4.  Its  constituent  parts  are  the  king's  majesty,  the  lords  spiri- 
tual and  temporal,  and  the  commons  represented  by  their  mem- 
bers :  each  of  which  parts  has  a  negative,  or  necessary,  voice  in 
making  laws. 153-— 160 

5.  With  regard  to  the  general  law  of  parliament; — its  power 
is  absolute:  each  house  is  the  judge  of  its  own  privileges  :  and 
all  the  members  of  either  house  are  entitled  to  the  privilege  of 
speech,  of  person,  of  their  domestics,  and  of  their  lands  and 
goods .  .  160 — 167 

6.  The  peculiar  privileges  of  the  lords  (besides  their  judicial 
capacity)  are  to  hunt  in  the  king's  forests ;  to  be  attended  by 
the  sages  of  the  law ;  to  make  proxies ;  to  enter  protests ;  and 
to  regulate  the  election  of  the  sixteen  peers  of  North-Britain. 

167 
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7.  The  peculiar  privileges  of  the  commons  are  to  frame  taxes 
for  the  subject ;  ana  to  determine  the  merits  of  their  own  elec* 
tionS)  with  regard  to  the  qualifications  of  the  electors  and  elected, 
and  the  proceedings  at  elections  themselyes.  Poge  169 — 180 

8.  Bills  are  usually  twice  read  in  each  house,  committed,  en- 
grossed, and  then  read  a  third  time ;  and  when  they  have  obtain- 
ed the  concurrence  of  both  houses,  and  received  the  royal  assent, 
they  become  acts  of  Parliament  .         .         .         182-185 

9.  The  houses  may  adjourn  themselves ;  but  the  king  only  can 
prorogue  the  Parliament.  ....         185 — 187 

10.  Parliaments  are  dissolved,  I.  At  the  king's  will.  II.  By 
the  demise  of  the  crown ;  that  is,  within  six  months  after.  HI. 
By  length  of  time,  or  having  sate  for  the  space  of  seven  years. 

187—189 


CHAPTER  III. 

OF  THE  KINO,  AND  HIS  TITLE. 

1.  The  supreme  executive  power  of  this  kingdom  is  lodged  in 
a  single  person :  the  king  or  queen 190 

2.  This  royal  person  may  be  considered  with  regard  to,  I. 
His  title.  II.  His  royal  family.  HI.  His  councils.  IV.  His 
duties.     V.  His  prerogative.     V  I.   His  revenue.  .         190 

S.  With  regard  to  his  title ;  the  crown  of  England,  by  the 
positive  constitution  of  the  kingdom,  hath  ever  been  descendible, 
and  so  continues. 190 

4.  The  crown  is  descendible  in  acourse  peculiar  to  itself.     193 

5.  This  course  of  descent  is  subject  to  limitation  by  Parlia- 
ment.          195 

6.  Notwithstanding  such  limitations,  the  crown  retains  its  de- 
scendible quality,  and  becomes  hereditary  in  the  prince  to  whom 
it  is  limited 196 

7.  King  Egbert,  king  Canute,  and  king  William  I.,  have  been 
successively  constituted  the  common  stocks,  or  ancestors,  of  this 
descent 198 

8.  At  the  revolution,  the  convention  of  estates,  or  representa- 
tive body  of  the  nation,  declared,  that  the  misconduct  of  king 
James  IL  amounted  to  an  abdication  of  the  government,  and  that 
the  throne  was  thereby  vacant 213 

9.  In  consequence  of  this  vacancy,  and  from  a  regard  to  the 
antient  line,  the  convention  appointea  the  next  protestant  heirs  of 
the  blood-royal  of  king  Charles  I.  to  fill  the  vacant  throne,  in  the 
old  order  of  succession  ;  with  a  temporary  exception,  or  prefer- 
ence, to  the  person  of  king  William  ill.         .         .         .         214 
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10.  On  the  impending  failure  of  the  protestant  line  of  king 
Charles  I.,  (whereby  the  throne  might  again  have  become  va- 
cant), the  Parliament  extended  the  settlement  of  the  crown  to 
the  protestant  line  of  king  James  I.  viz.  to  the  princess  Sophia 
of  Hanover,  and  the  heirs  of  her  body,  being  protestants :  and 
she  is  now  the  common  stock,  from  whom  the lieirs  of  the  crown 
must  descend.  .         .  ....        Page2\^ 


CHAPTER  IV. 

OF  THE  kino's  ROYAL  FAMILY. 

1.  Th£  king's  royal  family  consists,  first,  of  the  queen  :  who 
is  either  regnant,  consort,  or  dowager.  .         .         .        218 

2.  The  queen  consort  is  a  public  person ;  and  hath  many  per- 
sonal prerogatives  and  distinct  revenues.         •         .         •        218 

3.  The  prince  and  princess  of  Wales,  and  the  princess-royal, 
are  peculiarly  regarded  by  the  law 223 

4.  The  other  princes  of  the  blood-royal  are  only  entitled  to 
precedence. 224 


CHAPTER  V. 

OF  THE  COUNCILS  BELONGING  TO  THE  KING. 

1.  The  king's  councils  are,  I.  The  Parliament.  II.  The  great 
council  of  peers.  III.  The  judges,  for  matters  of  law.  IV.  The 
privy  council 227 — ^230 

2.  In  privy  counsellors  may  be  considered,  I.  Their  creation. 
11.  Their  qualifications.  III.  Their  duties.  IV.  Their  powers. 
V.  Their  privileges.    VI.  Their  dissolution.         .         230—232 


CHAPTER  VI. 

OF  THE  king's  DUTIES. 

1.  The  king's  duties  are  to  govern  his  people  according  to 
law,  to  execute  judgment  in  mercy,  and  to  maintain  the  estab- 
lished religion 233 

2.  These  are  his  part  of  the  original  contract  between  himself 
and  the  people  ;  founded  in  the  nature  of  society,  and  expressed 
in  his  oath  at  the  coronation 235 
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CHAPTER  VII. 

OF  THE  kino's  PREROGATIVE. 

1.  Prerogative  is  that  special  power  and  pre-eminence, 
which  the  king  hath  above  other  persons,  and  out  of  the  ordinary 
course  of  law,  in  right  of  his  regal  dignity.     .         Page  237 — 239 

2.  Such  prerogatives  are  either  direct,  or  incidental.  The  in- 
cidental, arising  out  of  other  matters,  are  considered  as  they 
arise :  we  now  treat  only  of  the  direct.  .         .         .        239 

3.  The  direct  prerogatives  regard,  I.  The  king's  dignity,  or 
royal  character:  II.  His  authority,  or  regal  power :  III.  His  re- 
venue, or  royal  income. 240 

4.  The  king's  dignity  consists  in  the  legal  attributes  pf,  I. 
Personal  sovereignty.  II.  Absolute  perfection.  III.  Political 
perpetuity 241 — 249 

5.  In  the  king's  authority,  or  regal  power,  consists  the  execu- 
tive part  of  government. 250 

6.  In  foreign  concerns ;  the  king,  as  the  representative  of  the 
nation,  has  the  right  or  prerogative,  I.  Of  sending  and  receiving 
ambassadors.  II.  Of  making  treaties.  III.  Of  proclaiming  war 
or  peace.  IV.  Of  issuing  reprisals.  V.  Of  granting  safe-con- 
ducts. .         .        .        .         .         .         .         .         253—261 

7.  In  domestic  affairs ;  the  king  is,  firsts  a  constituent  part  of 
the  supreme  legislative  power;  hath  a  negative  upon  ail  new 
laws ;  and  is  bound  by  no  statute,  unless  specially  named  therein. 

261 

8.  He  is  also  considered  as  the  general  of  the  kingdom,  and 
may  raise  fleets  and  armies,  build  forts,  appoint  havens,  erect 
beacons,  prohibit  the  exportation  of  arms  and  ammunition,  and 
confine  his  subjects  within  the  realm,  or  recall  them  from  foreign 
parts. .        262—266 

9.  The  king  is  also  the  fountain  of  justice,  and  general  conser- 
vator of  the  peace ;  and  therefore  may  erect  courts,  (wherein  he 
hath  a  legal  ubiquity),  prosecute  offenders,  pardon  crimes,  and 
issue  proclamations. 266 

10.  He  is  likewise  the  fountain  of  honour,  of  office,  and  of 
privilege 271 

11.  He  is  also  the  arbiter  of  domestic  commerce  (not  of 
foreign,  which  is  regulated  by  the  law  of  merchants) ;  and  is 
therefore  entitled  to  the  erection  of  public  marts,  the  regulation 
of  weights  and  measures,  and  the  coinage  or  legitimation  of 
money 273 

12.  The  king  is,  lastly,  the  supreme  head  of  the  church;  and, 
as  such,  convenes,  regulates,  and  dissolves  svnods,  nominates 
bishops,  and  receives  appeals  in  all  ecclesiastical  causes.  278 
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CHAPTER  VIIL 

OF  THE  kino's  REVENUE. 

1.  The  king's  revenue  is  either  ordinary  or  extraordinary.  And 
the  ordinary  is,  I.  Ecclesiastical.     II.  Temporal.  Page  281 

2.  The  king's  ecclesiastical  revenue  consists  in,  I.  The  custody 
of  the  temporalties  of  vacant  bishopricks.  11.  Corodies  and  pen- 
sions. III.  Extraparochial  tithes.  IV.  The  first  fruits  and 
tenths  of  benefices 282—286 

3.  The  king's  ordinary  temporal  revenue  consists  in,  I.  The 
demesne  lands  of  the  crown,  ll.  The  hereditary  excise ;  being 
part  of  the  consideration  for  the  purchase  of  his  feodal  profits, 
and  the  prerogatives  of  purveyance  and  pre-emption.  III.  An 
annual  sum  issuing  from  the  duty  on  wine  licences ;  being  the 
residue  of  the  same  consideration.  IV.  His  forests.  V.  His 
courts  of  justice.  VI.  Royal  fish.  VII.  Wrecks,  and  things 
jetsam,  flotsam,  and  ligan.  VIII.  Royal  mines.  IX.  Treasure 
trove.  X.  Waife.  XI.  Estrays.  XIl.  Forfeitures  for  offences, 
and  deodands.  XIII.  Escheats  of  lands.  XIV.  The  custody  of 
idiots  and  lunatics. 286 — 306 

4.  The  king's  extraordmary  revenue  consists  in  aids,  subsi- 
dies, and  supplies,  granted  to  him  by  the  commons  in  par- 
liament        306 

5.  Heretofore  these  were  usually  raised  by  grants  of  the  (no* 
minal)  tenth  or  fifteenth  part  of  tne  moveables  in  every  town- 
ship ;  or  by  scuta^s,  hydages,  and  tallia^es ;  which  were  suc- 
ceeded by  subsidies  assessed  upon  individuals,  with  respect  to 
their  lands  and  goods. 308 

6.  A  new  system  of  taxation  took  place  about  the  time  of  the 
revolution  :  our  modern  taxes  are  therefore,  I.  Annual.  II.  Per- 
petual  308 

7.  The  annual  taxes  are,  I.  The  land  tax,  or  the  antient  sub- 
sidy raised  upon  a  new  assessment.  II.  The  malt  tax,  being  an 
annual  excise  on  malt,  mum,  cyder,  and  perry.      .        308—313 

8.  The  perpetual  taxes  are,  I.  The  customs,  or  tonnage  and 
pounda^  of  all  merchandize  exported  or  imported.  II.  The 
excise  duty,  or  inland  imposition,  on  a  great  variety  of  commo- 
dities. III.  The  salt  duty,  or  excise  on  salt  I V.  The  post 
office,  or  duty  for  the  carriiige  of  letters.  V.  The  stamp  duty  on 
paper^archment,  &c.  VI.  The  duty  on  houses  and  windows. 
ViL  Trie  duty  on  licences  for  hackney  coaches  and  chairs.  VIIL 
The  duty  on  offices  and  pensions.         .         .         .        313 — 326 

9.  Part  of  this  revenue  is  applied  to  pay  the  interest  of  the  na- 
tional debt,  till  the  principal  is  discharged  by  parliament.       326 
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10.  The  produce  of  these  several  taxes  were  originally  separate 
and  specific  funds,  to  answer  specific  loans  upon  their  respective 
credits;  but  are  now  consolidated  by  parliament  into  three  princi- 
pal funds,  the  aggregate,  general,  and  south-sea  funds,  to  answer 
all  the  debts  of  the  nation :  the  public  faith  being  also  super- 
added, to  supply  deficiencies,  and  strengthen  the  security  of  the 
whole PaffeS29 

11.  The  surpluses  of  these  funds,  after  paying  the  interest  of 
the  national  debt^  are  carried  together,  and  denominated  the 
sinking  fund:  which,  unless  otherwise  appropriated  by  parlia- 
ment, IS  annually  to  be  applied  towards  paying  off  some  part  of 
the  principal. 3*30 

12.  But,  previous  to  this^  the  aggregate  fiind  is  now  charg;ed 
with  an  annual  sum  for  the  civil  list ;  which  is  the  immediate 
proper  revenue  of  the  crown,  settled  by  parliament  on  the  king 
at  nis  accession,  for  defraying  the  charges  of  civil  government 

330 


CHAPTER  IX. 

OF  SUBORDINATE  MAOISTRATEfi. 

L  Subordinate  magistrates,  of  the  most  general  use  and  au- 
thority, are,  I.  SheriilS.  II.  Coroners.  III.  Justices  of  the 
peace.  IV.  Constables.  V.  Surveyors  of  the  highways.  VI. 
Overseers  of  the  poor. 338-9 

2.  The  sheriff  is  the  keeper  of  each  countY»  annually  nomi- 
nated in   due  form  by  the  king;   and  is  (within  his  county)  a 

{'udge,  a  conservator  of  the  peace,  a  ministerial  officer,  and  the 
Ling's  bailiff. 339 

3.  Coroners  are  permanent  officers  of  the  crown  in  each  county, 
elected  by  the  freeholders ;  whose  office  it  is  to  make  enquiry 
concerning  the  death  of  the  kin^s  subjects,  and  certain  revenues 
of  the  crown;  and  also,  in  particular  cases,  to  supply  the  office 
of  sheriff* 346 

4.  Justices  of  the  peace  are  maffistrates  in  each  county,  sta- 
tutabljr  qualified,  ana  commissioned  by  the  king's  majesty ;  with 
authority  to  conserve  the  peace;  to  hear  and  determme  felonies, 
and  other  misdemesnors ;  and  to  do  many  other  acts,  committed 
to  their  charge  by  particular  statutes 349 

5.  Constables  are  officers  of  hundreds  and  townships,  appointed 
at  the  leet,  and  empowered  to  preserve  the  peace,  to  keep  watch 
andward,  and  to  apprehend  offenders.  .         •         .        365 

6.  Surveyors  of  tne  highways  are  officers  appointed  annually  in 
every  parish ;  to  remove  annoyances  in,  and  to  direct  the  repara- 
tion of,  the  public  roads.        ......         357 
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7.  Overseers  of  the  poor  are  officers  appointed  annually  in 
every  parish;  to  relieve  such  impotent,  and  employ  such  sturdy 
poor,  as  are  settled  in  each  parish, — by  birth; — ^by  parentage; 
— ^by  marriage; — or  by  forty  cutys'  residence,  accompanied  with, 
I.  Notice.  11.  Renting  a  tenement  of  ten  pounds  annual  value. 
III.  Paying  their  assessed  taxations.  IV.  Serving  an  annual 
office.  V.  Hiring  and  service  for  a  year.  VI.  Apprenticeship 
for  seven  years.     V II.  Having  a  sufficient  estate  in  the  parish. 

Page  359~^S65 


CHAPTER  X. 

OF  TBS  PEOPLE,  WHETHEB  ALIENS,    DENIZENS,  OR  NATITES. 

1.  The  people  are  either  aliens,  that  is,  bom  out  of  the  domi* 
nions,  or  allegiance,  of  the  crown  of  Great  Britain;  or  natives, 
that  is,  bom  within  it. 366 

2.  Allegiance  is  the  duty  of  all  subjects;  being  the  reciprocal 
tie  of  the  people  to  the  prince,  in  return  for  the  protection  he 
affords  them;  and,  in  natives,  this  duty  of  allegiance  is  natural 
and  perpetual;  in  aliens,  is  local,  and  temporary  only.  366 — 371 

3.  The  rights  of  natives  are  also  natural  and  perpetual:  those 
of  aliens  local  and  temporary  only;  unless  they  be  made  denizens 
by  the  king,  or  naturalized  by  parliament.  371 — 375 


CHAPTER  XL 

OF  THE  CLERGY. 

1.  The  people^  whether  aliens,  denizens,  or  natives,  are  also 
either  clergy,  that  is,  all  persons  in  holy  orders,  or  in  ecclesias- 
tical offices;  or  laity,  whicn  comprehends  the  rest  of  the  nation. 

376 

2.  The  clerical  part  of  the  nation,  thus  defined,  are,  L  Arch- 
bishops and  bishops;  who  are  elected  by  their  several  chapters, 
at  the  nomination  of  the  crown,  and  afterwards  confirmed  and 
consecrated  bv  each  other.  II.  Deans  and  chapters.  III.  Arch- 
deacons. IV.  Rural  deans.  V.  Parsons,  (under  whom  are  in- 
cluded appropriators)  and  vicars;  to  whom  there  are  generally 
requisite,  holy  orders,  presentation,  institution,  and  induction. 
VI.  Curates.  To  whicn  may  be  added,  VH.  Churchwardens. 
VIII.  Parish  clerks  and  sextons.  .         .         .         377 — 395 


xlviii  ANALYSIS  OF  BOOK  I. 

CHAPTER  XII. 

OF  THE  CIVIL  STATE. 

1.  The  laity  are  divisible  into  three  states;  civil,  military,  and 
maritime.  PageSW 

2.  The  civil  state,  which  includes  all  the  nation  except  the 
clergy,  thea  rmy,  and  the  navy;  (and  many  individuals  among  them 
also);   may  be  divided  into  the  nobility,  and   the  commonalty. 

396 

3.  The  nobility  are  dukes,  marquesses,  earls,  viscounts,  and 
barons.  These  had  antiently  duties  annexed  to  their  respective 
honours:  they  are  created  either  by  writ,  that  is,  by  summons  to 
parliament;  or  by  the  king's  letters  patent,  that  is,  by  royal  grant: 
and  they  enjoy  many  privileges,  exclusive  of  their  senatorial  capa- 
city. ........         396—402 

4.  The  commonalty  consists  of  knight  of  the  ^rter,  knights 
bannerets,  baronets,  knights  of  the  bath,  knights  bachelors, 
esquires,  gentlemen,  yeomen,  tradesmen,  artificers,  and  labourers. 

403—407 


CHAPTER  Xni. 

OF  THE  MILITARY  AND  MARITIME  STATES. 

1.  The  military  state,  by  the  standing  constitutional  law,  con- 
sists of  the  militia  of  each  county,  raised  from  among  the  people 
by  lot,  ofiicered  by  the  principal  landholders,  and  commanaed  by 
the  lord  lieutenant.  408 

2.  The  more  disciplined  occasional  troops  of  the  kingdom  are 
kept  on  foot  only  from  year  to  year,  by  parliament;  and,  during 
that  period,  are  governed  by  martial  law,  or  arbitrary  articles  of 
war,  formed  at  the  pleasure  of  the  crown        .         .         .        412 

3.  The  maritime  state  consists  of  the  officers  and  mariners  of 
the  British  navy;  who  are  governed  by  express  and  permanent 
laws,  or  the  articles  of  the  navy,  establisned  by  act  of  parlia- 
ment.   417 


CHAPTER  XIV. 

OF  MASTER  AND  SERVANT. 

1 .  The  private,  oeconomical  relations  of  persons  are  those  of, 
I.  Master  and  servant.  II.  Husband  and  wife.  III.  Parent  and 
child.     IV.  Guardian  and  ward.  ....         422 
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2.  The  first  relation  may  subsist  between  a  master  and  four 
species  of  servants  (for  slaverjr  is  unknown  to  our  laws^:  viz. 
L  Menial  servants,  who  are  hired.  11.  Apprentices,  wno  are 
bound  by  indentures.  III.  Labourers, .  who  are  casually  em- 
ployed. IV.  Stewards,  baili£fs,  and  factors ;  who  are  rather  in 
a  ministerial  state Page  423 

3.  From  this  relation  result  divers  powers  to  the  master,  and 
emoluments  to  the  servant  427 

4.  The  master  hath  a  property  in  the  service  of  his  servant ; 
and  must  be  answerable  for  such  acts  as  the  servant  does  by  his 
express,  or  implied  command 431 


CHAPTER  XV. 

OF  HUSBAND  AND  WIFE. 

1.  The  second  private  relation  is  that  of  marriage;  which  in- 
cludes the  reciprocal  rights  and  duties  of  husband  and  wife.      433 

2.  Marriage  is  duly  contracted  between  persons,  I.  Consent- 
ing. II.  Free  from  canonical  impediments,  which  make  it  void- 
able. III.  Free  also  from  the  civil  impediments,^-of  prior  mar- 
riage ; — of  want  of  age; — of  non-consent  of  parents  or  miardians, 
where  requisite ; — and  of  want  of  reason ;  either  of  which  make 
it  totally  void.  And  it  must  be  celebrated  by  a  clergyman,  in 
due  form  and  place. 433 — 440 

3.  Marriage  is  dissolved,  I.  By  death.  IL  By  divorce  in  the 
spiritual  court;  not  a  mensa  et  thoro  only,  but  a  vinculo  matri" 
monii,  for  canonical  cause  existing  previous  to  the  contract. 
IIL  %  act  of  parliament,  as,  for  adultery.      .         .         .         440 

4.  By  marria^  the  husband  and  wire  become  one  person  in 
law;  wnich  unity  is  the  principal  foundation  of  their  respective 
rights,  duties,  and  disabilities 442 


CHAPTER  XVI. 

OF  PARENT  AND  CHILD. 

1.  The  third,  and  most  universal,  private  relation  is  that  of 
parent  and  child. 446 

2.  Children  are,  I.  Legitimate;  bein^  those  who  are  born  in 
lawful  wedlock^  or  within  a  competent  time  after.  II.  Bastards, 
being  those  who  are  not  so. 446 

3.  The  duties  of  parents  to  legitimate  children  are,  I.  Main- 
tenance.    IL  Protection.     IIL  Education.  .         .        447 
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4.  The  power  of  parents  consists  principally  in  correction,  and 
consent  to  marriage*  Both  may,  after  aeatn,  be  delegated  by 
will  to  a  guardian ;  and  the  former  also,  living  the  parent,  to  a 
tutor  or  master.  ^^^  ^^^ 

5.  The  duties  of  legitimate  children  to  parents  are  obedience, 
protection^  and  maintenance. 453 

6.  The  duty  of  parents  to  bastards  is  only  that  of  mainte- 
nance.   458 

7.  The  rights  of  a  bastard  are  such  only  as  he  can  acquire;  for 
he  is  incapable  of  inheriting  any  thing.  .         .         .        459 


CHAPTER  XVII. 

OF  OUARDIAN  AND  WARD. 

1.  The  fourth  private  relation  is  that  of  guardian  and  ward, 
which  is  plainly  derived  from  the  precedmg;  these  being, 
during  the  continuance  of  their  relation,  reciprocally  subject  to 
the  same  rights  and  duties.  460 

2.  Guardians  are  of  divers  sorts :  I.  Guardians  by  nature,  or 
the  parents.  II.  Guardians  for  nurture,  assigned  by  the  ordi- 
nary. III.  Guardians  in  socage,  assigned  by  the  common  law. 
IV.  Guardians  by  statute,  assigned  by  the  father's  will.  All  sub- 
ject to  the  superintendence  of  tne  Court  of  Chancery.     .         461 

3.  Full  age  in  male  or  female,  for  all  purposes,  is  the  aj^e  of 
twenty-one  years  (different  ages  being  allowed  for  different 
purposes) ;   till  which  age  the  person  is  an  infant.  .         463 

4.  An  infant,  in  respect  of  nis  tender  years,  hath  various  pri- 
vileges, and  various  disabilities  in  law ;  chiefly  with  regara  to 
suits,  crimes,  estates,  and  contracts*       •        •        •         •        464 


CHAPTER  XVIII. 

OF  CORPORATIONS. 

1.  Bodies  politic,  or  corporations,  which  are  artificial  persons, 
are  established  for  preserving  in  perpetual  succession  certain 
rights;  which,  being  conferred  on  natural  persons  only,  would 
fail  in  process  of  time. 467 

2.  Corporations  are,  I.  Aggregate,  consisting  of  many  mem- 
bers.    II.  Sole,  consisting  of  one  person  only.         .         .        469 

3.  Corporations  are  also  either  spiritual,  erected  to  perpe- 
tuate the  rights  of  the  church ;  or  lay.  And  the  lay  are,  I.  Ci- 
vil :  erected  for  many  temporal  purposes.  II.  Eleemosynary ; 
erected  to  perpetuate  the  charity  oi  the  founder.  .        470-i 
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4.  Corporations  are  usually  erected,  and  named,  by  virtue  of 
the  king's  royal  charter;  but  may  be  created  by  act  of  parlia- 
ment.    Poffe  472 

5.  The  powers  incident  to  all  corporations  are,  I.  To  main-* 
tain  perpetual  succession.  II.  To  act  in  their  corporate  capa- 
city wne  an  individual.  III.  To  hold  lands,  subject  to  the  sta- 
tutes of  mortmain.  IV.  To  have  a  common  seal.  V.  To  make 
by-laws.  Which  last  power,  in  spiritual,  or  eleemosynary  cor- 
porations, may  be  executed  by  the  king  or  the  founder.  475 

6.  The  duty  of  corporations  is  to  answer  the  ends  of  their  in- 
stitution          479 

7.  To  enforce  this  duty,  all  corporations  may  be  visited :  spiri- 
tual corporations  by  the  ordinary ;  lay  corporations  by  the  foun- 
der, or  his  representatives ;  viz.  the  civil  by  the  king  (who  is  the 
fiwdator  inciptens  of  all)  represented  in  his  court  of  King's 
Bench ;  the  eleemosynary  by  the  endower  (who  is  the  ftaidator 
perficiens  of  such),  or  by  his  heirs  or  assigns.  .         .         480 

8.  Corporations  may  be  dissolved,  I.  By  act  of  parliament.  II. 
By  the  natural  death  of  all  their  members.  III.  By  surrender 
of  their  franchises.     IV.  By  forfeiture  of  their  charter.  484 
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SECTION  L 


OK  THE   STUDY   OF  THE  LAW  (a). 


MB.  VICE-CHANCKLLOR,  AND  GENTLEMEN  OF  THE  UNIVERSITY. 

The  general  expectation  of  so  numerous  and  respectable  an 
audience,  the  novelty,  and  (I  may  add)  the  importance  of  the 
duty  required  from  this  chair,  must  unavoidably  be  produce 
tive  of  great  diffidence  and  apprehensions  in  him  who  has  the 
honour  to  be  placed  in  it.  He  must  be  sensible  how  much 
will  depend  upon  his  conduct  in  the  infancy  of  a  study,  which 
is  now  first  adopted  by  public  academical  authority;  which  has 
generally  been  reputed  (however  unjustly)  of  a  dry  and  un* 
fruitful  nature;  and  of  which  the  theoretical,  elementary  (1) 
parts  have  hitherto  received  a  very  moderate  share  of  culti- 
Tation.  He  cannot  but  reflect  that,  if  either  his  plan  of 
iastnictioD  be  crude  and  injudicious,  or  the  execution  of  it 
lame  and  superficial  (2),  it  will  cast  a  damp  upon  the  farther 
progress  of  this  most  useful  and  most  rational  branch  of 

(a)  Read  in  Oxford  at  the  opening  of  [The  author  had  been  elected  first 
the  Vinerian  Leetiiret,  2^th  of  October,  Vinerian  profesior  the  20th  of  October 
175S.  previously.] 


(1)  The  cme,  ultimate,  aimple  element  ^rdlal  elements,  as  being  all  finally  re» 
from  wliich  aU  law  of  perfect  obligation  solvable  into  the  will  of  God)  it  is  con- 
most  be  derived.  Is  the  law  of  God.  venient  to  consider  as  of  an  elementary 
(Scepoel,  p.122,  and  the  note  thereto),  character.  In  treating  upon  physios» 
But  every  code  of  municipal  law,  And  air  and  water  are  still  popularly  termed 
more  cepedaUy  our  own,  (see  poii,  p.  elements,  though  modem  chemistry  hat 


64,  and  VoL  4,  p.  409),  is  a  mixed  body,  proved  both  to  be  compound  substances« 

compounded  of  various  rn^menU,  which  (2)  If  it  be  a  defect  in  the  Common- 

(if  they  cannot  strictly  be  called  prim-  taries,  (u  a  late  editor  has  alleged)* 
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ON  THE  STUDY      _ 

[  *4  ]  learning ;  and  may  defeat  for  a  time  the  *  public-spirited 
design  of  our  wise  and  munificent  benefactor.  And  this  he 
must  more  especially  dread,  when  he  feels  by  experience  how 
unequal  his  abilities  are  (unassistied  by  preceding  examples) 
to  complete,  in  the  manner  he  could  wish,  so  extensive  and 
arduous  a  task;  since  he  freely  confesses,  that  his  former  more 
private  attempts  have  fallen  very  short  of  his  own  ideas  of  per- 
fection. And  yet  the  candour  he  has  already  experienced, 
and  this  last  transcendent  mark  of  regard,  his  present  nomina- 
tion by  the  free  and  unanimous  suffrage  of  a  great  and 
learned  university,  (an  honour  to  be  ever  remembered  with  the 
deepest  and  most  affectionate  gratitude),  these  testimonies  of 
your  public  judgment  must  entirely  supersede  his  own,  and 
forbid  him  to  believe  himself  totally  insufficient  for  the  labour 
at  least  of  this  employment.  One  thing  he  will  venture  to 
hope  for,  and  it  6ertainly  shall  be  his  constant  aim,  by  diligence 
and  attention  to  atone  for  his  other  defects ;  esteeming,  that 
the  best  return  which  he  can  possibly  make  for  your  favourable 
opinion  of  his  capacity,  will  be  his  unwearied  endeavours  in 
some  little  degree  to  deserve  it. 

The  science  thus  committed  to  his  charge,  to  be  cultiviated, 
methodised,  and  explained  in  a  course  of  academical  lectures, 
is  that  of  the  laws  and  constitution  of  our  own  country:  a 
species  of  knowledge,  in  which  the  gentlemen  (3)  of  England 


that,  in  tome  instances,  the  author's  enough  for  the  student,  and  incapable  of 
exaihpleis  ate  i^w,  and  that  illustradons  being  made  useful  to  the  practitioner. 
c»f  general  principles  are  wanting ;  then,  It  is  believed  that  illustrations  of  the 
notes  of  decisions,  tending  either  to  oon-  general  principles,  and  observations  re- 
firm  or  correct  the  text,  in  such  instances,  specting  the  rules  of  practice  laid  down 
must  be  appropriate.  A  vague  refer-  by  Blackstone,  will  frequently  be  found 
ence  to  t^xt-books  (as  the  same  editor  obnvenient:  audit  is  further  thought,  that, 
hto  observed)  can  hardly  suffice.  It  is  in  notes  to  a  work,  which,  like  the  Com- 
true,  the  writer  alluded  to  says  else-  mentaries,  is  intended  for  non-profes- 
where,  "  the  text  is  comprehensive  sional  as  well  as  for  professional  readers, 
enough  for  the  student,  and  cannot  be  a  naked  reference  to  other  law  books 
so  extended  by  citation  of  cases  as  to  be  will  often  be  fkr  less  satisfkctory  than  a 
rendered  useful  to  the  practitioner."  In  condensed  statement  of  the  results  to  be 
estimating  these  conflicting  assertions,  obtained  from  a  consultation  of  those 
that  lait  cited  seems  to  be  least  sound.  authoHties;  and  such  a  statement,  ac- 
It  can  hardly,  indeed,  have  been  thought  companied  with  due  acknowledgment, 
generally  applicable,  even  by  the  gen-  by  no  means  necessarily  implies  an  un- 
tleflian  who  made  it,  or  he  would  not  principled  appropriation  of  the  labours 
ha^e  employed  himself  in  annotating  of  others, 
upon  a  tett  previously  comprehensive         (8)  This  complaint,  as  to  the  defl- 
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have  been  more  remarkably  deficient  than  those  of  all  Europe 
besides.  In  most  of  the  nations  on  the  continent,  where  the 
citil  or  imperial  law  tinder  different  modifications  is  closely 
interwoven  with  the  itiunicipal  laws  of  the  land  (4),  no  gentle- 


aeacj  of  EngUsh  genUemen  in  know- 
ledge of  the  laws  and  constitution  of 
their  own  country,  does  not  appear  ap- 
pUcable  to  some  periods  of  our  history, 
at  all  erents.     bur  author  infhrms  us 
(in  p.  17)  that  "great  part  of  the  learn- 
ing in  (what  are  called)  the  dark  ages, 
conaiated  in  the  study  of  the  common 
law:  it  was  then  taught  in  the  uniYto- 
sitiea,  and  in  the  fionilies  of  the  principal 
nobility."     Again,  we  are  told  (in  p.  19) 
that  the  English  nobility,  in  the  twelfth 
and  thirteenth  centuries,  **  ailhered  with 
pertinadty  to  the  old  common  law." 
Merc  pertinacity,  it  must  be  admitted, 
ia  a  very  equivocal  test  of  knowledge ; 
but  the  firm  resolution  of  the  nobility 
in  those  days,  "  not  to  change  the  laws 
of  England  "  for  the  Roman  code,  ap- 
pears to  have  been  founded  on  a  familiar 
acquaintance  with  our  own  common  law. 
And  this  seems  to  have  been  deemed  an 
cMenttal,  if  not  the  primary,  part  of  a 
liberal   education,  up  to  the  time  of 
Henry  VI.,  at  least     Our  author,  fol- 
lowing high  authorities,  tells  us  (in  pp. 
24,  25)  that,  in  the  reign  of  the  monarch 
just  named,  *'  it  was  thought  highly 
necessary,  and  was  the  universal  prac- 
tice, for  the  young  nobility  and  gentry 
to  be  instructed  in  the  originals  and 
elements  of  the  laws."     In  the  "semi- 
naries of  common  law,"  he  adds,  "  the 
knights  and  barons,  with  other  grandees 
and  noblemen  of  the  realm,  did  use  to 
place  their  children;  and  there  were 
about  2000  students  at  the  several  inns, 
all  of  whom  were  JUU  nodtVtam,  or  gen- 
tlemen bom,  learning  and  studying  the 
elements  of  the  law." 

Will  the  sons  of  the  nobility  and 
gentry  of  England,  in  the  nineteenth 
century,  take  no  pains  to  escape  the 
reproach,  and  the  inevitable  penalties, 
of  ignorance  In  that  branch  of  knowledge 
which  ia  so  absolutely  requisite  for  le- 
gislators or  administrators  of  the  laws, 
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and  In  which  their  ancestors,  even  dur- 
ing what  are  usually  termed  the  dark 
ages,  laboured  for  instruction  ?  If  the 
aristocracy  are  indolent,  it  requires  no 
gift  of  prophecy  to  'foretell  that  the  ex- 
tinction of  their  order  is  not  distant 
The  people  have  been  taught  their  own 
strength,  and  are  thoroughly  masters 
of  the  lesson.  It  is  only  by  the  acqui- 
sition of  superior  intelligence,  and  by 
unremitted  devotion  to  the  furtherance 
(not  of  personal  objects,  but)  of  the  ge- 
neral interest  of  the  state,  that  the 
hitherto  privileged  classes  can  hope  to 
retain  their  pre-eminence ;  taking  them 
as  a  body,  (and  individuals,  of  course, 
are  out  of  the  question),  they  possess 
fair  advantages,  which,  if  wisely  used, 
may  yet  give  them  the  start  of  other 
competitors  in  the  race  for  honourable 
distinction ;  but  if  this  start  is  once  fore- 
gone, it  will  not  be  found  easily  reco- 
verable.   (See  p6ti,  p.  7,  n.  10). 

(4)  That,  in  many  things,  our  own 
law  is  not  only  grounded  upon  the  same 
reasons  as  those  assigned  in  the  civil 
law,  (which  might  well  have  been  the 
case,  even  if  the  imperial  code  had  never 
been  heard  of  in  this  country),  but  that 
we  have  directly  borrowed  many  rules 
from  the  civil  law,  was  the  unwilling 
declaration  of  Chief  Justice  Holt  (See 
Lmu  V.  Cotton,  12  Mod.  482.  See  also 
pott,  p.  35). 

Barrington  (in  his  Ot>servationson  the 
Statutes,  p. 55)  says,  "though  less  of 
the  Roman  law  hath  been  introduced 
into  that  of  England  than  in  any  other 
country  in  Europe,  yet  certain  parts  of 
it  have,  undoubtedly,  been  incorpo- 
rated." The  instances  adduced  by  Bar- 
rington, to  illustrate  his  observations, 
are  not  of  a  kind  to  make  Englishmen, 
regret  that  a  larger  admixture  of  im- 
perial law  has  not  been  admitted  into 
our  code :  (see  pott,  p.  67,  n.  8) :  the 
examples  cited   are — torture,   the  not 
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man,  or  at  least  no  scholar,  thinks  his  education  is  completed, 

till  he  has  attended  a  course  or  two  of  lectures,  both  upon  the 

institutes  of  Justinian  and  the  local  constitutions  of  his  native 

soil^  under  the  very  eminent  professors  that  abound  in  their 

several  universities.     And  in  the  northern  parts  of  our  own 

island,  where  also  the  municipal  laws  are  frequently  connected 

with  the  civil,  it  is  diflScult  to  meet  with  a  person  of  liberal 

education,  who  is  destitute  of  a  competent  knowledge  in  that 

science  which  is  to  be  the  guardian  of  his  natural  rights  and 

the  rule  of  his  civil  conduct. 

[  *5  3  *^Nor  have  the  imperial  laws  been  totally  neglected  even 

in  the  English  nation  (5)*     A  general  acquaintance  with  their 

decisions  has  ever  been  deservedly  considered  as  no  small 

accomplishment  of  a  gentleman;  and  a  fashion  has  prevailed, 

especially  of  late,  to  transport  the  growing  hopes  of  this  island 

to  foreign  universities,  in  Switzerland,  Germany,  and  Holland; 

which,  though  infinitely  inferior  to  our  own  in  every  other 

consideration,  have  been  looked  upon  as  better  nurseries  of 

the  civil,  or  (which  is  nearly  the  same)  of  their  own  municipal 

law.     In  the  mean  time  it  has  been  the  peculiar  lot  of  our 

admirable  system  of  laws  to  be  neglected,  and  even  unknown, 

by  all  but  one  practical  profession;  though  built  upon  the 

soundest  foundations,  and  approved  by  the  experience  of  ages* 

Far  be  it  from  me  to  derogate  from  the  study  of  the  civil 

^^■^•^•"^"-^    I        ^^-^^      ^— ^— ^— — ^—  ,»— — ^— ^-»^p— ■  I II         ^^^^— — ^i— ^-^— » 

permittitig  a  felon's  witnesses  to  be  eza-  felony.     The  preponderance  ot  votes ^ 

mined  upon  oath,  and  the  denying  him  as  well  as  of  argument,  was  so  ded- 

leave  to  make  his  defence  by  an  advo-  dedly  in  favour  of  the  bill  on  its  first 

cate.    The  two  first  of  these  borrowed  reading,  that  there  is  little  doubt  it 

practices  we  have  long  renounced ;  that  will  pass. 

last  named,  though  admitted  to  be  a         (5)  Locke,   after   recommending   a 

blot  upon  our  criminal  jurisdiction,  is  young  man  to  "  digest  TuUy's  Offices, 

still  retained.  Puflfendorf,  and  Grotius,  wherein  he  wilt 

As  to  the  use  which  English  law-  be  instructed  in  the  natural  rights  of 

yers  made  of  the  Roman  code  in  the  man,  and  the  originals  and  foundations 

early  periods  of  our  history,  the  reader  of  society,  and  the  duties  resulting  fix>m 

who  is  desirous  of  ptnrsuing  the  investi-  thence,"  adds,  that  "this  general  part 

gation,  win  find  the  sul^ect  very  learn-  of  civil  law  is  a  study  which  a  gentle- 

edly  discussed  in  Selden's  Dissert  ad  man  should  not  barely  touch  at,  but 

Fletam,  cc.  8  to  9,  both  inclusive.  constantly  dwell  upon,  and  never  have 

Since  the  preceding  part  of  this  note  done  with."    He  goes  on  to  say,  "  it 

was  printed,  a  bill  has  been  brought  would  be  strange  to  suppose  an  English 

into  the  House  of  Commons   by  the  genUeman  should  be  ignorant  of  the  law 

Attorney-General,  the  ol^ect  of  which  of  his  country.     This,   whatever  sta« 

Sa  to  allow  counsel  to  be  heard  in  de-  tion   he   is  in,   is  so  requisite,  that, 

fence   of  prisoners   indicted   of  any  finom  a  justice  of  peace  to  a  minister  of 
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law,  considered  (apart  from  any  binding  authority)  as  a  col* 
lection  of  written  reason.  No  man  is  more  thoroughly  per- 
suaded of  the  general  excellence  of  its  rules,  and  the  usual 
equity  of  its  decisions,  nor  is  better  convinced  of  its  use  as 
well  as  ornament  to  the  scholar,  the  divine,  the  statesman,  and 
even  the  common  lawyer.  But  we  must  not  carry  our  venera- 
tion so  &r  as  to  sacrifice  our  Alfred  and  Edward  to  the  manes 
of  Theodosius  and  Justinian:  we  must  not  prefer  the  edict  of 
the  praetor,  or  the  rescript  of  the  Roman  emperor,  to  our  own 
immemorial  customs,  or  the  sanctions  of  an  English  parlia- 
ment; unless  we  can  also  prefer  the  despotic  monarchy  of 
Rome  and  Byzantium,  for  whose  meridians  the  former  were 
calculated,  to  the  free  constitution  of  Britain,  which  the  latter 
are  adapted  to  perpetuate  (6). 

Without  detracting,  therefore,  from  the  real  merit  which 
abounds  in  the  imperial  law,  I  hope  I  may  have  leave  to 
assert,  that  if  an  Englishman  must  be  ignorant  of  either  the 
one  or  the  other,  he  had  better  be  a  stranger  to  the  Roman 
than  the  English  institutions.  For  I  think  it  an  undeniable 
position,  that  a  competent  knowledge  of  the  laws  of  that 
society  *  in  which  we  live,  is  the  proper  accomplishment  of  [^  *6  ] 
every  gentleman  and  scholar;  an  highly  useful,  I  had  almost 
said  essential,  part  of  liberal  and  polite  education.  And  in 
this  I  am  warranted  by  the  example  of  ancient  Rome;  where, 
as  Cicero  informs  us  (a),  the  very  boys  were  obliged  to  learn 
the  twelve  tables  by  heart,  as  a  carmen  necessarium  or  in- 
dispensable lesson,  to  imprint  on  their  tender  minds  an  early 
knowledge  of  the  laws  and  constitution  of  their  country. 

But,  as  the  long  and  universal  neglect  of  this  study  with  us 
in  England  seems  in  some  degree  to  call  in  question  the  truth 
of  this  evident  position,  it  shall  therefore  be  the  business  of 
this  introductory  discourse,  in  the  first  place,  to  demonstrate 
the  utility  of  some  general  acquaintance  with  the  municipal 
law  of  the  land,  by  pointing  out  its  particular  uses  in  all  con- 
siderable situations  of  life.  Some  conjectures  will  then  be 
offered  with  regard  to  the  causes  of  neglecting  this  useful 
study:  to  which  will  be  subjoined  a  few  reflections  on  the  pe- 
culiar propriety  of  reviving  it  in  our  own  universities. 

(a)  De  Legg.  2.  28. 

State,  I  know  no  place  be  can  well  flU    tion,  lections  186,  187). 
fnilMwt  it"      (See  Treatise  on  Educa-        (6)  See  poll,  p.  67,  n.  3. 
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And,  first,  to  demonstrate  the  utility  of  some  acquaintance 
with  the  laws  of  the  land,  let  us  only  reflect  a  moment  on  the 
singular  frame  and  polity  of  that  land  which  is  governed  by 
this  system  of  laws.  A  land,  perhaps  the  only  one  (7)  in 
the  universe,  in  which  political  or  civil  liberty  is  the  very  end 
and  scope  of  the  constitution  (ft).  This  liberty,  rightly  under- 
stood, consists  in  the  power  (8)  of  doing  whatever  the  laws 
permit  (c)  (9);    which  is  only  to  be  effected   by  a  general 

(6)  Montesq.  Esp.  L.  1.  11,  c  5.  libet,  nisi  quid  vi,  aut  jure  gtrohibetur. 

(c)  Faeultat  ^ut,  quod  cuique/acere     Inst  1.  8.  1. 


(7)  The  reader  will  of  course  recol- 
lect, that,  at  the  time  when  the  text  waa 
penned,  the  larger  part  of  that  immense 
r^on  which  now  forms  the  United 
States  of  America,  was  a  province  of 
Great  Britain,  and  was  undergoing  the 
almost  inevitable  fate  of  all  colonies — 
an  imperfect  participation  in  the  benefits 
secured  to  the  mother  country  by  her 
constitution.  Few,  if  any.  Englishmen 
regret  that  North  America  has  out- 
grown her  dependent  state;  and  al- 
though the  more  recent  republics  of 
South  America  have,  in  some  instances, 
shewn  themselves  to  be  not  ripe  for 
genuine  freedom;  and  have  probably  to 
undergo  a  long  course  of  national 
misery,  before  they  will  have  learned 
so  to  use  liberty  as  not  abusing  it ;  still, 
no  liberal  mind  can  think  it  would  have 
been  better  had  they  continued  in  sub- 
jugation to  the  bigoted  tyranny  under 
which  they  so  long  groaned.  The  tor- 
nado of  popular  violence,  however  de- 
structive while  it  lasts,  may,  eventually, 
purify  a  political  atmosphere ;  the  dead 
calm  of  despotism  must,  necessarily,  in- 
crease its  corrupt  and  corrupting  quali- 
ties. (See  pott,  note  to  p.  127).  Our 
author  seems  to  have  forgotten,  or  to 
have  underrated,  the  constitutional  ad- 
vantages of  the  Swiss  confederation. 

(8)  See  the  editor's  reasons  for  his 
disapprobation  of  this  definition  of 
liberty  in  the  note  to  p.  126. — Ce. 

(9)  The  attentive  reader  will  observe, 
that,  although  Blackstone  dtes,  by  way 
of  note,  the  definition  of  liberty  given  in 


Justinian's  Institute,  he  does  not  trans- 
late the  whole  of  it  in  his  text  A  part 
of  the  passage  quoted,  as  Mr.  Christian 
has  observed,  is  absurd.  Every  man, 
in  every  country,  is  at  liberty  to  do 
whatever  is  neither  prohibited  by  power 
nor  by  any  law.  Mr.  Christian,  how- 
ever, is  much  less  convincing  when  (in 
a  note  of  his  to  p.  125  of  this  volume) 
he  speaks  of  liberty  as  the  idoi  of  man- 
kind ;  thus  intimating  that  she  is  a  fals« 
divinity.  He  makes  the  insinuation 
more  distinct,  by  going  on  to  observe 
that  "  liberty,  in  all  times,  has  been  the 
clamour  of  men  of  profligate  lives  and 
desperate  fortunes ;"  in  support  of  which 
reproach  he  cites  the  often  quoted  paa- 
sage  of  Tacitus,^*'  felso  libertatis  voca- 
bulum  ostendi  ab  lis  qui,  privatim  dege- 
neres,  in  publicum  exidosi,  nihil  spei 
nisi  per  discordias  habeant" 

The  bias  of  Mr.  ChristiMi'*  mind, 
thus  evinced,  may  account  for  the 
anxiety  his  notes  frequently  express,  to 
distinguish  civil  from  political  liberty ; 
which  not  only  Blackstone,  but,  as  Mr. 
Christian  admits,  most  other  writers,  use 
as  convertible  terms.  Words,  no  doubt, 
are  arbitrary  signs,  and  if  the  words 
"  political  liberty  "  had  received  a  more 
enlarged  and  general,  and  the  Fords 
*'  civil  liberty  "  had  been  restrained,  by 
competent  authority,  to  a  more  limited 
and  specific,  acceptation,  there  might 
possibly  have  been  no  inconvenience  in 
such  a  distinction ;  though  it  is  not  easy 
to  conceive  how  any  one  can  securely 
ei^oy  civil  liberty,  otherwise  than  by 
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confomiity  of  all  orders  and  degrees  to  those  equitable  rules 
of  action  by  which  the  meanest  individual  is  protected  from 
the  insults  and  oppression  of  the  greatest.  As  therefore  every 
subject  is  interested  in  the  preservation  of  the  laws,  it  is  in- 
cumbent  upon  every  man  to  be  acquainted  with  those  at  least 
with  which  he  is  immediately  concerned;  lest  he  incur  the 
censure,  as  well  as  inconvenience,  of  living  in  society  without 
knowing  the  obligations  which  it  lays  him  under.  And  thus 
much  may  suffice  for  *  persons  of  inferior  condition,  who  have  [  *7  ] 
neither  time  nor  capacity  to  enlarge  their  views  beyond  that 
contracted  sphere  in  which  they  are  appointed  to  move.  But 
those,  on  whom  nature  and  fortune  have  bestowed  more  abili- 
ties and  greater  leisure,  cannot  be  so  easily  excused.  Thesd 
advantages  are  given  them,  not  for  the  benefit  of  themselves 
only,  but  also  of  the  public:  and  yet  they  cannot,  in  any  scene 
of  life,  discharge  properly  their  duty  either  to  the  public  of 
themselves,  without  some  degree  of  knowledge  in  the  laws* 
To  evince  this  the  more  clearly,  it  may  not  be  amiss  to  de- 
scend to  a  few  particulars. 

Let  us  therefore  begin  with  our  gentlemen  of  indispendenl  itsadutyto 


virtue  of  Uie  constitution  of  thftt  govern- 
ment under  which  he  lives.  The  word 
*<  political,"  to  be  sure,  is  of  Greek,  and 
the  word  *'  dyil "  is  of  Latin  derivation ; 
but  the  Greek  and  the  Latin  roots, 
alike,  lead  us  to  the  conception  of  civil 
goverunient. 

Mr.  Christian,  however,  though  he 
does  not  refer  to  Ifontesquieu  as  his 
authority  for  making  the  distinction, 
may,  perhaps,  have  been  led  by  that 
auUior  to  dissociate  the  ideas  of  civil 
and  o/politica]  liberty.  Montesquieu 
devotes  the  11th  book  of  L' Esprit  des 
Loix  lo  a  consideration  of  the  laws 
which  esublish  political  liberty  with  re- 
gard to  the  constitution ;  and  his  twelfth 
book  to  the  laws  that  form  political  li- 
berty as  relative  to  the  subject  In  the 
first  chapter  of  the  last-mentioned  book, 
be  says,  ''the  constitution  may  happen 
to  be  free,  and  the  lul^ect  not.  The 
subject  may  be  free,  and  not  the  consti- 
tution.*' But  mark  what  he  adds  in  the 
very  next  sentence  of  the  same  para- 


graph: "in  those  cases,  the  constitution 
will  be  free  by  right,  and  not  in  fact ; 
the  subject  will  be  free  in  fact,  and  not 
kff  right."  Few  Englishmen,  it  is  be- 
lieved, would  be  satisfied  with  any  sort 
of  liberty  short  of  that  which  is  held  both 
dejur§  and  dejmcto.  Can  a  condition 
of  actual,  but  precarious,  ezemp.tion 
from  tyranny,  which  is  enjoyed  only  by 
sufferance,  or  a  state  of  licence  and  im- 
munity, the  too  probable  excesses  of 
which  are  not  controlled  by  efiident 
law,  either  of  them  deserve  the  nam0 
of  genuine  liberty  ?  If  not,  and  if  the 
enjoyment  of  true  freedom  Is  secure 
only  when  it  is  guarded  by  constitu- 
tional laws,  which  can  neither  be  an- 
nulled nor  suspended  without  the  assent 
of  the  people,  declared  through  their 
hand  jLdi  representatives;  then,  as  it 
seems  to  the  present  writer,  it  would  be 
a  dangerous  verbal  refinement  to  affix 
diflbrent  meanings  to  the  terms  "dvil 
liberty"  and  <<poUUcal  liberty." 
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^ggyaqf         estates  and  fortune,  the  most  useful  as  well  as  considerable 

body  of  men  in  the  nation;  whom  even  to  suppose  ignorant  in 
this  branch  of  learning  is  treated  by  Mr.  Locke  (d)  as  a  strange 
absurdity*  It  is  their  landed  property^  ¥rith  its  long  and 
voluminous  train  of  descents  and  conveyances,  settlements, 
entails,  and  incumbrances,  that  forms  the  most  intricate  and 
most  extensive  object  of  legal  knowledge  (lO),  The  thorough 
comprehension  of  these,  in  all  their  minute  distinctions,  is  per- 
haps too  laborious  a  task  for  any  but  a  lawyer  by  profession: 
yet  still  the  understanding  of  a  few  leading  principles,  relating 
to  estates  and  conveyancing,  may  form  some  check  and  .guard 
upon  a  gentleman's  inferior  agents,  and  preserve  him  at  least 
from  very  gross  and  notorious  imposition. 

Again,  the  policy  of  all  laws  has  made  some  forms  neces* 
sary  in  the  wording  of  last  wills  and  testaments,  and  more  with 
regard  to  their  attestation  (11).  An  ignorance  in  these  must 
always  be  of  dangerous  consequence,  to  such  as  by  choice  or 
necessity  compile  their  own  testaments  without  any  technical 
assistance.  Those  who  have  attended  the  courts  of  justice  are 
the  best  witnesses  of  the  confusion  and  distresses  that  are  here- 
by  occasioned  in  feimilies;  and  of  the  difficulties  that  arise  in 
discerning  the  true  meaning  of  the  testator,  or  sometimes  in 
discovering  any  meaning  at  all :  so  that  in  the  end  his  estate 
[|  *8  ]  *  naay  often  be  vested  quite  contrary  to  these  his  enigmatical 
intentions,  because  perhaps  he  has  omitted  one  or  two  formal 
words,  which  are  necessary  to  ascertain  the  sense  with  indis- 
putable legal  precision,  or  has  executed  his  will  in  the  pre- 
sence of  fewer  witnesses  than  the  law  requires. 

But  to  proceed  horn  private  concerns  to  those  of  a  more 
public  consideration.  All  gentlemen  of  fortune  are,  in  con- 
sequence of  their  property,  liable  to  be  called  upon  to  esta- 
blish the  rights,  to  estimate  the  injuries,  to  weigh  the  accusa- 
tions, and  sometimes  to  dispose  of  the  lives  of  their  fellow- 
subjects,  by  serving  upon  juries.  In  this  situation  they  have 
frequently  a  right  to  decide,  and  that  upon  their  oaths,  ques- 
tions of  nice  importance,  in  the  solution  of  which  some  legal 

{d)  Education,  lec  187. 

(10)  The  rabtlecies  of  this  branch  of    n.  42. 
the  law  haTe,  In  a  coniiderablt  degreot         (11)  See  pott^  Vol.  2,  pp.  376,  8S2» 
been  done  away  with :  lea  poi/,  p.  86,     with  the  notes  thereto. 
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skill  IS  requisite;  especially  where  the  law  and  the  &ct,  as  it 
often  happens,  are  intimately  blended  together.  And  the. 
general  incapacity,  even  of  our  best  juries,  to  do  this  with  any 
tolerable  propriety,  has  greatly  debased  their  authority;  and 
has  unavoidably  thrown  more  power  into  the  hands  of  the 
judges,  to  direct,  control,  and  even  reverse  their  verdicts, 
than  perhaps  the  constitution  intended  (12). 

But  it  is  not  as  a  juror  only  that  the  English  gentleman  is 
called  upon  to  determine  questions  of  right,  and  distribute 
justice  to  his  fellow-subjects:  it  is  principally  with  this  order 
of  men  that  the  commission  of  the  peace  is  filled.  And  here 
a  very  ample  field  is  opened  for  a  gentleman  to  exert  his 
talents,  by  maintaining  good  order  in  his  neighbourhood;  by 
punishing  the  dissolute  and  idle;  by  protecting  the  peaceable 
and  industrious;  and,  above  all,  by  healing  petty  difierences 
and  preventing  vexatious  prosecutions.  But,  in  order  to  attain 
these  desirable  ends,  it  is  necessary  that  the  magistrate  should 
understand  his  business;  and  have  not  only  the  will,  but  the 
power  also,  (under  which  must  be  included  the  knowledge), 
of  administering  legal  and  effectual  justice.  Else,  when  he 
has  mistaken  his  authority,  through  passion,  through  igno^ 
ranee,  or  absurdity,  he  will  be  the  object  of  ^contempt  from       C  *d  D 

(12)  A  late  annotator,  in  a  note  upon  Jury,  in  any  case,  to  find  both  the  fiicti 

this  paangef  says,  "  the  true  meaning  and  the  law  against  a  prisoner,  and  yet 

of  the  verdict  'guilty'  is,  Met  the  of-  to  pronounce  him  not  gmltjf,  because 

fender  be  fined.' "     And  he  adds,  **  a  the  law  had  declared  that  the  offence 

strange  perrersion  of  terms  has  made  should  be  visited  with  personal,  and  not 

the  woid  gfdiip  refer  to  the  commission  with  pecuniary  penalties.    (See  pott,  p. 

of  crime,  as  made  up  of  the  fiicU,  in-  91,  n.      ). 

stead  of  to  the  punishment,  not  the         The  present  writer  will  hereafter,  at 

crime."  a  more  suitable  place  for  such  discus- 

If  the  supposed  original  meaning  of  sion,  endeavour  to  support  the  views  of 

the  word  gmiiy  were  proved,  still,  what  those  who  think  that  the  punishment 


is  assmned  to  be  a  perversion  of  the  of  death  should,  at  all  events,  be  in- 

term  has,  at  any  rate,  long  ceased  to  be  flicted  lor  the  crime  of  murder,  only, 

"  strange."     The  general,  the  almost  even  if  that  ought  to  be  a  case  of  ez- 

univcrsal,  idea  conveyed,  now,  by  the  ception ;  (see  po$t,  p.  57,  n.      ) ;  but  it 

word  "guilt,"  is  the  commission  of  some  would  be  childish  to  hold  that  all  other 

fiiet,  constituting  moral,  or  legal,  crime,  offences  might  be  effectually  restrained 

In  some  cases,  a  jury  has  to  find  the  by  the  terrors  of  fines  alone  ;~a  system 

flKts,  only;   in  other  cases,  it  is  the  which  would  hold  out  virtual  impunity 

province  of  Juries,  or  at  least  it  is  com-  to  the  very  rich,  and  absolute  impunity 

pclent  to  them,  to  determine  the  law,  to  the  very  poor.    (9ee  VoL  8,  p.  220, 

as  weD  as  the  feet :  but,  it  would  be  a  n.). 
firange  perversion  of  the  powers  of  any 
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his  inferiors,  and  of  censure  from  those  to  whom  he  is  account- 
able for  his  conduct. 

Yet  &rther;  most  gentlemen  of  considerable  property,  at 
some  period  or  other  in  their  lives,  are  ambitious  of  represent- 
ing their  country  in  parliament:  and  those,  who  are  ambitious 
of  receiving  so  high  a  trust,  would  also  do  well  to  remember 
its  nature  and  importance.  They  are  not  thus  honourably 
distinguished  from  the  rest  of  their  fellow-subjects,  merely 
that  they  may  privilege  their  persons,  their  estates,  or  their 
domestics  (13);  that  they  may  list  under  party  banners;  may 
grant  or  withhold  supplies;  may  vote  with  or  against  a  popu- 
lar or  unpopular  administration;  but  upon  considerations  far 
more  interesting  and  important.  They  are  the  guardians  of 
the  English  constitution;  the  makers,  repealers,  and  interpre- 
ters of  the  English  laws;  delegated  to  watch,  to  check,  and  to 
avert  every  dangerous  innovation,  to  propose,  to  adopt,  and  to 
cherish  any  solid  and  well-weighed  improvement :  bound  by 
every  tie  of  nature,  of  honour,  and  of  religion,  to  transmit  that 
constitution  and  those  laws  to  their  posterity,  amended  if  pos- 
sible, at  least  without  any  derogation.  And  how  unbecoming 
must  it  appear  in  a  member  of  the  legislature  to  vote  for  a  new 
law,  who  is  utterly  ignorant  of  the  old  f  what  kind  of  interpre- 
tation can  he  be  enabled  to  give,  who  is  a  stranger  to  the  text 
'   upon  which  he  comments  (14)! 


(IS)  By  10  Geo.  8»  c.  50,  the  pri-  that  mmny  times  have  need  of  their 

▼ilege  of  parliament  in  nowise  attaches  help;  and  also  that  they  he  oft  called 

to  domestics.  to  be  of  the  king's  council,  and  to  the 

(14)  Near  the  close  of  chap.  46,  dia>  general  councils  of  the  realm.  ...And 

logue  2,  of  the  Doctor  and  Student,  is  therefore  if  the  noblemen  of  this  realm 

the  following  passage,  of  which,  though  would  see  their  children  brought  up  in 

the  language  is  antiquated,  the  plain  such  manner,  that  they  should  have 

good  sense  is  as  fresh  as  ever,  and  its  learning  and  knowledge  more  than  they 

substance  as  applicable  to  the  present  have  commonly  used  to  have  in  time 

day,  as  to  that  in  which  it  was  written.  past,  specially  of  the  grounds  and  prin- 

"  As  for  knights  and  other  nobles  of  ciples  of  the  law  of  the  realm,  wherein 
the  realm,  meseemeth  that  they  should  they  be  inherit,  (though  they  had  not 
be  bound  to  take  knowledge  of  the  law.  the  high  cunning  of  the  whole  body  of 
. . .  For  though  they  be  bound  to  acts  of  the  law,  . . .)  I  suppose  it  would  be  a 
chivalry  for  defence  of  the  realm,  yet  great  help  hereafter  tb  the  ministration 
they  be  bound  also  to  acts  of  justice,  and  of  justice,  a  great  surety  for  the  prince," 
that  (it  seemeth)  more  than  others  be,  (and  for  themselves  also,  it  might  havf 
by  reason  of  their  great  possessions  and  been  added,)  **  and  a  right  great  glad- 
authority,  and  for  the  well-ordering  of  ness  to  all  the  people.  For  certain  it 
the  tenants,  servants  and  neighbours,  is,  the  more  part  of  the  people  vould 
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Indeed,  it  is  perfectly  amazing  that  there  should  be  no  other 
state  of  life,  no  other  occupation,  art  or  science,  in  which  some 
method  of  instruction  is  not  looked  upon  as  requisite,  except 
only  the  science  of  legislation,  the  noblest  and  most  difficult 
of  any.  Apprenticeships  are  held  necessary  to  almost  every 
art,  commercial  or  mechanical:  a  long  course  of  reading 
and  study  must  form  the  divine,  the  physician,  and  the  prac^ 
tical  professor  of  the  laws :  but  every  man  of  superior  fortune 
thinks  himself  bom  (15)  a  legislator.  Yet  TuUy  was  of  a  differ- 
ent opinion:  ^^it  is  *  necessary/'  says  he  (e),  '^  for  a  senator  [  *10  ] 
to  be  thoroughly  acquainted  with  the  constitution;  and  this,  he 
declares,  is  a  knowledge  of  the  most  extensive  nature;  a  mat* 
terof  science,  of  diligence,  of  reflection;  without  which  no 
senator  can  possibly  be  fit  for  his  office." 

The  mischiefs  that  have  arisen  to  the  public  from  incon« 
siderate  (16)  alterations  in  our  laws,  are  too  obvious  to  be 

(e)  De  Legg.  3.   18.     Btt    tenatori     diUgentut,  memoruB  eti ;  tine  quo  pa* 
ngeettoHum  notte  rempubtteam;  idqtu     raiua  etu  tenatormtUo  pacto  pote$U 
kir  paUt: — grmii  koe  omn$  tdeniUt, 


moK  gladly  bear  Uiat  their  rulers  and  ceive  how,  if  a  theory  be  sound,  a  prac- 

govemors  intended  to  order  them  with  tice  at  yariance  therewith  can  be  right 

wisdom  and  justice,  than  with  power  (Seep.  11,  note  18). 
and  great  retinue^"  (16)  Inemuiderait  alterations,  alone, 

The  "power  and  great  retinues"  of  are  oljjected  to  by  Blackstone:  he  had 
our  nobility  are  no  longer  of  paramount  too  sound  a  mind  to  fkncy  that  legis- 
importance ;  it  is  for  them  to  consider,  lation  ever  had  reached,  or  ever  will 
whether  they  will  be  acting  wisely  if  reach,  absolute,  unimprovable  perfec- 
they  grasp  at  the  mere  shadow  of  that  tion ;  or  that  any  human  code  ever  was, 
whereof  the  substance  is  removed  be-  or  ever  can  be  framed,  which  must  not, 
yond  their  reach.  They  still  have  weight  necessarily,  require  modifications,  from 
in  "  ordering"  the  people,  which,  if  time  to  time,  to  adapt  it  to  altered  cir- 
employed  with  "  wisdom  and  justice,"  cumstances.  Provisions,  the  most  ad- 
may  be  not  less  beneficial  to  the  coun-  mirably  fitted  for  one  state  of  society, 
try,  than  It  will  assuredly  be  honorable  may  be  utterly  unsuited  to  a  more  ad- 
to  themselves.     (See  p.  4,  n.  8).  vanced  state.  The  Jewish  and  the  Chris- 

(16)  If  this  sarcasm  was  just,  at  the  tian  dispensations  were  both  imparted 

time  when  our  author  wrote,  we  have  by  the  same  Omniscience ;   yet,   how 

the  consolation  to  know,  that,  at  present,  widely  do  they  vary  in  many  points, 
it  cannot  apply,  very  extensively,  to  an         Professor  Sullivan,  in  his  first  Lec- 

anured  prospect  of  sitting  in  the  House  ture  on  the  Laws  of  England,  observes, 

of  Commons.     That  the  privilege  of  that,  "in  societies  so  small  that  their 

voting  in  the  upper  House  of  Parliament  members  are,  in  general,  contented  with 

should,  still,  be  matter  of  inheritance,  little  more  than  the  bare  necessaries  of 

is,  at  all  events,  a  theoretical,  perhaps,  nature,  a  few  rules  will  be  sufficient 

a  practical,  blemish  in  our  system  of  le-  But  when  arts  are  not  only  introduced, 

gnlatnrc :  it  is  difficult,  indeed,  to  con-  but  become  common  among  any  people ; 
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called  in  question;  and  bow  far  they  have  been  owing  to  the 
defective  education  of  our  senators,  is  a  point  well  worthy  the 
public  attention*  The  common  law  of  England  has  fared  like 
other  venerable  edifices  of  antiquity,  which  rash  and  unex- 
perienced  workmen  have  ventured  to  new-dress  and  refine, 
with  all  the  rage  of  modem  improvement  Hence  frequently 
its  synmietry  has  been  destroyed,  its  proportions  distorted, 
and  its  majestic  simplicity  exchanged  for  specious  embellish- 
ments and  fimtastic  novelties.  For,  to  say  the  truth,  almost 
all  the  perplexed  questions,  almost  all  the  niceties,  intricacies, 
and  delays,  (which  have  sometimes  disgraced  the  English,  as 
well  as  other  courts  of  justice),  owe  their  original  not  to  the 
conunon  law  itseli^  but  to  innovations  that  have  been  made  in 
it  by  acts  of  parliament,  <*  overladen  (as  Sir  Edward  Coke 
expresses  it)  {f)  with  provisoes  and  additions,  and  many  times 
on  a  sudden  penned  or  corrected  by  men  of  none  or  very  little 
judgment  in  law."  This  great  and  well-experienced  judge 
declares,  that  in  all  his  time  he  never  knew  two  questions  made 
upon  rights  merely  depending  upon  the  common  law;  and 
warmly  laments  the  confusion  introduced  by  ill-judging  and 
unlearned  legislators.  "  But  if,**  be  subjoins,  "  acts  of  parlia- 
ment were,  after  the  old  fashion,  penned  by  such  only  as 
perfectly  knew  what  the  common  law  was  before  the  making 

(/)  2  Rep.  prcfi 

when  the  industry  of  Mmie,  and  the  neg-  day  open  a  prospect  of  more  various  ac* 

ligence  of  others,  have  produced  a  re-  quisitions,  and  insensibly  introduce  a 

markable  inequality  in  the  goods  of  for-  general  change  of  manners  in  the  peo- 

tune ;  when  weflth  hath  brought  forth  pie ;  and,  above  all,  as  the  wits  of  men, 

her  offspring,  insolence  and  oppression;  checked  in  their  darling  pursuits,  will 

and  when  envy  and  avarice  inflame  the  ever  be  at  work  to  discover  methods  of 

breasto  of  the  indigent ;  it  will  be  abso-  eluding  those  laws  which  they  dare  not 

lutely  necessary  to  lay  a  continual  re-  openly  infringe ;   there  must  ensue  a 

straint  on  such  violent  passions,  ready  constant  alteration  and  variation  of  the 

at  every  insUnt  to  destroy  the  peace  of  rules  already  in  being,  and  a  continual 

society ;  and,  for  that  purpose,  to  form  addition  of  new  ones,  to  answer  new  and 

a  great  number  of  regulations,  to  curb  unforeseen  contingencies."     (See  pott, 

those  who  have  created  to  themselves  YoL  8,  p.  827,  to  the  like  effect), 
imaginary  wants,  and  who  no  longer         A  love  of  needless  change,  for  the 

regulate  their  conduct  by  the  plain  die-  mere  sake  of  changing,  is  always  silly, 

tates  of  simple  nature.    And  as  the  con-  and  may  be  wicked;  but  an  indiscri- 

dition  of  such  a  nation  must  be  perpe-  minating  opposition  to  all  innovation,  is 

tually  changing;  as  new  arts  and grati-  neither  more  wise,  nor,  in  the  gene- 

fications  will  be  continually  invented ;  rality  of  instances,  more  honest 
as  the  increase  of  commerce  will  every 
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of  any  act  of  parliament  concerning  that  matter,  as  also  hoW 
£ir  forth  former  statutes  had  provided  remedy  for  former  mis- 
chief, and  defects  discovered  by  experience;  then  should  very 
few  questions  in  law  arise,  *and  the  learned  should  not  so  often 
and  so  much  perplex  their  heads  to  make  atonement  and 
peace,  by  construction  of  law,  between  insensible  and  disagree* 
ing  words,  sentences,  and  provisoes,  as  they  now  do."  And  if 
this  inconvenience  was  so  heavily  felt  in  the  reign  of  Queen 
Elizabeth,  you  may  judge  how  the  evil  is  increased  in  later 
times,  when  the  statute  book  is  swelled  to  ten  times  a  laif^er 
bulk  (17),  unless  it  should  be  found  that  the  penners  of  our 
modem  statutes  have  proportionably  better  informed  them- 
selves in  the  knowledge  of  the  common  law. 

What  is  said  of  our  gentlemen  in  general,  and  the  propriety  Sff^aJ^ 
of  their  application  to  the  study  of  the  laws  of  their  country,  <<tb«iMiwiitsr. 
will  hold  equally  strong  or  still  stronger  with  regard  to  the 
nobility  of  this  realm,  except  only  in  the  article  of  serving 
upon  juries.  But,  instead  of  this,  they  have  several  peculiar 
provinces  of  far  greater  consequence  and  concern;  being  not 
only  by  birth  hereditary  counsellors  of  the  crown,  and  judges 
upon  their  honour  of  the  lives  of  their  brother-peers,  but  also 
arbiters  of  the  property  of  all  their  fellow-subjects,  and  that  in 
the  last  resort.  In  this  their,  judicial  capacity  they  are  bound 
to  decide  the  nicest  and  most  critical  points  of  the  law:  to 
examine  and  correct  such  errors  as  have  escaped  the  most 
experienced  sages  of  the  profession,  the  lord-keeper,  and  the 
judges  of  the  courts  at  Westminster  (18).     Their  sentence  is 


(17)  Blackstone  prepared  his  Com- 
ineiitarict  towarda  the  doM  of  Uie  reign 
•f  Geo.  2.  The  statntet  paaaed  in  Uie 
feign  of  Oca  8  form  thrice  as  un- 
wieldy a  bulk  as  the  published  enact- 
ments of  all  our  preceding  sovereigns, 
from  the  date  of  Bfagna  Charta. 

(18)  That  the  whole  body  of  nobility 
should  attain  the  very  high  qualifica- 
tions necessary  tor  the  perfect  ftdfil- 
ment  oi  such  duties  as  those  described 
in  the  text,  it  would  be  unreasonable  to 
expect  An  approximation  even  to  such 
skill  can  only  be  the  reward  of  long  and 
severe  study ;  but,  if  the  peers,  gene- 
nilyi  hav*  hitherto  shrunk  from  such 


preparatory  labours,  they  haye  at  least 
had  the  modesty  to  disavow,  practi- 
cally, all  pretension  to  be  considered 
heaven-bom  Judges,  in  civil  causes. 
The  attendance  of  a  bishop  and  a  lay 
peer  upon  the  Lord  Chancellor,  when 
he  sits  to  hear  appeals,  is  a  mere  form : 
the  advice  of  the  Chancellor  is  Invari- 
ably followed. 

A  late  annotator  hai  told  his  readers, 
that,  <Mn  the  House  of  Peers,  the  law 
may  be  made  to  yield  to  expediency ; " 
but  this  was  too  hastily  written.  The 
peers  neither  consUtutionally  have,  nor 
do  they  pretend  to,  any  such  dispensing 
power;  as  a  judicial  body,  they  have 
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final,  decisive^  irreTocieible;  no  appeal,  no  correction,  not  even 
a  review  can  be  had :  and  to  their  determination,  whatever  it 
be,  the  inferior  courts  of  justice  must  conform;  otherwise  the 
rule  of  property  would  no  longer  be  uniform  and  steady. 

Should  a  judge  in  the  most  subordinate  jurisdiction  be  de- 
ficient in  the  knowledge  of  the  law,  it  would  reflect  infinite 
contempt  upon  himself,  and  disgrace  upon  those  who  employ 
him.  And  yet  the  consequence  of  his  ignorance  is  compara- 
tively very  trifling  and  small:  his  judgment  may  be  examined, 
and  his  errors  rectified,  by  other  courts.  But  how  much  more 
serious  and  affecting  is  the  case  of  a  superior  judge,  *if  with- 
out any  skill  in  the  laws  he  will  boldly  venture  to  decide  a 
question  upon  which  the  welfare  and  subsistence  of  whole 
families  may  depend !  where  the  chance  of  his  judging  right 
or  wrong  is  barely  equal;  and  where,  if  he  chances  to  judge 
wrong,  he  does  an  injury  of  the  most  alarming  nature,  an  in- 
jmy  without  possibility  of  redress. 

Yet,  vast  as  this  trust  is,  it  can  no  where  be  so  properly 
reposed  as  in  the  noble  hands  where  our  excellent  constitution 
has  placed  it  (19):  and  therefore  placed  it,  because,  from  the 
independence  of  their  fortune  and  the  dignity  of  their  station, 
they  are  presumed  to  employ  that  leisure  which  is  the  conse- 
quence of  both  in  attaining  a  mone  extensive  knowledge  of  the 
laws  than  persons  of  inferior  rank:  and  because  the  founders 
of  our  polity  relied  upon  that  delicacy  of  sentiment,  so  pecu- 
liar to  noble  birth;  which,  as  on  the  one  hand  it  will  prevent 
either  interest  or  afiection  from  interfering  in  questions  of 
right,  so  on  the  other  it  will  bind  a  peer  in  honour,  an  obligation 
which  the  law  esteems  equal  to  another's  oath,  to  be  master 
of  those  points  upon  which  it  is  his  birthright  to  decide. 

The  Roman  pandects  will  furnish  us  with  a  piece  of  history 
not  unapplicable  to  our  present  purpose.  Servius  Sulpicius, 
a  gentleman  of  the  patrician  order,  and  a  celebrated  orator. 


only  to  administer  the  actual  law,  ac- 
cording to  its  true  meaning,  faithfully 
interpreted.  To  make  existing  law, 
distinctly  expressed,  yield  to  their  sense 
of  expediency,  would  be  assuming  to 
themselves  the  right  of  virtual  legisla- 
tion, independently  both  of  the  Crown, 
and  the  Commons'  House  of  Parliament. 
(See  po9i,  p.  69,  n.  6). 


(19)  The  practice,  though  not  the 
theory,  of  our  constitution,  reposes  this 
trust,  virtually,  in  the  Lord  Chancellor. 
(See  the  last  note). 

There  is  reason  to  expect,  that,  during 
the  present  session  (1836)  a  bill  will  be 
brought  into  the  House  of  Lords  for  the 
establishment  of  a  very  different  tribunal 
of  ultimate  appeal :  the  existing  one  is  by 
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had  occasion  to  take  the  opinion  of  Quintus  Mutitis  Scaetohl, 
the  then  oracle  of  the  Roman  law;  but,  for  want  of  some 
knowledge  in  that  sciencoi  could  not  so  much  as  understand 
even  the  technical  terms,  which  his  friend  was  obliged  to 
make  use  of.  Upon  which  Mutius  Scaeyola  could  not  forbear 
to  bpbraid  him  with  this  memorable  reproof  (^),  **  ihat  it  was 
a  shame  for  a  patrician,  a  nobleman,  and  an  orator  of  causes, 
to  be  ignorant  of  that  law  in  which  he  was  so  peculiarly  con- 
cern^." This  reproach  made  so  deep  ah  impression  on 
Sulpicius,  that  he  immediately  applied  himself  to  the  study  of 
the  law,  wherein  he  arrived  to  that  *proficiency,  that  he  left  [  *13  ] 
behind  him  about  an  hundred  and  fourscore  volumes  of  his 
own  compiling  upon  the  subject;  and  became,  in  the  opinion 
of  Cicero  (A),  a  much  more  complete  lawyer  than  even  Mutius 
Scaevola  himself. 

I  would  not  be  thought  to  recommend  to  our  English  nobi- 
lity and  gentry  to  become  as  great  lawyers  as  Sulpicius; 
though  he,  together  with  this  character,  sustained  likewise 
that  of  an  excellent  orator,  a  firm  patriot,  and  a  wise  indefa- 
tigable senator:  but  the  inference  which  arises  from  the  story 
is  this,  that  ignorance  of  the  laws  of  the  land  hath  ever  been 
esteemed  dishonourable  in  those  who  are  entrusted  by  their 
country  to  maintain,  to  administer,  and  to  amend  them. 

But  surely  there  is  little  occasion  to  enforce  this  argument 
any  farther  to  persons  of  rank  and  distinction,  if  we  of  this 
place  may  be  allowed  to  form  a  general  judgment  from  those 
who  are  under  our  inspection:  happy,  that  while  we  lay  down 
the  rule,  we  can  also  produce  the  example.  You  will  there- 
fore permit  your  professor  to  indulge  both  a  public  and  pri- 
vate satisfaction,  by  bearing  this  open  testimony,  that,  in  the 
in&ncy  of  these  studies  among  us  they  were  favoured  with 
the  most  diligent  attendance,  and  pursued  with  the  most  un- 
wearied application,  by  those  of  the  noblest  birth  and  most 

(^)  FC  1.  2.  2.  I  43.     Turpe  esse     in  qtto  versareiur  ignorare  (20). 
pairieioy  et  noUUf  ei  emuas  oraiUi,  jus         (h)  Brut  41. 


DO  mesiu  ntisfactory;   and  though  it  H"  are  not  quite  applicable  to  a  British 

b  easier  to  point  out  the  defects  of  the  peer,  who  always  ought  to  act  as  an  im- 

present  sjrstem  than  to  devise  a  perfect  partial  judge,  and  never  as  an  advocate 

remedy,  to  which  no  objections  could  engaged  to  plead  a  cause,  the  rest  of 

be  made;  the  attempt  is  not,  on  that  the  quotation  ismost  appropriate^   (See 

icoount,  to  be  relinquished  in  despair.  p.  4,  n.  8,  and  p.  9,  n.  14). 
(20)  Though  the  words  "  causas  orttn- 
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ample  patrimony,  some  of  whom  are  still  the  ornaments  of 
this  seat  of  learning,  and  others,  at  a  greater  distance,  con- 
tinue doing  honour  to  its  institutions,  by  comparing  our  poli- 
ty and  laws  with  those  of  other  kingdoms  abroad,  or  exerting 
their  senatorial  abilities  in  the  councils  of  the  nationathome. 

Nor  will  some  degree  of  legal  knowledge  be  found  in  the 
least  superfluous  to  persons  of  inferior  rank,  especially  those 

ctaqn^*^  ^^^^     ^^  ^^®  learned  professions.     The  clergy  in  particular,  besides 

the  common  obligations  they  are  under  in  proportion  to  their 
r  *14  1  '^'^^  ^^^  fortune,  have  also  abundant  reason,  considered 
*  merely  as  clergymen,  to  be  acquainted  with  many  branches 
of  the  law,  which  are  almost  peculiar  and  appropriated  to 
themselves  alone.  Such  are  the  laws  relating  to  advowsons, 
institutions,  and  inductions;  to  simony,  and  simoniacal  con- 
tracts; to  uniformity,  residence,  and  pluralities ;  to  tithes  and 
other  ecclesiastical  dues  (21),  to  marriages,  (more  especially 
of  late),  and  to  a  variety  of  other  subjects,  which  are  con- 
signed to  the  care  of  their  order  by  the  provisions  of  particular 
statutes.  To  understand  these  aright,  to  discern  what  is 
warranted  or  enjoined,  and  what  is  forbidden  by  law,  demands 
a  sort  of  legal  apprehension,  which  is  no  otherwise  to  be  ac- 
quired than  by  use  and  a  familiar  acquaintance  with  legal 
writers. 

TophnidHM.  YoT  the  gentlemen  of  the  faculty  of  physic,  I  must  frankly 

own  that  I  see  no  special  reason  why  they  in  particular  should 
apply  themselves  to  the  study  of  the  law  (22),  unless  in  com- 


(21)  It  leemt  probable  that  the  know-  titles  of  the  law :  forensic  medicine,  or 
ledge  of  these  subjects,  requisite  for  the  the  application  of  medical  science  to 
clergy,  will  be  reduced  within  narrower  certain  branches  of  jurisprudence,  is 
limits.  now  recognised  as  an  interesting  and 

(22)  The  evidence  of  medical  men  important  study,  and  has  been  pursued^ 
has,  firequently  and  properly,  a  very  with  success,  by  more  than  one  eminent 
great  influence  upon  the  decisions  both  practitioner  of  phyric.  The  execution 
of  courts  of  common  law  and  of  our  ec-  of  the  statute  of  2  ft  8  OuL  4,  e,  107» 
clesiastical  courts ;  and  is  most  essential  for  regulating  the  care  and  treatment  of 
in  assisting  the  judgment  of  the  Lord  insane  persons,  is  intrusted  (sulgect  to 
Chancellor,  when  exercising  his  spe-  the  superintendence  of  the  Lord  Chan- 
dally  delegated  jurisdiction  in  matters  cellor,  and,  in  certain  cases,  of  His  Ma- 
of  lunacy.  It  cannot  be  esteemed  of  jesty's  principal  Secretary  of  State  for 
slight  importance,  therefore,  that  phy-  the  Home  Department)  to  commis- 
sidans  should  have  a  knowledge  of  le-  sioners,  of  whom  two-thirds,  at  least, 
gal  doctrines  as  to  those  subjects  which,  must  be  physicians.  And  two  out  of 
coUectiTely,  have  obtained,  as  they  well  the  three  risitors,  appointed  by  the  Lord 
deserved,  a  separate  head  amongst  the  Chancellor,  under  the  statute  of  3  ft  4 


OF  THE  LAW.  14 

mon  with  other  gentlemen,  and  to  complete  the  character  of 
general  and  extensive  knowledge;  a  character  which  their 
profession,  beyond  others,  has  remarkably  deserved.  They 
will  give  me  leave  however  to  suggest,  and  that  not  ludi- 
crously, that  it  might  frequently  be  of  use  to  families  upon 
sudden  emergencies,  if  the  physician  were  acquainted  with 
the  doctrine  of  last  wills  and  testaments,  at  least  so  far  as 
relates  to  the  formal  part  of  their  execution. 

But  those  gentlemen  who  intend  to  profess  the  civil  and  indispenaabieto 
ecclesiastical  laws  in  the  spiritual  and  maritime  courts  of  this  ciwi^^e«:i»iai 
kingdom,  are  of  all  men  (next  to  common  lawyers)  the  most 
indispensably  obliged  to  apply  themselves  seriously  to  the 
study  of  our  municipal  laws.  For  the  civil  imd  canon  laws, 
considered  with  respect  to  any  intrinsic  obligation,  have  no 
force  or  authority  in  this  kingdom;  they  are  no  more  binding 
in  England  than  our  laws  are  binding  at  Rome.     But,  as  far  i 

as  these  foreign  laws,  on  account  of  some  peculiar  propriety, 
have  in  some  particular  cases,  and  in  some  particular  courts, 
been  introduced  and  allowed  by  our  laws,  so  far  they  oblige, 
and  no  farther ;  their  authority  being  wholly  founded  upon 
that  permission  and  adoption.  In  which  we  are  not  singular 
in  our  *  notions:  for  even  in  Holland,  where  the  imperial  law  {[  *15  ] 
is  much  cultivated,  and  its  decisions  pretty  generally  followed, 
we  are  informed  by  Van  Leeuwen  (t),  that  "  it  receives  its 
force  from  custom  and  the  consent  of  the  people,  either  tacitly 
or  expressly  given;  for  otherwise,  he  adds,  we  should  no  more 
be  bound  by  this  law,  than  by  that  of  the  Almains,  the  Franks, 
the  Saxons,  the  Goths,  the  Vandals,  and  other  of  the  antient 
nations."  Wherefore,  in  all  points  in  which  the  different  sys* 
tems  depart  from  each  other,  the  law  of  the  land  takes  place 
of  the  law  of  Rome,  whether  ancient  or  modern,  imperial  or 
pontifical.  And,  in  those  of  our  English  courts  wherein  a 
reception  has  been  allowed  to  the  civil  and  canon  laws,  if 
either  they  exceed  the  bounds  of  that  reception,  by  extending 
themselves  to  other  matters  than  are  permitted  to  them;  or  if 
such  courts  proceed  according  tp  the  decisions  of  those  laws, 
in  cases  wherein  it  is  controlled  by  the  law  of  the  land,  the 

(f )  Dedicatio  Corporis  Juris  Civilis.     Edi^  1663. 

GnL  4,  c  96t  to  superintend,  and  report    sound  mind,  must  likewise  be  medical 
upon,  tha  treatment  of  persons  of  un-    men, 

VOL,  I.  C 
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common  law  in  either  instance  both  may,  and  frequently  does, 
prohibit  and  annul  their  proceedings  (A)  (23) :  and  it  will  not  be 
a  sufficient  excuse  for  them  to  tell  the  king's  courts  at  Westmin- 
ster, that  their  practice  is  warranted  by  the  laws  of  Justinian 
or  Gregory,  or  is  conformable  to  the  decrees  of  the  Rota  or 
imperial  chamber.    For  which  reason  it  becomes  highly  neces- 
sary for  every  civilian  and  canonist*  that  would  act  with  safety 
as  a  judge,  or  with  prudence  and  reputation  as  an  advocate^ 
to  know  in  what  cases  and  how  far  the  English  laws  have  given 
sanction  to  the  Roman;  in   what  points  the  latter   are  re- 
jected; and  where  they  are  both  so  intermixed  and  blended 
together  as  to  form  certain  supplemental  parts  of  the  common 
law  of  England,  distinguished  by  the  titles  of  the  king's  mari- 
time, the  king's  military,  and  the  king's  ecclesiastical  law:  the 
propriety  of  which  inquiry  the  university  of  Oxford  has  for 
more  than  a  century  so  thoroughly  seen,  that  in  her  sta- 
tutes (I)  she  appoints,  that  one  of  the  three  questions  to  be 
annually  discussed  at  the  act  by  the  jurist-inceptors  shall  relate 
to  the  common  law;  subjoining  this  reason,  ^' quia  juris  dvilis 
studiosas  decet  hand  imperitos  esse  *  juris  municipalise  et  differ^ 
entias  exteri  patriique  juris  notas  habere"      And    the   sta* 
tutes  (w)  of  the  university  of  Cambridge  speak  expressly  to 
the  same  effect  (24). 

(k)  Hale,  Hist  C.  L.  c.  2 :  Selden,  dabit  operam  legihu*  Anglite,  ut  non  sit 

in  Fletam:    5  Rep.     Caudrey**  ca$e:  imperitut  earum  legum  quat  habet  tua 

2  Inst  599.  pairia,    et  differentias  exteri  patriique 

(0  Tit  VII.  Sect  2,  §  2.  juris  noscat,      Stat   Eliz.    R.    c.    14. 

(m)   Doctor  legum  nwx  a  doctoratu  Cowel,  Institut  in  proemio. 


(23)  See  pott,  pp.  79  &  84,  and  Vol. 
3,  p.  86. 

(24)  The  authority  referred  to  by 
Blackstone  shews  that  the  statutes  of 
the  two  universities  do  not  speak  ex- 
pressly to  the  same  effect  upon  this 
subject  The  statutes  of  Oxford  require 
from  students  of  civil  law  that  degree  of 
knowledge  of  common  law,  which  the 
statutes  of  Cambridge  think  it  will  be 
early  enough  to  attend  to  after  the  de- 
gree of  doctor  of  civil  law  has  been 
granted. 

A  late  annotator  observes  upon  the 
passage  in  the  text,  that  *'  in  every 
judgment  pronounced  by  Lord  Stowell, 


the  lights  of  the  common  law,  when  in 
any  degree  incidental  to  the  particular 
case,  are  scarcely  dimmed  by  the  prox- 
imity of  the  civil."  Now,  we  have  all 
heard  that  "the  greater  light  conceals 
the  less,"  and  causes  it  to  *'pale  its 
ineffectual  fires ; "  but  it  would  be  new 
to  hear  of  the  feebler  light  **  dimming" 
the  stronger.  Unless  a  luminous  supe- 
riority, therefore,  is  ascribed  to  the  civil 
law,  it  will  not  be  thought  strange  that 
it  should  have  failed  to  eclipse  the  light 
of  the  common  law,  when  both  were 
exhibited  at  the  same  time.  This,  it  is 
believed,  the  writer  in  question  did  not 
intend:   can  the  fact  be,  merely,  that 
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From  the  general  use  and  necessity  of  some  acquaintance 
with  the  common  law,  the  inference  were  extremely  easy  with 
regard  to  the  propriety  of  the  present  institution,  in  a  place  to 
which  gentlemen  of  all  ranks  and  degrees  resort,  as  the  foun- 
tain of  all  useful  knowledge.  But  how  it  has  come  to  pass 
that  a  design  of  this  sort  has  never  before  taken  place  in  the 
university,  and  the  reason  why  the  study  of  our  laws  has  in 
general  fallen  into  disuse,  I  shall  previously  proceed  to  in- 
quire. 

Sir  John  Fortescue,  in  his  panegyric  on  the  laws  of  England, 
(which  was  written  in  the  reign  of  Henry  the  Sixth),  puts  (n) 
a  very  obvious  question  in  the  mouth  of  the  young  prince, 
whom  he  is  exhorting  to  apply  himself  to  that  branch  of 
learning:  *^why  the  laws  of  England,  being  so  good,  so  fruit- 
ful, and  so  commodious,  are  not  taught  in  the  universities,  as 
the  civil  and  canon  laws  are  ?''  In  answer  to  which  he  gives  (o) 
what  seems,  with  due  deference  be  it  spoken,  a  very  jejune 
and  unsatisfactory  reason ;  being,  in  short,  that  "  as  the  pro- 
ceedings at  common  law  were  in  his  time  carried  on  in  three 
different  tongues,  the  English,  the  Latin,  and  the  French, 
that  science  must  be  necessarily  taught  in  those  three  several 
languages;  but  that  in  the  universities  all  sciences  were 
taught  in  the  Latin  tongue  only;"  and  therefore  he  concludes, 
^^  that  they  could  not  be  conveniently  taught  or  studied  in  our 
universities."  But  without  attempting  to  examine  seriously 
the  validity  of  this  reason,  (the  very  shadow  of  which,  by  the 
wisdom  of  your  late  constitutions,  is  entirely  taken  away),  we 
perhaps  may  find  out  a  better,  or  at  least  a  more  plausible 
account,  why  the  study  of  the  municipal  laws  has  been  ba- 
nished from  these  seats  of  science,  than  what  the  learned 
chancellor  thought  it  prudent  to  give  to  his  royal  pupil. 

*That  ancient  collection  of  unwritten  maxims  and  customs^  [  *17  ] 
which  is  called  the  common  law,  however  compounded  or 
from  whatever  fountains  derived,  had  subsisted  immemorially 
in  this  kingdom;  and,  though  somewhat  altered  and  impaired 
by  the  violence  of  the  times,  had  in  great  measure  weathered 
the  rude  shock  of  the  Norman  conquest.     This  had  endeared 

(n)  C.  47.  (o)  C.  48. 

■  »   — 

the  metaphor    became  unmanageable,     ing  in  a  direction  precisely  opposite  ta 
and  ran  away  with  the  author's  mean-     the  point  at  which  he  desired  to  arrive? 

c2 
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Cftuses  of  Che  ne- 
glect of  the  study 
of  the  English  law. 


[  MS] 


ReriTal  of  the 
■tndy  of  the  Ro- 
man Isws. 


Their  adoption  by 
the  clergy* 


it  to  the  people  in  general,  as  well  because  its  decisions  were 
universally  known,  as  because  it  was  found  to  be  excellently 
adapted  to  the  genius  of  the  English  nation.  In  the  know- 
ledge of  this  law  consisted  great  part  of  the  learning  of  those 
dark  ages;  it  was  then  taught,  says  Mr  Selden  (/?),  in  the 
monasteries,  in  the  vmiversitiesj  and  in  the  families  of  the 
principal  nobility.  The  clergy,  in  particular,  as  they  then 
engrossed  almost  every  other  branch  of  learning,  so  (like  their 
predecessors  the  British  Druids)  {q)  they  were  peculiarly 
remarkable  for  their  proficiency  in  the  study  of  the  law. 
NuUus  clericus  nisi  causidicus^  is  the  character  given  of  them 
soon  after  the  conquest  by  WiUiam  of  Malmsbury  (r).  The 
judges  therefore  were  usually  created  out  of  the  sacred  order  («), 
as  was  likewise  the  case  among  the  Normans  (^);  and  all 
the  inferior  ofiices  were  supplied  by  the  lower  clergy,  which 
has  occasioned  their  successors  to  be  denominated  clerks  to 
this  day. 

But  the  common  law  of  England,  being  not  committed  to 
writing,  but  only  handed  down  by  tradition,  use,  and  expe- 
rience, was  not  so  heartily  relished  by  the  foreign  clergy,  who 
came  over  hither  in  shoals  during  the  reign  of  the  Conqueror 
and  his  two  sons,  and  were  utter  strangers  to  our  constitution 
as  well  as  our  language.  And  an  accident  which  soon  after 
happened  had  nearly  completed  its  ruin.  A  copy  of  Jus~ 
tinian's  pandects,  being  newly  (u)  discovered  at  Amalfi,  *soon 
brought  the  civil  law  into  vogue  all  over  the  west  of  Europe  (25), 
where  before  it  was  quite  laid  aside  (tr),  and  in  a  manner  for- 
gotten, though  some  traces  of  its  authority  remained  in  Italy  (x) 
and  the  eastern  provinces  of  the  empire  (y).  This  now 
became  in  a  particular  manner  the  favourite  of  the  popish 
clergy,  who  borrowed  the  method  and  many  of  the  maxims  of 
their  canon  law  from  this  original.     The  study  of  it  was  intro- 


(p)  In  Fletam,  7.  7. 

(q)  Caesar  de  Belle  Oal.  6.  12. 

(r)  De  Gest  Reg.  L  4. 

(«)  Dugdale,  Orig.  Jurid.  c.  8. 

(0  Letjuget  9imt  sages  penoimet  et 
aiUentiques, — sicowte  les  arehevesques, 
evesques,  les  ehanohies  des  eglises  cathe- 
drauU,  et  les  autres  personues  qui  ont 


dignitez  in  sainete  eglise;  les  ahbezt 
les  prieurs  eonvenlaulXf  et  les  gmtver- 
neurs  des  eglises,  ^v.  Grand  Coiutu- 
mier,  ch.  9. 

(«)  CircA.  D.  1130. 

(to)  LL.  Wiaigoth.  2.  1.  9. 

(jr)  Capitular.  HJudov.  Pii,  4.  102. 

(y)  Selden,  in  Fletam,  6. 


(25)  See  post,  pp.  67  &  81,  and  VoL  8,  p.  99. 
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duced  into  several  universities  abroad^  particularly  that  of 
Bologna^  where  exercises  were  performed^  lectures  read,  and 
degrees  conferred  in  this  faculty,  as  in  other  branches  of 
science;  and  many  nations  on  the  continent,  just  then  begin- 
ning to  recover  from  the  convulsions  consequent  upon  the 
overthrow  of  the  Roman  empire,  and  settling  by  degrees  into 
peaceable  forms  of  government,  adopted  the  civil  law,  (being 
the  best  written  system  then  extant),  as  (he  basis  of  their 
several  constitutions;  blending  and  interweaving  it  among 
their  own  feodal  customs,  in  some  places  with  a  more  extensive, 
in  others  a  more  confined  authority  (z). 

Nor  was  it  long  before  the  prevailing  mode  of  the  times  ud  uaiTcnitks. 
reached  England.  For  Theobald,  a  Norman  abbot,  being 
elected  to  the  see  of  Canterbury  (a),  and  extremely  addicted 
to  this  new  study,  brought  over  with  him  in  his  retinue  many 
learned  proficients  therein;  and,  among  the  rest,  Roger, 
sumamed  Vacarius,  whom  he  placed  in  the  university  of  Ox- 
ford (ft),  to  teach  it  to  the  people  of  this  country.  But  it  did 
not  meet  with  the  same  easy  reception  in  England,  where  a 
mild  and  rational  system  of  laws  had  been  long  established, 
as  it  did  upon  the  continent;  and  though  the  monkish  cleigy, 
devoted  to  the  will  of  a  foreign  primate,  received  it  with 
eagerness  and  zeal,  yet  the  laity,  who  were  more  interested  to 
preserve  the  old  constitution,  and  had  already  severely  felt  the 
effect  of  many  Norman  innovations,  continued  wedded  to  the 
use  of  the  common  law  (26).  King  Stephen  immediately*  [  *ld  ] 
published  a  proclamation  (c),  forbidding  the  study  of  the  laws, 
then  newly  imported  from  Italy  (27),  which  was  treated  by 


(z)  Domat's  TreatUe  of  Law,  c.  13, 
f  9 :  EpistoL  Innocent  IV.  in  M.  Paris, 
ad  A.  D.  1254. 

(a)  A.  D.  1188. 

(6)  Genras.   Dorobern.   Act.  PontiC 


Cantuar.  col.  1665. 

(c)  Rog.  Bacon,  citat  per  Selden  in 
Fletam,  7.  6 ;  in  Fortesc  c.  33 :  and  8 
Rep.  Pref. 


(28)  See  anie,  p.  4,  n.  4. 

(27)  That  Stephen  had  strong  rea- 
sons for  wishing  to  conciliate  all  parties 
in  the  kingdom,  he  being  "  little  better 
than  an  usurper,"  see  pott,  p.  200. 
His  edict,  prohibiting  the  study  of  the 
ciTil  law,  or  even  the  admission  of  the 
books  in  which  it  was  contained  into 
this  realm,  was  published  in  order  to 


gratify  the  laity :  but  the  support  of  the 
clergy  was,  in  those  days,  of  almost 
vital  importance  to  any  pretender  to  the 
crown ;  as  soon,  therefore,  as  Stephen 
was  able  to  reconcile  the  Archbishop 
of  Canterbury,  his  edict  was  recalled, 
or  its  observance  not  enforced  :  in 
the  words  of  Selden,  **  in  graiiam  re- 
giam  redeunle  TkeobtUdo,  effectu  cantii 
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the  monks  (d)  as  a  piece  of  impiety ;    and,  though  it  might 
prevent  the  introduction  of  the  civil  law  process  intp  our  courts 
of  justice,  yet  did  not  hinder  the  clergy  from  reading  and 
teaching  it  in  their  own  schools  and  monasteries. 
Mutual  jealousies         From  this  time  the  nation  seems  to  have  been  divided  into 

subsbthig  between  .  .  ,   ,  ,      -  0     %  t>        > 

the  i.ationsof each,   two  parties,  the  bishops  and  clergy,  many  of  them  foreigners, 

who  applied  themselves  wholly  to  the  study  of  the  civil  and 
canon  laws,  which  now  came  to  be  inseparably  interwoven  with 
each  other;  and  the  nobility  and  laity,  who  adhered  with 
equal  pertinacity  to  the  old  common  law;  both  of  them 
reciprocally  jealous  of  what  they  were  unacquainted  with,  and 
neither  of  them,  perhaps,  allowing-  the  opposite  system  that 
real  merit  which  is  abundantly  to  be  found  in  each  (28). 
This  appears,  on  the  one  hand,  from  the  spleen  with  which 
the  monastic  writers  (e)  speak  of  our  municipal  laws  upon  all 
occasions ;  and,  on  the  other,  from  the  firm  temper  which  the 
nobility  shewed  at  the  famous  parliament  of  Merton,  when  the 
prelates  endeavoured  to  procure  an  act  to  declare  all  bastards 
legitimate  in  case  the  parents  intermarried  at  any  time  after* 
wards;  alleging  this  only  reason,  because  holy  church  (that  is, 
the  canon  law)  declared  such  children  legitimate;  but  *^  all 
the  earls  and  barons  (says  the  parliament  roll)  (y*)  with  one 
voice  answered,  that  they  would  not  change  the  laws  of 
England,  which  had  hitherto  been  used  and  approved."  And 
we  find  the  same  jealousy  prevailing  above  a  century  after- 
wards {ff),  when  the  nobility  declared,  with  a  kind  of  prophetic 
spirit,  "  that  the  realm  of  England  hath  never  been  unto  this 

{d)  Joan.  Sarisburiens.  Polycrat.  8.  Et  omnet  eomite*  ei  baronet  und  voc€ 

22.  responderuHt,  quod  nobtnt  Uget  Jnglia 

(e)  Idem,  ibid.  5.  16:   Polydor.  Vir-  mutare,  qua  hucutque  utitata  sunt  ei 

gil.  Hist.  1.  9.  approbata. 

(/)  Stat.  Merton.  20  Hen.  III.  c.  9.  ig)  H  Ric  II. 


edictum  HUudf  aut  revoeatum  aut  eva-  yet  the  arbitrary  and  despotic  maxims, 

neteens.  which  recommended  it  as  a  favourite  to 

That  Stephen  was,  in  his  coronation  the  pope  and  the  Romish  clergy,  ren- 

charter,    mindful   of  the   necessity  of  dered  it  deservedly  odious  to  the  people 

keeping  the  church  in  good  humour,  of  England.    Quod  principi  phtcuiilegit 

see  poiS,  Vol.  8,  p.  97.  habet  vigorem,  (Inst  1. 2.  6.),  the  magna 

(2S)  Though  the  civil  law,  in  mat-  c^r/a  of  the  civil  law  could  never  be  re- 

ters  of  contract  and  the  general  com-  conciled  with  the  Judicium  parium  vel 

merce  of  life,  may  be  founded  in  prin-  let  terra. — Cii. 
ciples  of  natural  and  universal  justice, 
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hour,  neither  by  the  consent  of  our  lord  the  king  and  the  lords 

of  parliament  shall  it  ever  be,  *  ruled  or  governed  by  the  cavil      [  *20  ] 

law"  (A).     And  of  this  temper  between  the  clergy  and  laity 

many  more  instances  might  be  given. 

While  things  were  in  this  situation,  the  clergy,  finding  it 
impossible  to  root  out  the  municipal  law,  began  to  withdraw 
themselves  by  degrees  from  the  temporal  courts ;  and  to  that 
end,  very  early  in  the  reign  of  King  Henry  the  Third,  epis- 
copal constitutions  were  published  (i),  forbidding  all  ecclesias- 
tics to  appear  as  advocates  inforo  Mtcvlari:  nor  did  they  long 
continue  to  act  as  judges  there,  not  caring  to  take  the  oath  of 
office  which  was  then  found  necessary  to  be  administered, 
that  they  should  in  all  things  determine  according  to  the  law 
and  custom  of  this  realm  (k)\  though  they  still  kept  posses- 
sion of  the  high  office  of  chancellor,  an  office  then  of  little  juri- 
dical power;  and  afterwards,  as  its  business  increased  by 
degrees,  they  modelled  the  process  of  the  court  at  their 
own  discretion. 

But  wherever  they  retired,  and  wherever  their  authority 
extended,  they  carried  with  them  the  same  zeal  to  introduce 
the  rules  of  the  civil,  in  exclCision  of  the  municipal  law.  This 
appears  in  a  particular  manner  from  the  spiritual  courts  of  all 
denominations,  from  the  chancellor's  courts  in  both  our  uni- 
versities (29),  and  from  the  high  court  of  chancery  before 
mentioned;  in  all  of  which  the  proceedings  are  to  this  day  in 
a  course  much  conformed  to  the  civil  law:  for  which  no  toler* 
able  reason  can  be  assigned,  unless  that  these  courts  were  all 
under  the  immediate  direction  of  the  popish  ecclesiastics, 
among  whom  it  was  a  point  of  religion  to  exclude  the  muni- 
cipal law;  Pope  Innocent  the  Fourth  having  forbidden  (I)  the 
very  reading  of  it  by  the  clergy,  because  its  decisions  were 
not  founded  on  the  imperial  constitutions,  but  merely  on  the 
customs  of  the  laity.  And  if  it  be  considered,  that  our  uni- 
versities began  about  that  period  to  receive  their  present  form 
of  scholastic  discipline;  that  they  were  then,  and  continued 
to  ♦be  till  the  time  of  the  reformation,  entirely  under  the      [  *21  ] 

{h)  Selden,  Jan.  Anglor.  I.  2,  $  43;      Wilkins,  vol.  1.  p.  574,  599. 
ID  Fortesc.  c  33.  (Ar)  Selden,  in  Fletam»  9.  3. 

(i)  Spelman,  Concil.    A.    D.    1217;  {I)  M.  Paris,  ad  A.  D.  1254. 


(29)  See  Vol.  3,  pp.  83  &  298,  and  Hale's  Common  Law,  p.  39. 
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influence  of  the  Popish  clergy;  (Sir  John  Mason  the  first 
Protestant,  being  also  the  first  lay,  Chancellor  of  Oxford); 
this  will  lead  us  to  perceive  the  reason,  why  the  study  of  the 
Roman  laws  was  in  those  days  of  bigotry  (m)  pursued  with 
such  alacrity  in  these  seats  of  learning;  and  why  the  common 
law  was  entirely  despised,  and  esteemed  little  better  than 
heretical. 

And,  since  the  reformation,  many  causes  have  conspired  to 
prevent  its  becoming  a  part  of  academical  education.  As, 
first,  long  usage  and  established  custom;  which,  as  in  every 
thing  else,  so  especially  in  the  forms  of  scholastic  exercise, 
have  justly  great  weight  and  authority.  Secondly,  the  real 
intrinsic  merit  of  the  civil  law,  considered  upon  the  footing  of 
reason  and  not  of  obligation,  which  was  well  known  to  the  in- 
structors of  our  youth;  and  their  total  ignorance  of  the  merit 
of  the  common  law,  though  its  equal  at  least,  and  perhaps  an 
improvement  on  the  other.  But  the  principal  reason  of  all, 
that  has  hindered  the  introduction  of  this  branch  of  learning, 
is,  that  the  study  of  the  common  law,  being  banished  from 
hence  in  the  times  of  popery,  has  fallen  into  a  quite  different 
channel,  and  has  hitherto  been^whoUy  cultivated  in  another 
place.  But,  as  the  long  usage  and  established  custom,  of 
ignorance  of  the  laws  of  the  land,  begin  now  to  be  thought 
[  ^22  3  unreasonable;  and  as  by  these  means  the  merit  of  those  *  laws 
will  probably  be  more  generally  known;  we  may  hope  that  the 
method  of  studying  them  will  soon  revert  to  its  ancient  course, 
and  the  foundations  at  least  of  that  science  will  be  laid  in  the 

(flf)  There  cantiotbe  a  stronger  in-  tern;  Mcundo,  quod  contra  advenarhtm 
stance  of  the  absurd  and  superstitious  tututum  etsagaeem;  tertio,qmod  incamta 
veneration  that  was  paid  to  these  laws,  desptrata :  ted  beaiittima  virgo,  contra 
than  that  the  most  learned  writers  of  the  judieem  tapientittimum,  Domimtm  ;  eon- 
times  thought  they  could  not  form  a  per-  tra  advertarinm  caUidittimtim,  dyabo- 
fect  character,  even  of  the  blessed  vir-  lum;  in  causa  nostra  detperata;  tenten- 
gin,  without  making  her  a  civilian  and  tiam  optatam  obtinuit"  To  which  an 
a  canonist ;  which  Albertus  Magnus,  the  eminent  franciscan,  two  centuries  after- 
renowned  dominican  doctor  of  the  thir-  wards,  Bernardinus  de  Busti  (Mariahf 
teenth  century,  thus  proves  in  his  Sum-  part  4,  serm.  9)  very  gravely  subjoins 
ma  de  Laudibus  Christiferse  Virginis  this  note. — **  Nee  videtur  iueongruum 
(dimnum  magis  quam  hnmanum  opus)  qu.  mulieres  habere  peritiam  juris.  Legitur 
23,  §  5.  **Jtem  quod  Jura  civiHa,  et  enhmdeujroreJoannis  Andrea  glossaioris, 
legeSf  et  deereta  scimt  in  summo,  proba-  quod  taniam  peritiam  in  utroqvs  jure 
tur  hoc  modo  :  sapientia  advocati  mani-  habuit,  ut  pubUce  in  sehoUs  legere  auta 
fettaiur  intribus;  unum,  quodobtineat  sit." 
omnia  contra  judieem  jusium  et  sapieu" 
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two  universities;  without  being  exclusively  confined  to  the 
tshannel  which  it  fell  into  at  the  times  I  have  just  been 
describing. 

For,  being  then  entirely  abandoned  by  the  clergy,  a  few 
stragglers  excepted,  the  study  and  practice  of  it  devolved  of 
course  into  the  hands  of  laymen:  who  entertained  upon  their 
parts  a  most  hearty  aversion  to  the  civil  law  (n),  and  made  no 
scruple  to  profess  their  contempt,  nay  even  their  ignorance  (o) 
of  it,  in  the  most  public  manner.  But  still  as  the  balance  of 
learning  was  greatly  on  the  side  of  the  clergy,  and  as  the 
common  law  was  no  longer  tanghty  as  formerly,  in  any  part  of 
the  kingdom,  it  must  have  been  subjected  to  many  inconveni- 
ences, and  perhaps  would  have  been  gradually  lost  and  overrun 
by  the  civil,  (a  suspicion  well  justified  from  the  frequent  tran- 
scripts of  Justinian  to  be  met  with  in  Bracton  and  Fleta)  (30), 
had  it  not  been  for  a  peculiar  incident,  which  happened 
at  a  very  critical  time,  and  contributed  greatly  to  its  support. 

The  incident  which  I  mean  was  the  fixing  the  court  of  Tueftudyortte 
Common  Pleas,  the  grand  tribunal  for  disputes  of  property,   SSln^tteKa^g 


of  the  court  of 


to  be  held  in  one  certain  spot;  that  the  seat  of  ordinary  justice   comm^picasiit 
might  be  permanent  and  notorious  to  all  the  nation.     Formerly      "  ^ 


that,  in  conjunction  with  all  the  other  superior  ^courts,  was 
held  before  the  king's  capital  justiciary  of  England,  in  the 
aula  reffiSi  or  such  of  his  palaces  wherein  his  royal  person  re- 
sided; and  removed,  with  his  household,  from  one  end  of  the 
kingdom  to  the  other.     This  was  found  to  occasion  great  in- 


[  *23  ] 


(m)  Fortesc  de  Laud.  LL.  c  25. 

(o)  This  remarkably  appeared  in  Uie 
!  of  the  Abbot  of  Tonin,  M.  22  Edw. 
IIL  24,  who  had  caused  a  certain  prior 
to  be  summoned  to  answer  at  AvignoUi 
for  erecting  an  oratory  contra  inhibUi- 
tmem  novi  operis ;  by  which  words  Mr. 
Selden,  (in  FleL  8.  5)  very  justly  un- 
derstands to  be  meant  the  title  de  novi 
operii  uuntiatiotte  both  in  the  civil  and 
canon  laws,  (Ff.  39.  1,  C.  8.  11 ;  and 
Decretal,  not  EztraT.  5.  82),  whereby 
the  erection  of  any  new  buildings  in 
prejudice  of  more  ancient  ones  was  pro- 
hibited. But  Skipwith,  the  king*s  Ser- 
jeant, and  afterwards  Chief  Baron  of  the 


Exchequer,  declares  them  to  be  flat 
nonsense ;  "  in  oeux  fNiro/x,  contra  inhi- 
bitionem  novi  operis,  ny  ad  pas  entend- 
ment:"  and  Justice  Schardelow  mends 
the  matter  but  little  by  informing  him, 
that  they  signify  a  restitution  in  their 
law:  for  which  reason  he  very  sagely 
resolves  to  pay  no  sort  of  regard  to 
them.  "  Ceo  n'est  que  nn  restitution  en 
lour  Uffi  pur  que  a  eeo  n*avomus  regard, 
Sfc" — [The  equitable  principle  of  the 
law  in  question,  whencesoever  it  was 
adopted,  is  now  fully  recognised  by  our 
courts.  See  Vol.  2,  pp.  395  ft  402; 
Vol.  8,  pp.  216  &  221.— Ed.] 


(30)  See  antet  p.  4,  n.  4. 
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convenience  to  the  suitors;  to  remedy  which  it  was  made  an 
article  of  the  great  charter  of  liberties,  both  that  of  King  John 
and  King  Henry  the  Third  (p),  that  "common  pleas  should 
no  longer  follow  the  king's  court,  but  be  held  in  some  certain 
place"  (31):  in  consequence  of  which  they  have  ever  since 
been  held  (a  few  necessary  removals  in  times  of  the  plague 
excepted)  in  the  palace  of  Westminster  only.  This  brought 
together  the  professors  of  the  municipal  law,  who  before  were 
dispersed  about  the  kingdom,  and  formed  them  into  an  aggre- 
gate body;  whereby  a  society  was  established  of  persons,  who, 
(as  Spelman  {q)  observes),  addicting  themselves  wholly  to  the 
study  of  the  laws  of  the  land,  and  no  longer  considering  it  as 
a  mere  subordinate  science  for  the  amusement  of  leisure  hours, 
soon  raised  those  laws  to  that  pitch  of  perfection,  which  they 
suddenly  attained  under  the  auspices  of  our  English  Justinian, 
King  Edward  the  First. 
fntttofSSt'and'  ^°  consequcnco  of  this  lucky  assemblage,  they  naturally  fell 
chancery.  Jj^jq  ^  kind  of  collegiate  order,  and,  being  excluded  from  Ox- 

ford and  Cambridge,  found  it  necessary  to  establish  a  new 
university  of  their  own.  This  they  did  by  purchasing  at 
various  times  certain  houses  (now  called  the  inns  of  court  and 
of  chancery)  between  the  city  of  Westminster,  the  place  of 
holding  the  king's  courts,  and  the  city  of  London;  for  advan- 
tage of  ready  access  to  the  one,  and  plenty  of  provisions  in  the 
other  (r).  Here  exercises  were  performed,  lectures  read,  and 
degrees  were  at  length  conferred  in  the  common  law,  as  at 
other  universities  in  the  canon  and  civil.  The  degrees  were 
those  of  barristers,  (first  styled  apprentices  {s)  from  apprendrey 
[  *24  ]  to  *  learn),  who  answered  to  our  bachelors :  as  the  state  and 
degree  of  a  Serjeant  (f),  servientis  ad  Ugem^  did  to  that  of 
doctor. 

(p)  C.  11.  (f)  The  first  mention  which  I  have 

(q)  Glossar.  334.  met  with  in  our  law  books  of  seijeants 

(r)  Fortesc  c.  48.  or  countors,  is  in  the  statute  of  Westm. 

(«)  Apprentices  or  barristers  seem  to  1,3  Edw.  I.  c.  29 ;  and  in  Horn's  Mir- 

have  been  first  appointed  by  an  ordi-  ror,c.  1,  §  10;  c.  2,§  5;  c.  3,  §  1 ;  in  the 

nance  of  King   Edward  the   First  in  same  reign.     But  M.  Paris,  in  his  life 

parliament,   in  the  20th  year  of  his  of  John  II.  Abbot  of  St.  Alban's,  which 

reign.     (Spelm.  Gloss.  37;     Dugdale,  he  wrote  in  1255,39  Henry  III.,  speaks 

Orig.  Jurid.  55).  of  advocates   at  the   common  law,  or 


(31)  See  Vol.  3,  p.  38. 
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The  crown  seems  to  have  soon  taken  under  its  protection 
this  in&nt  seminary  of  common  law;  and,  the  more  effectually 
to  foster  and  cherish  it,  King  Henry  the  Third,  in  the  nine- 
teenth year  of  his  reign,  issued  out  an  order  directed  to  the 
mayor  and  sherifl^  of  London,  commanding  that  no  regent  of 
any  law  schools  within  that  city  should,  for  the  future,  teach 
law  therein  (u).  The  word  law,  or  l^es,  being  a  general 
term,  may  create  some  doubt,  at  this  distance  of  time,  whether 
the  teaching  of  the  civil  law,  or  the  common,  or  both,  is  hereby 
restrained*  But  in  either  case  it  tends  to  the  same  end.  If 
the  civil  law  only  is  prohibited,  (which  is  Mr  Selden's  (to) 
opinion),  it  is  then  a  retaliation  upon  the  clergy,  who  had  ex- 
cluded the  common  law  from  tiieir  seats  of  learning.  If  the 
municipal  law  be  also  included  in  the  restriction,  (as  Sir  Ed- 
ward Coke  (x)  understands  it,  and  which  the  words  seem  to 
import),  then  the  intention  is  evidently  this;  by  preventing 
private  teachers,  within  the  walls  of  the  city,  to  collect  all  the 
common  lawyers  into  the  one  public  university^  which  was 
newly  instituted  in  the  suburbs. 

*In  this  juridical  university  (for  such  it  is  insisted  to  have 
been  by  Fortescue  (t/)  and  Sir  Edward  Coke)  (z)  there  are 
two  sorts  of  collegiate  houses;  one  called  inns  of  chancery, 
in  which  the  younger  students  of  the  law  were  usually  placed, 
"  learning  and  studying  (says  Fortescue  (a) )  the  original,  and, 
as  it  were,  the  elements  of  the  law;  who,  profiting  therein,  as 
they  grew  to  ripeness,  so  were  they  admitted  into  the  greater 
inns  of  the  same  study,  called  the  inns  of  court."     And  in 


Q4 


countors,  (quas  band  narraiores  vulga- 
riter  appella^Hs) — as  of  an  order  of  men 
well  known.  And  we  have  an  example 
of  the  antiquity  of  the  coif  in  the  same 
author's  History  of  England,  A.  D. 
12d9|  in  the  case  of  one  William  de 
Bussy ;  who,  being  called  to  account  for 
his  great  knavery  and  malpractices, 
claimed  the  benefit  of  his  orders  or  cler- 
gy, which  till  then  remained  an  entire 
secret ;  and  to  that  end  voluit  ligameuia 
ciofie  nut  solvere,  ui  palam  motutraret  se 
tonsuram  habere  cleriealem;  ted  noH  ett 

permiseus. Satellee  vera  eum  arri' 

pienSf  nou  per  coifa  Ugaminaf  ted  per 
gutiwr  eum  apprehendent,  traxit  ad  car- 
eerem*     And  hence  Sir  H.  Spelman  con- 


jectures, (Glossar.  335),  that  coifs  were 
introduced  to  hide  the  tonsure  of  such 
renegade  clerks  as  were  still  tempted  to 
remain  in  the  secular  courts  in  the  qua- 
lity of  advocates  or  judges,  notwithstand- 
ing their  prohibition  by  canon.  [As  to 
the  antiquity  of  the  degree  of  seijeant- 
at-law,  see  Vol.  3,  p.  27. — Ed.] 

(u)  Ne  aliquit  tchola*  regent  de  le" 
gibut  in  eadem  civitate  de  catera  ibidem 
Uget  doceaL 

(w)  In  Flet  8.  2. 

(x)  2  Inst  proem. 

(y)  C.  49. 

(z)  3  Rep.  pref. 

(o)  C.  49. 


[    *25   ] 
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these  inns  of  both  kinds,  he  goes  on  to  tell  us,  the  knights 
and  barons,  with  other  grandees  and  noblemen  of  the  realm, 
did  use  to  place  their  children,  though  they  did  not  desire  to 
have  them  thoroughly  learned  in  the  law,  or  to  get  their  living 
by  its  practice:  and  that  in  his  time  there  were  about  two 
thousand  students  at  these  several  inns,  all  of  whom  he  informs 
us  vrere^ii  fiobUiumj  or  gentlemen  bom. 

Hence  it  is  evident,  that  (though  under  the  influence  of  the 
monks  our  universities  neglected  this  study,  yet)  in  the  time 
of  Henry  the  Sixth  it  was  thought  highly  necessary,  and  was 
the  universal  practice,  for  the  young  nobility  and  gentry  to  be 
instnicted  in  the  originals  and  elements  of  the  laws  (32).  But 
by  degrees  this  custom  has  fallen  into  disuse ;  so  that,  in  the 
reign  of  Queen  Elizabeth,  Sir  Edward  Coke  (h)  does  not 
reckon  above  a  thousand  students,  and  the  number  at  present 
is  very  considerably  less.  Which  seems  principally  owing  to 
these  reasons :  first,  because  the  inns  of  chancery  being  now 
almost  totally  filled  by  the  inferior  branch  of  the  profession, 
are  neither  commodious  nor  proper  for  the  resort  of  gentlemen 
of  any  rank  or  figure :  so  that  there  are  very  rarely  (33)  any 
young  students  entered  at  the  inns  of  chancery:  secondly, 
because  in  the  inns  of  court  all  sorts  of  regimen  and  academical 
jsuperintendence,  either  with  regard  to  morals  or  studies,  are 
found  impracticable,  and  therefore  entirely  neglected :  lastly, 
because  persons  of  birth  and  fortune,  after  having  finished 
their  usual  courses  at  the  universities,  have  ^seldom  leisure  or 
resolution  sufficient  to  enter  upon  a  new  scheme  of  study  at  a 
new  place  of  instruction.  Wherefore  few  gentlemen  now 
resort  to  the  inns  of  court,  but  such  for  whom  the  knowledge 
of  practice  is  absolutely  necessary ;   such,   I  mean,  as   are 

(b)  &Rep.  pref. 


(32)  See  ante,  p.  4,  n.  3. 

(83)  The  inns  of  court  are,  the  Inner 
Temple,  Middle  Temple,  Lincoln's  Inn, 
and  Gray's  Inn;  from  which  societies 
alone  students  are  called  to  the  bar. 
The  inns  of  Chancery  are,  Clifford's 
Inn,  Clement's  Inn,  Lyon's  Inn,  New 
Inn,  Furnival's  Inn,  Thavies'  Inn, 
Staple's  Inn,  and  Barnard's  Inn.  These 
are  subordinate  to  the  inns  of  court ;  the 


three  first  belong  to  the  Inner  Temple, 
the  fourth  to  the  Middle  Temple,  the 
two  next  to  Lincoln's  Inn,  and  the  two 
last  to  Gray's  Inn.  (Dug.  Orig.  Jurid. 
320,  et  patrim).  Admission  to  the  inns 
of  Chancery,  with  an  intention  of  being 
called  to  the  bar,  is  now  of  no  avail 
with  regard  to  the  time  and  attendance 
required  by  the  inns  of  court. — Ch. 
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intended  for  the  profession  :  the  rest  of  our  gentry  (not  to  say 
our  nobility  also)  having  usually  retired  to  their  estates^  or 
visited  foreign  kingdoms,  or  entered  upon  public  life,  without 
any  instruction  in  the  laws  of  the  land,  and  indeed  with  hardly 
any  opportunity  of  gaining  instruction,  unless  it  can  be 
afforded  them  in  these  seats  of  learning. 

And  that  these  are  the  proper  places  for  affording  assist- 
ances of  this  kind  to  gentlemen  of  all  stations  and  degrees, 
cannot  (I  think)  with  any  colour  of  reason  be  denied  (34). 
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(34)  It  must  be  admitted  that  the 
administration  of  the  law  involves,  per- 
haps necessarily,  so  many  technicali- 
tie*,  that  it  would  be  impossible  for  any 
man,  however  talented  and  industrious, 
completely  to  qualify  himself,  at  either 
Oxford  or  .Cambridge,  for  actual  prac- 
tice in  our  law  courts :  but,  the  funda- 
mental principles  of  law,  as  a  science, 
and  the  general  rules  of  our  municipal 
law,  together  with  the  true  grounds 
upon  which  those  rules  are  founded, 
might  be  taught  at  our  universities  as 
soundly  as  elsewhere.  And  a  gentle- 
man who  had  gone  tliroug^  such  a 
course  of  instmction  would,  probably, 
not  be  a  less  useful  member  of  either 
bouse  of  legislature,  than  one  who, 
though  infinitely  more  familiar  with 
professional  mkiuiUe,  had  found  less  lei- 
sure for  taking  enlarged  and  compre- 
hensive views  of  law,  as  the  grand  ba- 
sis of  all  true  political  economy.  Our 
author  well  observes,  in  p.  32,  **  if  prac- 
tice be  the  whole  a  man  is  taught,  prac- 
tice must  also  be  the  whole  he  will  ever 
know." 

No  doubt,  a  course  of  academical  dis- 
cipline which  embraces  theology,  me- 
taphysics, mathematics,  and  classics,  is 
not  a  narrow  one.  Such  a  range  may 
abundantly  exercise  the  mind  that  ex- 
patiates over  it;  but  the  objectionable 
thing  is,  the  attempt  (the  fruitless  at- 
tempt) to  give  the  same  direction  to  the 
energies  of  all  undergraduates,  however 
diiferent  their  liiture  destinations,  or  the 
natoral  bias  of  their  respective  minds, 
may  be.     Without  depreciating  the  va- 


lue of  those  studies  which  form  the  pre* 
sent  staple  of  our  great  universities, 
still,  if  they  would  continue  to  flourish, 
a  choice  of  other  intellectual  pursuits, 
and  a  fair  participation  in  academical 
honors  and  advantages  as  the  reward  of 
success  in  such  pursuits,  must  be  super- 
added. The  temper  of  the  times  calls 
for  this  improvement,  and  it  would  be 
uncandid  to  anticipate  that  Oxford  and 
Cambridge  will  refuse  all  compliance 
with  the  reasonable  demand,  until  com- 
pulsory obedience  is  enforced  upon 
them.  Both  universities  have,  within 
a  few  years,  made  many  important  mo- 
difications in  their  respective  sjrstems 
of  education ;  they  have  proved  that 
they  are  not  tied  down  to  one  perma- 
nent course  of  discipline  and  instruc- 
tion: there  is  ground,  therefore,  for 
hoping  that  they  will  go  on,  and  that 
they,  who  ought  to  be  the  leaders,  will 
not  tardily  lag  long  behind,  in  the  ge- 
neral march  of  intellect  The  auxiliary 
institutions,  which  an  increased  popu- 
lation and  an  advanced  state  of  society 
require,  may  be  Justly  appreciated,  and 
warmly  admired,  without  thinking  it 
necessary  to  insinuate  anything  to  lower 
the  estimation  of  our  older  establish- 
ments; or,  at  any  rate,  without  im- 
puting to  them,  as  existing  objections, 
pr^udices  which  they  have  discarded. 
Candid  remonstrance,  as  to  those  parts 
of  their  systems  which  still  call  for  im- 
provement, is  quite  another  thing ;  our 
universities  must  become  less  exclu- 
sive, in  every  sense  of  the  word,  and 
many  of  the  oaths  they  now  require—- 
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For  not  one  of  the  objections^  which  are  made  to  the  inns  of 
court  and  chancery,  and  which  I  have  just  now  enumerated, 
will  hold  with  regard  to  the  universities.  Gentlemen  may 
here  associate  with  gentlemen  of  their  own  rank  and  degree. 
Nor  are  their  conduct  and  studies  left  entirely  to  their  own 
discretion ;  but  regulated  by  a  discipline  so  wise  and  exact, 
yet  so  liberal,  so  sensible,  and  manly,  that  their  conformity  to 
its  rules  (which  does  at  present  so  much  honour  to  our  youth) 
is  not  more  the  effect  of  constraint  than  of  their  own  inclina- 
tions and  choice.  Neither  need  they  apprehend  too  long  an 
avocation  hereby  from  their  private  concerns  and  amusements, 
or  (what  is  a  more  noble  object)  the  service  of  their  friends 
and  their  country.  This  study  will  go  hand  in  hand  with 
their  other  pursuits :  it  will  obstruct  none  of  them ;  it  will 
ornament  and  assist  them  all. 

But  if,  upon  the  whole,  there  are  any  still  wedded  to 
monastic  prejudice,  that  .can  entertain  a  doubt  how  ftur  this 
study  is  properly  and  regularly  aeademical,  such  persons  I  am 
afraid  either  have  not  considered  the  constitution  and  design 
of  an  university,  or  else  think  very  meanly  of  it.  It  must  be  a 
deplorable  narrowness  of  mind,  that  would  confine  these  seats 
of  instruction  to  the  limited  views  of  one  or  two  learned  pro- 
fessions. To  the  praise  of  this  age  be  it  spoken,  a  more  open 
*and  generous  way  of  thinking  begins  now  universally  to  pre- 
vail. The  attainment  of  liberal  and  genteel  accomplishments, 
though  not  of  the  intellectual  sort,  has  been  thought  by  our 
wisest  and  most  affectionate  patrons  (c),  and  very  lately  by 
the  whole  university  (d),  no  small  improvement  of  our  ancient 
plan  of  education :  and  therefore  I  may  safely  affirm  that 
nothing  (how  unusucd  soever)  is,  under  due  regulations,  im- 


(c)  Lord  Chancellor  Clarendon,  in 
his  Dialogue  of  Education,  among  his 
tracts,  p.  325,  appears  to  have  been  very 
solicitous,  that  it  might  be  made  "a 
part  of  the  ornament  of  our  learned 
academies,  to  teach  the  qualities  of 
riding,  dancing,  and  fencing,  at  those 
hours    when   more    serious    exercises 


should  be  intermitted." 

(d)  By  accepting  in  full  convocation 
the  remainder  of  Lord  Clarendon's  his- 
tory from  his  noble  descendants,  on 
condition  to  apply  the  profits  arising 
from  its  publication  to  the  establish- 
ment ofa  manage  in  the  university. 


(too  frequently  mere  baits  for  perjury)     preservation  will   lead  them  to  make 
— must  be  laid  aside :  but  is  it  unreason-     these  improvements  themselves  ? 
able  to  trust  that  the  instinct  of  self- 
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proper  to  be  taught  in  this  place,  which  is  proper  for  a  gentle- 
man to  learn.  But  that  a  science,  which  distinguishes  the 
criterions  of  right  and  wrong ;  which  teaches  to  establish  the 
one,  and  prevent,  punish,  or  redress  the  other ;  which  employs 
in  its  theory  the  noblest  faculties  of  the  soul,  and  exerts  in  its 
practice  the  cardinal  virtues  of  the  heart ;  a  science,  which  is 
universal  in  its  use  and  extent,  accommodated  to  each  indivi- 
dual, yet  comprehending  the  whole  community ;  that  a  science 
like  this  should  ever  have  been  deemed  unnecessary  to  be 
studied  in  an  university,  is  matter  of  astonishment  and  concern. 
Surely,  if  it  were  not  before  an  object  of  academical  know- 
ledge, it  was  high  time  to  make  it  one  :  and  to  those  who  can 
doubt  the  propriety  of  its  reception  among  us,  (if  any  such 
there  be),  we  may  return  an  answer  in  their  own  way,  that 
ethics  are  confessedly  a  branch  of  academical  learning ;  and 
Aristotle  himself  ha^  said^  speaking  of  the  laws  of  his  own 
country,  that  jurisprudence,  or  the  knowledge  of  those  laws, 
is  the  principal  and  most  perfect  branch  of  ethics  (<?). 

From  a  thorough  conviction  of  this  truth,  our  munificent 
benefactor,  Mr  Viner,  having  employed  above  half  a  century 
in  amassing  materials  for  new-modelling  and  rendering  more 
commodious  the  rude  study  of  the  laws  of  the  land,  consigned 
*both  the  plan  and  execution  of  these  his  public-spirited  de- 
signs to  the  wisdom  of  his  parent  university.  Resolving  to 
dedicate  his  learned  labours  "  to  the  benefit  of  posterity  and 
the  perpetual  service  of  his  country"  (y),  he  was  sensible  he 
could  not  perform  his  resolution  in  a  better  and  more  effectual 
manner,  than  by  extending  to  the  youth  of  this  place  those 
assistances  of  which  he  so  well  remembered  and  so  heartily 
regretted  the  want.  And  the  sense  which  the  university  has 
entertained  of  this  ample  and  most  usefiil  benefaction  must 
appear  beyond  a  doubt  from  their  gratitude,  in  receiving  it 
with  all  possible  marks  of  esteem  (t/) ;  from  their  alacrity  and 
unexampled  dispatch  in  carrying  it  into  execution  (h) ;  and, 
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(«)  TiXeta  fidktra  aptrni,  on  rtic 
Ttkuac  aptrtic  xpq^cc  c?<.  Ethic,  ad 
Kioomach.  L  5,  c  3. 

(/)  See  the  Preface  to  the  18th  vo- 
lume of  hifl  Abridgment 

(g)  Mr.  Viner  is  enrolled  among  the 
public  benefactors  of  the  univermty  by 
decree  of  convocation. 


(/i)  Mr.  Viner  died  June  5,  1756. 
His  effects  were  collected  and  settled, 
near  a  volume  of  his  work  priutod, 
almost  the  whole  disposed  of,  and  the 
accounts  made  up,  in  a  year  and  a  half 
from  his  decease,  by  the  very  diligent 
and  worthy  administrators  with  the  will 
anneied,  (Dr.  West  and  Dr.  Good,  of 
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abore  all,  from  the  laws  and  constitutioDS  by  which  they  have 
effectually  guarded  it  from  the  neglect  and  abuse  to  which 
such  institutions  are  liable  (i).     We  have  seen  an  universal 


Magdalene;  Dr.  Whalley,  of  Oriel; 
Mr.  Buckler,  of  All  Souls;  and  Mr» 
BetU,  of  University  College),  to  whom 
that  care  was  consigned  by  the  univer- 
sity. Another  Half  year  was  employed 
in  considering  and  settling  a  plan  of  the 
proposed  institution,  and  in  framing  the 
statutes  thereupon,  which  were  finally 
confirmed  by  convocation  on  the  drd  of 
July,  1758.  The  professor  was  elected 
on  the  20th  of  October  following,  and 
two  scholars  on  the  succeeding  day. 
And,  lasUy,  it  was  agreed  at  the  annual 
audit  in  1761,  to  establish  a  fellowship; 
and  a  fellow  was  accordingly  elected  in 
January  foUowing.  —  The  residue  of 
this  fund  arising  from  the  sale  of  Mr. 
Viner's  Abridgment,  will  probably  be 
sufficient  hereafter  to  found  another 
fellowship  and  scholarship,  or  three 
more  scholarships,  as  shall  be  thought 
most  expedient 

(i)  The  statutes  are  in  substance  as 
follows: — 

1.  That  the  accounts  of  this  benefM- 
tion  be  separately  kept,  and  annually 
audited  by  the  delegates  of  accounts 
and  professor,  and  afterwards  reported 
to  convocation. 

2.  That  a  professorship  of  the  laws  of 
England  be  established,  with  a  salary 
of  two  hundred  pounds  per  onnum ;  the 
professor  to  be  elected  by  convocation, 
and  to  be,  at  the  time  of  his  election,  at 
least  a  master  of  arts  or  bachelor  of 
civil  law  in  the  university  of  Oxford,  of 
ten  years'  standing  from  his  matricula- 
tion ;  and  also  a  barrister  at  law,  of  four 
years'  standing  at  the  bar. 

3.  That  such  professor  (by  himself, 
or  by  deputy  to  be  previously  approved 
by  convocation)  do  read  one  solemn 
public  lecture  on  the  laws  of  England, 
and  in  the  English  language,  in  every 
academical  term,  at  certain  stated  times 
previous  to  the  commencement  of  the 
common  law  term;    or  forfeit  twenty 


pounds  for  every  omission  to  Mr.  Viner's 
general  fund :  and  also  (by  himself  or 
by  deputy,  to  be  approved,  if  occasional, 
by  the  vice-chancellor  and  proctors ;  or, 
if  permanent,  both  the  cause  and  the  de- 
puty to  be  annually  approved  by  convo- 
cation) do  yearly  read  one  complete 
course  of  lectures  on  the  laws  of  Eng- 
land, and  in  the  English  language,  con- 
sisting of  sixty  lectures  at  the  least,  to  be 
read  during  the  university  term  time, 
with  such  proper  intervals,  that  not 
more  than  four  lectures  may  fall  within 
any  single  week ;  that  the  professor  do 
give  a  month's  notice  of  the  time  when 
the  course  is  to  begin,  and  do  temAgraiU 
to  the  scholars  of  Mr.  Viner's  founda- 
tion; but  may  demand  of  other  auditors 
such  gratuity  as  shall  be  settled  from 
time  to  time  by  decree  of  convocation ; 
and  that  for  every  of  the  said  sixty 
lectures  omitted,  the  professor,  on  com- 
plaint made  to  the  vice-chancellor  with- 
in the  year,  do  forfeit  forty  shillings  to 
Mr.  Viner's  general  fund ;  the  proof  of 
having  performed  his  duty  to  lie  upon 
the  said  professor. 

4.  That  every  professor  do  continue 
in  his  office  during  life,  unless  in  case 
of  such  misbehaviour  as  shall  amount 
to  bannition  by  the  university  statutes, 
or  unless  he  deserts  the  profession  of 
the  law  by  betaking  himself  to  another 
profession;  or,  unless,  after  one  ad- 
monition by  the  vice-chancellor  and 
proctors  for  notorious  neglect,  he  is 
guilty  of  another  flagrant  omission :  in 
any  of  which  cases  he  be  deprived  by 
the  vice  chancellor,  with  consent  of  the 

house  of  convocation. 

6,  That  such  a  number  of  fellow- 
ships, with  a  stipend  of  fifty  pounds |i«r 
amuim,  and  scholarships  with  a  stipend 
of  thirty  pounds,  be  established,  as  the 
convocation  shall  from  time  to  time  or- 
dain, according  to  the  state  of  Mr.  Viner's 
revenues. 
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emulation,  who  best  should  understand,  or  most  ^faithfully 
pursue,  the  deigns  of  our  generous  patron:  and  with  pleasure 
we  recollect,  that  those  who  are  most  distinguished  *by  their 
quality,  their  fortune,  their  station,  their  learning,  or  their 
experience,  have  appeared  the  most  zealous  to  promote  the 
success  of  Mr.  Viner's  establishment 

The  advantages  that  might  result  to  the  science  of  the  Jaw 
itself,  when  a  little  more  attended  to  in  these  seats  of  know* 
ledge,  perhaps,  would  be  very  considerable.     The  leisure  and 
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6.  That  every  fellow  be  elected  by 
oonTocation,  and  at  the  time  of  election 
be  unmarried,  and  at  least  a  master  of 
arts  or  a  bachelor  of  civil  law,  and  a 
member  of  some  college  or  hall  in  the 
university  of  Oxford ;  the  scholars  of 
this  foundation,  or  such  as  have  been 
scfaolarsy  (if  qualified  and  approved  of 
by  eonvocation),  to  have  the  preference ; 
that  if  not  a  barrister  when  chosen,  he 
be  called  to  the  bar  within  one  year 
after  his  election ;  but  do  reside  in  the 
univenity  two  months  in  every  year, 
or,  in  case  of  non-residence,  do  forfeit 
the  stipend  of  that  year  to  Mr.  Viner's 
general  flmd. 

7.  That  every  scholar  be  elected  by 
convocation,  and,  at  the  time  of  elec- 
tion, be  unmarried,  and  a  member  of 
some  college  or  hall  in  the  university 
of  Oxford,  who  shall  have  been  matri- 
culated twenty-four  calendar  months 
at  the  least;  that  he  do  take  the  degree 
of  badielor  of  civil  law  with  all  conve- 
nient speed ;  (either  proceeding  in  arts 
or  otherwise);  and,  previous  to  his 
taking  the  same,  between  the  second 
and  eighth  year  from  his  matriculation, 
be  bound  to  attend  two  courses  of  the 
professor's  lectures,  to  be  certified  under 
the  professor's  hand ;  and  within  one 
year  after  taking  the  same  to  be  called 
to  the  bar ;  that  he  do  annually  reside 
six  months  till  he  is  of  four  years'  stand- 
ing, and  four  months  from  that  time  till 
he  is  master  of  arts  or  bachelor  of  civil 
law ;  after  which  he  be  bound  to  reside 
two  months  in  every  year ;  or,  in  case 
of  non-reeidenoe,  do  forfeit  the  stipend  of 
that  year  to  Mr.  Viner's  general  fund. 
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8.  That  the  scholarships  do  become 
void  in  case  of  non-attendance  on  the 
professor,  or  not  taking  the  degree  of 
bachelor  of  civil  law,  being  duly  admo- 
nished so  to  do  by  the  vice-chancellor 
and  proctors ;  and  that  both  fellowships 
and  scholarships  do  expire  at  the  end  of 
ten  years  after  each  respective  election ; 
and  become  void  in  case  of  gross  mis- 
behaviour, non-residence  for  two  years 
together,  marriage,    not  being  called 
to  the  bar  within  the  time  before  limit- 
ed,  (being  duly  admonished  so  to  be 
by  the  vice-chancellor  and  proctors),  or 
deserting  the  profession  of  the  law  by 
following  any  other  profession ;  and  that 
in  any  of  these  cases  the  vice-chancellor, 
with  consent  of  convocation,  do  declare 
the  place  actually  void. 

9.  That  in  case  of  any  vacancy  of 
the  professorship,  fellowships,  or  scho- 
larships, the  profits  of  the  current  year 
be  rateably  divided  between  the  prede- 
cessor, or  his  representatives,  and  the 
successor ;  and  that  a  new  election  be 
had  within  one  month  afterwards,  un- 
less by  that  means  the  time  of  election 
shall  fall  within  any  vacation,  in  which 
case  it  be  deferred  to  the  first  week  in 
the  next  full  term.  And  that  before 
any  convocation  shall  be  held  for  such 
election,  or  for  any  other  matter  relating 
to  Mr.  Viner's  benefaction,  ten  days' 
public  notice  be  given  to  each  college 
and  hall  of  the  convocation,  and  the 
cause  of  convoking  it. 

[The  professorship  has,  I  am  told, 
long  sunk  into  the  inglorious  duty  of 
receiving  the  stipend. — Ch.] 


[  ♦SO  ] 
[  *30  ] 
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ON  THE  STUDY 

abilities  of  the  learned  in  these  retirements  might  either  sug- 
gest expedients,  or  execute  those  dictated  by  wiser  heads  {k)f 
for  improying  its  method^  retrenching  its  superfluities,  and 
reconciling  the  little  contrarieties,  which  the  practice  of  many 
centuries  will  necessarily  create  in  any  human  system;  a  task 
which  those  who  are  deeply  employed  in  business  and  the 
more  active  scenes  of  the  profession,  can  hardly  condescend 
to  engage  in.  And  as  to  the  interest,  or  (which  is  the  same) 
the  reputation  of  the  universities  themselves,  I  may  venture 
to  pronounce,  that  if  ever  this  study  should  arrive  to  any  tole- 
rable perfection,  either  here  or  at  Cambridge,  the  nobility 
,  and  gentry  of  this  kingdom  would  uot  shorten  their  residence 
upon  this  account,  nor  perhaps  entertain  a  worse  opinion  of 
the  benefits  of  academical  education.  Neither  should  it  be 
considered  as  a  matter  of  light  importance,  that  while  we  thus 
extend  the  pamceria  of  university  learning,  and  adopt  a  new 
tribe  of  citizens  within  these  philosophical  walls,  we  interest  a 
very  *  numerous  and  very  powerful  profession  in  the  preserva- 
tion of  our  rights  and  revenues. 

For  I  think  it  past  dispute  that  those  gentlemen,  who  resort 
to  the  inns  of  court  with  a  view  to  pursue  the  profession, 
will  find  it  expedient,  whenever  it  is  practicable,  to  lay  the 
previous  foundations  of  this,  as  well  as  every  other  science,  in 
one  of  our  learned  universities.  We  may  appeal  to  the  expe- 
rience of  every  sensible  lawyer,  whether  any  thing  can  be  more 
hazardous  or  discouraging,  than  the  usual  entrance  on  the 
study  of  the  law.  A  raw  and  unexperienced  youth,  in  the 
most  dangerous  season  of  life,  is  transplanted  on  a  sudden 
into  the  midst  of  allurements  to  pleasure,  without  any  restraint 
or  check  but  what  his  own  prudence  can  suggest;  with  no 
public  direction  in  what  course  to  pursue  his  inquiries;  no 
private  assistance  to  remove  the  distresses  and  difficulties 
which  will  always  embarrass  a  beginner  (35).     In  this  situa- 

{k)  See  Lord  Bacon's  proposals  and  offer  of  a  digest 


(85)  Beg:inner8,  who  commence  the 
study  of  the  law  in  earnest,  as  a  pro- 
fession, never  fail,  in  the  present  day, 
to  avail  themselves  of  that  private  as- 
sistance which  numbers  of  well  quali> 
fied  men  offer,  and  some  carefully 
bestow.     If  a  pupil,  however,  has  no 


particular  reasons  for  individual  prefer- 
ence, the  safest  plan,  perhaps,  he  can 
adopt,  will  be  to  take  his  seat  in  those 
chambers  through  which  most  business 
passes,  where  he  will  of  course  most 
readily  leam  the  routine  of  practice :  as 
a  science,  if  he  wishes  to  make  |^ 
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tion  he  is  expected  to  sequester  himself  from  the  world,  and, 
by  a  tedious  lonely  process,  to  extract  the  theory  of  law  from 
a  mass  of  undigested  learning;  or  else,  by  an  assiduous  attend- 
ance on  the  courts,  to  pick  up  theory  and  practice  together, 
sufficient  to  qualify  him  for  the  ordinary  run  of  business. 
How  little,  therefore,  is  it  to  be  wondered  at,  that  we  hear  of 
so  frequent  miscarriages  (36) ;  that  so  many  gentlemen  of 
bright  imaginations  grow  weary  of  so  unpromising  a  search  (l), 
and  addict  themselves  wholly  to  amusements,  or  other  less 
innocent  pursuits;  and  that  so  many  persons  of  moderate 
capacity  confuse  themselves  at  first  setting  out,  and  continue 
ever  dark  and  puzzled  during  the  remainder  of  their  lives.     • 

The  evident  want  of  some  assistance  in  the  rudiments  of 
legal  knowledge  has  given  birth  to  a  practice,  which,  if  ever 
it  had  grown  to  be  general,  must  have  proved  of  extremely 
^pernicious  consequence.  I  mean  the  custom,  by  some  so  very  [  *QQ  ] 
wanriy  recommended,  of  dropping  all  liberal  education,  as  of 
no  use  to  students  in  the  law,  and  placing  them,  in  its  stead,  at 
the  desk  of  some  skilful  attorney,  in  order  to  initiate  them 
early  in  all  the  depths  of  practice,  and  render  them  more  dex- 
terous in  the  mechanical  part  of  business.  A  few  instances  of 
particular  persons,  (men  of  excellent  learning  and  unblemished 
integrity),  who,  in  spite  of  this  method  of  education,  have 
shone  in  the  foremost  ranks  of  the  bar,  afforded  some  kind  of 
sanction  to  this  illiberal  path  to  the  profession,  and  biassed 
many  parents,  of  short-sighted  judgment,  in  its  favour:  not 
considering  that  there  are  some  geniuses  formed  to  overcome 
all  disadvantages,  and  that,  from  such  particular  instances,  no 

(i)  Sir  Henry  Spelxnan,  in  die  preface  Hngttam  peregrmam,  diakeiitm  bar^am^ 

CO  his  Glossary,  baa  given  us  a  very  metkodum  ineonehmam,  volem  non  in- 

lively  picture  of  his  own  distress  upon  geniem  solum  sedperpetuit  humerU  sus- 

this  occasion :  *^  BmUit  me  maierLondi-  ti$undwn,  ixeUtti  mihi  (fitieor)  ammutt 

mmm,  juris  nosiri  eaptstndi  gratia  ;  cigus  t^" 
eum  wtstibuluM  saJutassem^  reperissemque 


more  than  a  mere  trade,  he  combine  industry  with  taleat  may  fail ; 

must,  after  all,  rely  for  its  acquisition,  but  the  total  failure  of  persons  so  gifted 

prindpally,  on  his  own  private  study.  will  bo  of  rare  occurrence ;  and  when 

(36)  When  a  profession  is  oventocked,  suehcasee  do  appear,  they  may  gene- 

the  certain  failtuce  of  numbers  may  be  raUy  be  accounted  for  by  some  pecu- 

•cfely  predicated ;  but  it  is  equally  eer«  liar,  disqualifying  circumstances. 
tain  S0B#  must  succeed.     Men  who 
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general  rules  can  be  fbrmed;  nor  obserring  that  those  Terr 
penkins  hare  frequeotly  recommended,  by  the  most  forcible  of 
all  examples,  the  disposal  of  their  own  offspring,  a  Tenr  dif- 
ferent foundation  of  legal  studies,  a  regular  academical  educa- 
tion. Perhaps  too,  in  return,  I  could  now  direct  their  eyes  to 
our  principal  seats  of  justice,  and  suggest  a  few  lines  in  fEnroor 
of  unirersity  learning  (m):  but  in  these  all  who  hear  me,  I 
know,  have  already  prevented  me. 

Making,  therefore,  due  allowance  for  one  or  two  shining 
exceptions,  experience  may  teach  us  to  foretel  that  a  lawyer, 
thus  educated  to  the  bar,  in  subsenrience  to  attorneys  and  soli- 
citors (n),  will  find  he  has  begun  at  the  wrong  end.  If  prac- 
tice be  the  whole  he  is  taught,  practice  must  also  be  the  whole 
he  will  erer  know  (38).  If  he  be  uninstructed  in  the  elements 
and  first  principles  upon  which  the  rule  of  practice  is  founded, 
the  least  variation  from  established  precedents  wOl  totally  dis- 
tract and  bewilder  him :  ita  lex  scripta  esi  (o)  is  the  utmost  his 
knowledge  will  arrive  at:  he  must  never  aspire  to  form,  and 
seldom  expect  to  comprehend,  any  arguments  drawn  dpriorif 
from  the  spirit  of  the  laws  and  the  natural  foundations  of 
justice. 
[  *d9  ]  ^Nor  is  this  all ;  for  (as  few  persons  of  birth  or  fortune,  or 

even  of  scholastic  education,  will  submit  to  the  drudgery  of 
servitude,  and  the  manual  labour  of  copying,  the  trash  of  an 
office)  should  this  infatuation  prevail  to  any  considerable  der 
gree,  we  must  rarely  expect  to  see  a  gentleman  of  distinction 
or  learning  at  the  bar.  And  what  the  consequence  may  be, 
to  have  the  interpretation  and  enforcement  of  the  laws  (which 
include  the  entire  disposal  of  our  properties,  liberties,  and  lives) 
fall  wholly  into  the  hands  of  obscure  or  illiterate  men,  is  mat^ 
ter  of  very  public  concern  (39). 

The  inconveniences  here  pointed  out  can  never  be  effectually 

(m)  The  four  highett  Judicial  office!  lowof  Trinity  College,  Cambridge  (37)- 
were  at  that  time  filled  by  gentlemen,         (»)  See  Kennet's  Life  of  Somner,  p. 

two  of  whom  had  been  fellowi  of  All  67. 
Souli    College;    another,    itudent    of         (o)  Ff.  40.  9.  12. 
Chritt  Church;  and  the  fourth,  a  fel- 


(37)  The  two  fint  were,  Lord  North-  the  Rolls.— Ch. 
Ington  and  Lord  Chief  Juftioe  Wiilet;         (88)  See  ante,  p.  26,  n.  34. 
the  third,  Lord   Manifield;    and  the         (39)  The   learning,   which  of   late 

fourth,  Sir  Thomas  Sewell,  Master  of  years  has  distinguished  the  bar,  leaves 
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prevented,  but  by  making  academicar  education  a  previous  step 
to  the  profession  of  the  common  law,  and  at  the  same  time 
making  the  rudiments  of  the  law  a  part  of  academical  educa- 
tion. For  sciences  are  of  a  sociable  disposition,  and  flourish 
best  in  the  neighbourhood  of  each  other;  nor  is  there  any 
branch  of  learning  but  may  be  helped  and  improved  by  assist- 
ances drawn  from  other  arts.  If,  therefore,  the  student  in  our 
laws  hath  formed  both  his  sentiments  and  style  by  perusal  and 
imitation  of  the  purest  classical  writers,  among  whom  the  his^ 
torians  and  orators  will  best  deserve  his  regard ;  if  he  can  rea- 
son with  precision,  and  separate  argument  from  fallacy,  by  the 
clear  simple  rules  of  pure  unsophisticated  logic;  if  he  can  fix  his 
attention,  and  steadily  pursue  truth  through  any  the  most  intri- 
cate deduction,  by  the  use  of  mathematical  demonstrations;  if 
he  has  enlarged  his  conceptions  of  nature  and  art  by  a  view  of 
the  several  branches  of  genuine  experimental  jphilosophy ;  if  he 
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little  reason  to  apprehend  that  such  will 
speecUly  be  the  degraded  state  of  the 
laws  of  England.  Our  author's  labours 
and  example  have  contributed  in  no  in- 
considerable degree  to  rescue  the  pro- 
fession from  the  reproaches  of  Lord 
Bolingbrolce,  whose  sentiments  upon 
the  education  of  a  barrister  correspond 
so  fully  with  those  of  the  learned  judge, 
that  they  deserve  to  be  annexed  to  this 
elegant  dissertation  on  the  study  of  the 
law:— 

"I  might  instance,  (says  he),  in  other 
professions,  the  obligation  men  lie  under 
of  applying  to  certun  parts  of  history ; 
and  I  can  hardly  forbear  doing  it  in  that 
of  the  law,  in  its  nature  the  noblest  and 
most  beneficial  to  mankind,  in  its  abuse 
and  debasement  the  most  sordid  and 
the  most  pernicious.  A  lawyer  now  is 
nothing  more,  I  speak  of  ninety-nine  in 
a  hundred  at  least,  to  use  some  of  Tully's 
words,  nUikguUhts  quidnm  eauius,  et 
aeutms  pneeo  aetUmum,  cantor  formula' 
rmm,  ameeps  tyllabanaiu  But  there  have 
been  lawyers,  that  were  orators,  philo- 
sophers, historians;  there  have  been 
Bacons  and  Clarendons.  There  will  be 
none  soch  anymore,  till,  in  some  better 


age,  true  ambition,  or  the  love  of  fame, 
prevails  over  avarice ;  and  till  men  find 
leisure  and  encouragement  to  prepare 
themselves  for  the  exercise  of  this  pro- 
fession by  climbing  up  to  the  vantage 
ground,  so  my  Lord  Bacon  calls'  it,  of 
science,  instead  of  grovelling  all  their 
lives  below,  in  a  mean  but  gainful  ap- 
plication to  all  the  little  arts  of  chicane. 
Till  this  happen,  the  profession  of  the 
law  will  scarce  deserve  to  be  ranked 
among  the  learned  professions;  and, 
whenever  it  happens,  one  of  the  vantage 
grounds  to  which  men  must  climb  is 
metaphysical,  and  the  other  historical, 
knowledge. 

"  They  must  pry  into  the  secret  re- 
cesses of  the  human  lieart,  and  become 
well  acquainted  with  the  whole  moral 
world,  that  they  may  discover  the  ab- 
stract reason  of  all  laws ;  and  they  must 
trace  the  laws  of  particular  states,  es- 
pecially of  their  own,  from  the  first 
rough  sketches  to  the  more  perfect 
draughts;  from  the  first  causes  or  oc- 
casions that  produced  them,  through 
all  the  effects,  good  and  bad,  that  they 
produced."  (Stud,  of  Hist.  p.  368, 
quarto  edition). — Ch. 
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has  impressed  on  his  mind  the  sound  maxims  of  the  law  of 
nature^  the  best  and  most  authentic  foundation  of  human  laws; 
if,  lastly,  he  has  contemplated  those  maxims  reduced  to  a  prac* 
tical  system  in  the  laws  of  imperial  Rome ;  if  he  has  done  this^ 
or  any  part  of  it,  (though  all  may  be  easily  done  under  as  able 
instructors  as  ever  graced  any  seats  of  learning),  a  student  thus 
qualified  may  enter  upon  the  study  of  the  law  with  incredible 
advantage  and  reputation.  And  if,  at  the  conclusion,  or  during 
[  *34  ]  *the  acqubition  of  these  accomplishments,  he  will  afford  him- 
self here  a  year  or  two's  farther  leisure,  to  lay  the  foundation 
of  his  fiiture  labours  in  a  solid  scientifical  method,  without 
thirsting  too  early  to  attend  that  practice  which  it  is  impossi- 
ble he  should  rightly  comprehend,  he  will  afterwards  proceed 
with  the  greatest  ease,  and  will  unfold  the  most  intricate  points 
with  an  intuitive  rapidity  and  clearness. 

I  shall  not  insist  upon  such  motives  as  might  be  drawn  from 
principles  of  economy,  and  are  applicable  to  particulars  only: 
I  reason  upon  more  general  topics.  And  therefore  to  the 
qualities  of  the  head,  which  I  have  just  enumerated,  I  cam;ot 
but  add  those  of  the  heart — affectionate  loyalty  to  the  king,  a 
zeal  for  liberty  and  the  constitution,  a  sense  of  real  honour, 
and  well-grounded  principles  of  religion,  as  necessary  to  form  a 
truly  valuable  English  lawyer,  a  Hyde,  a  Hale,  or  a  Talbot* 
And^  whatever  the  ignorance  of  some,  or  unkindness  of  others, 
may  have  heretofore  untruly  suggested,  experience  will  war- 
rant us  to  affirm,  that  these  endowments  of  loyalty  and  public 
spirit,  of  honour  and  religion,  are  no  where  to  be  found  in 
more  high  perfection  than  in  the  two  universities  of  this 
kingdom. 
Method  propoMd  Boforo  I  concludo,  it  may  perhaps  be  expected  that  I  lay 
the  leciores.  beforc  you  a  short  and  general  account  of  the  method  I  pro- 
pose to  follow,  in  endeavouring  to  execute  the  trust  you  have 
been  pleased  to  repose  in  my  hands.  And  in  these  solemn 
lectures,  which  are  ordained  to  be  read  at  the  entrance  of 
every  term,  (more  perhaps  to  do  public  honour  to  this 
laudable  institution,  than  for  the  private  instruction  of  in- 
dividuals) (/?),  I  presume  it  will  best  answer  the  intent  of  our 
benefactor,  and  the  expectation  of  this  learned  body,  if  I 
attempt  to  illustrate  at  times  such  detached  titles  of  the  law 

(p)  See  Lowth's  Oratio  Crewiana,  p.  S66, 
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auB  are  the  most  easy  to  be  luiderstoody  and  most  capable  of 
historical  or  critical  ornament  But  in  reading  the  complete 
course,  which  is  annually  consigned  to  my  e^e»  a  more  regu- 
lar method  will  be  necessary ;  and,  till  a  better  is  proposed,  I 
^^shall  take  the  liberty  to  follow  the  same  that  I  have  already  [  935  ] 
submitted  to  the  public  (q).  To  fill  up  and  finish  that  out* 
line  with  propriety  and  correctness,  and  to  render  the  whole 
intelligible  to  the  uninformed  minds  of  beginners,  (whom  we 
are  too  apt  to  suppose  acquainted  with  terms  and  ideas,  which 
they  never  had  opportunity  to  learn),  this  must  be  my  ardent 
endeavour,  though  by  no  means  my  promise,  to  accomplish. 
You  will  permit  me,  however,  very  briefly  to  describe  rather 
what  I  conceive  an  academical  expounder  of  the  laws  should 
do,  than  what  I  have  eter  known  to  be  done. 

He  should  consider  his  course  as  a  general  map  of  the  law, 
marking  out  the  shape  of  the  country,  its  oonoexions  and 
boundaries,  its  greater  divisions  and  principal  cities:  it  is  not 
his  business  to  describe  minutely  the  subordinate  limits,  or  to 
fix  the  longitude  and  latitude  of  every  inconsiderable  hamlet 
His  attention  should  be  engaged,  like  that  of  the  readers  in 
Fortescue's  inns  of  chancery,  ^*  in  tracing  out  the  originals 
and  as  it  were  the  elements  of  the  law/'  For  if,  as  Justin 
nian  (r)  has  observed,  the  tender  understanding  of  the  student 
be  loaded  at  the  first  with  a  multitude  and  variety  of  matter,  it 
will  either  occasion  him  to  desert  his  studies,  or  will  carry 
him  heavily  through  them,  with  much  labour,  delay,  and 
despondence.  These  originals  should  be  traced  to  their  foun- 
tains, as  well  as  our  distance  will  permit;  to  the  customs  of 
the  Britons  and  Germans,  as  recorded  by  Caesar  and  Tacitus ; 
to  the  codes  of  the  northern  nations  on  the  continent,  and  more 
especially  to  those  of  our  Saxon  princes;  to  the  rules  of  the 


(q)  The  Analysis  of  the  Laws  of  Eng- 
hod»  first  published  a.  d.  1766»  and 
exhibiting  the  order  and  principal  divi- 
sioos  of  the  ensuing  Commentaries, 
which  were  originally  submitted  to  the 
university  in  a  private  course  of  lectnresi 
A.  Ik  1755. 

(r)  /nctpMiiKkw  NOftif  espomgrg  jura 
gopmU  Rammit  iia  vitfrnftir  trodi  paste 
cpmatodunmef  ii  primo  levi  ae  smpUd 
via  tiimguta  iradamtmr :  aUoqtti,  ti  iiaiim 


ab  imHo  rudem  adhte  ei  ii^lrnntm  tmimum 
timdiim  nmkUmdime  ae  varieiaie  rermm 
OfKTov^pt,  du9nim  altenuu,  atU  deter' 
tcrem  ttudiorum  egSeiemmt,  ami  cum 
magne  labort,  tape  etiam  ems  d^ffUUniifl 
(qum  pleruwique  jiufenet  avtrtii)  teHut 
ad  id  perdacemmt,  ad  quod^  lemore  ria 
dueitUf  lim  magna  tabore,  et  time  «Ma 
d^fideniia  maturuit  perduci  pehdtttt 
IntL  I.  1.  2. 
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Homan  law  (40)  either  left  here  in  the  days  of  Papinian,  or 
imported  by  Vacarius  and  his  ^followers ;  but  above  all,  to 
that  inexhaustible  reservoir  of  legal  antiquities  and  learning, 
the  feodal  law,  or,  as  Spelman  (s)  has  entitled  it,  the  law  of 
nations  in  our  western  orb  (41).  These  primary  rules  and 
fundamental  principles  should  be  weighed  and  compared  with 
the  precepts  of  the  law  of  nature,  and  the  practice  of  other 
countries ;  should  be  explained  by  reasons,  illustrated  by  ex- 
amples, and  confirmed  by  undoubted  authorities;  their  history 
should  be  deduced,  their  changes  and  revolutions  observed, 
and  it  should  be  shewn  how  far  they  are  connected  with,  or 
have  at  any  time  been  affected  by,  the  civil  transactions  of  the 
kingdom; 

A  plan  of  this  nature,  if  executed  with  care  and  ability, 
cannot  &il  of  administering  a  most  useful  and  rational  enter- 
tainment to  students  of  all  ranks  and  professions;  and  yet  it 
must  be  confessed  that  the  study  of  the  laws  is  not  merely  a 
matter  of  amusement;  for,  as  a  very  judicious  writer  {t)  has 
observed  upon  a  similar  occasion,  the  learner  *^  will  be  consi- 
derably di^pomted,  if  he  looks  for  entertainment  without 
the  expense  of  attention."  An  attention,  however,  not  greater 
than  is  usually  bestowed  in  mastering  the  rudiments  of  other 
sciences^  or  sometinies  in  pursuing  a  favourite  recreation  or 
exercise.  And  this  attention  is  not  equally  necessary  to  be 
exerted  by  every  student  upon  every  occasion.  Some  branches 
of  the  law,  as  the  formal  process  of  civil  suits,  and  the  subtle 
distinctions  incident  to  landed  property  (42),  which  are  the 


(«)  Of  Parliamente,  57. 


(0  Dr.  Taylor's  Pref.  to  Elem.  of  Civil  Law. 


(40)  See  ante,  p.  4,  n.  4. 

(41)  See  VoL  2,  cc.  4,  5,  ft  6,  wiUi 
the  notes  thereto. 

(42)  Some  of  these  subtleties  have 
recently  been  done  away  with:  see 
Stat  3  &  4  Gill.  IV.  c.  27,  n^ch  simpli- 
fies the  remedies  for  trying  jdghts  to 
real  property ;  and  abolishes  real  ac- 
tions. The  act  also  puts  an  end  to 
the  old  doctrines,  which  held  that  entry 
upon  land  was  equivalent  to  possession ; 
that  a  right  of  entry  might  be  preserved 
by  continual  claim;  that  the  possession 
of  one  coparcener  was  the  possession  of 
all;  that  the   possession  of  a  younger 


brother  of  the  heir  to  famd  was  to  be 
deemed  the  poisesaion  of  the  heir ;  and 
that  the  right  of  entry  might  be  tolled 
or  defeated  by  descent,  discontinuance, 
or  warranty. 

The  Stat  of  S  ft  4  GuL  IV.  c.  74, 
abolishes  the  old  cumbrous  practice  of 
fines  and  recoveries,  an'd  substitutes 
more  simple  modes  of  assurance. 

The  Stat  of  8  ft  4  OuL  IV.  c.  104, 
renders  a  debtor's  real  estates  assets  in 
the  hands  of  his  heir  at  law  or  devisee, 
for  the  pajrment  of  his  simple  contract 
debts. 

The  Stat  of  3  ft  4  Gul.  IV.  c.  I05» 
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most  difficult  to  be*  thoroughly  understood,  are  the  least  worth 
the  paibs  of  understanding,  except  to  such  gentlemen  as  intend 
to  pursue  the  profession.  To  others  I  may  venture  to  apply, 
with  a  slight  alteration,  the  words  of  Sir  John  Fortescue  («) 
when  first  his  royal  pupil  determines  to  engage  in  this  study : — 
'*  It  will  not  be  necessary  for  a  gentleman,  as  such,  to  exa- 
mine with  a  close  application  the  critical  niceties  of  the  law. 
It  will  iully  be  sufficient,  and  he  may  well  enough  be  denomi-- 
nated  a  lawyer,  if  under  the  instruction  of  a  master  he  traces 
up  the  principles  and  grounds  of  the  *law,  even  to  their  origi-  [  *d7  1 
nal  elements.  Therefore,  in  a  very  short  period,  and  with 
very  little  labour,  he  may  be  sufficiently  informed  in  the 
laws  of  his  country,  if  he  will  but  apply  his  mind  in  good 
earnest  to  receive  and  apprehend  them.  For,  though  such 
knowledge  as  is  necessary  for  a  judge  is  hardly  to  be  acquired 
by  the  lucubrations  of  twenty  years,  yet,  with  a  genius  of 
tolerable  perspicacity,  that  knowledge  which  is  fit  for  a  person 
of  birth  or  condition  may  be  learned  in  a  single  year,  without 
neglecting  his  other  improvements." 

To  the  few  therefore  (the  very  few  I  am  persuaded)  that 
entertain  such  unworthy  notions  of  an  university,  as  to  sup- 
pose it  intended  for  mere  dissipation  of  thought;  to  such  as 
mean  only  to  while  away  the  awkward  interval  from  childhood 
to  twenty-one,  between  the  restraints  of  the  school  and  the 
licentiousness  of  politer  life,  in  a  calm  middle  state  of  mental 
and  of  moral  inactivity:  to  these  Mr.  Viner  gives  no  invita- 
tion to  an  entertainment  which  they  never  can  relish.  But  to 
the  long  and  illustrious  train  of  noble  and  ingenious  youth, 
who  are  not  more  distinguished  among  us  by  their  birth  and 
possessions,  than  by  the  regularity  of  their  conduct  and  their 
thirst  after  useful  knowledge,  to  these  our  bene&ctor  has  con- 
secrated the  fruits  of  a  long  and  laborious  life,  worn  out  in  the 
duties  of  his  calling;  and  will  joyfully  reflect  (if  such  reflec- 

(n)  De  Laud.  Leg.  c.  8. 


amendfty  or  rather  entirely  new  models,  to  any  of  his  issue ;  letting  in  relations 

the  law  of  dower.  by  the  half-blood ;  and  allowing  a  de- 

And  the8tatof3&4Gul.  IV.  c.  106,  scent  to  be  traced  through  a  relation 

amends  the  law  of  inheritance,  making  who  has  been  attainted, 
the  lineal  ancestor  capable  of  inheriting 


' 
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tions  can  be  now  the  employment  of  his  thoughts)  that  he 
could  not  more  effectually  have  benefited  posterity,  or  contri- 
buted to  the  service  of  the  public,  than  by  founding  an  insti- 
tution which  may  instruct  the  rising  generation  in  the  wisdom 
of  our  civil  polity,  and  inspire  them  with  a  desire  to  be 
still  better  acquainted  with  the  laws  and  constitution  of  their 
country. 
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OF  THE  NATURE  OF  LAWS  IN  GENERAL. 


Law,  in  its  most  general  and  comprehensive  sense,  signi-  l^^'^^^^'^t 
fies  a  rule  of  action  (1) ;  and  is  applied  indiscriminately  to  all  ■<:<^* 
kinds  of  action,  whether  animate  or  inanimate,  rational  or  irra- 
iionaL  Thus  we  say,  the  laws  of  motion,  of  gravitation,  of 
optics,  or  mechanics,  as  well  as  the  laws  of  nature  and  of 
nations.  And  it  is  that  rule  of  action  which  is  prescribed  by 
some  superior,  and  which  the  inferior  is  bound  to  obey* 

Thus,  when  the  Supreme  Being  formed  the  universe,  and 
created  matter  out  of  nothing,  he  impressed  certain  principles 
upon  that  matter,  from  which  it  can  never  depart,  and  without 
which  it  would  cease  to  be.  When  he  put  that  matter  into 
motion,  he  established  certain  laws  of  motion,  to  which  all 
moveable  bodies  must  conform.  And,  to  descend  from  the 
greatest  operations  to  the  smallest,  when  a  workman  forms  a 
clock,  or  other  piece  of  mechanism,  he  establishes,  at  his  own 
pleasure,  certain  arbitrary  laws  for  its  direction, — as  that  the 
hand  shall  describe  a  given  space  in  a  given  time,  to  which  law 
as  long  as  the  work  conforms,  so  long  it  continues  in  per- 
fection, and  answers  the  end  of  its  formation. 

If  we  farther  advance,  from  mere  inactive  matter  to  vegeta- 
ble and  animal  life,  we  shall  find  them  still  governed  by  laws, 
more  numerous  indeed,  but  equally  fixed  and  invariable.  The 
whole  progress  of  plants,  from  the  seed  to  the  root,  and  from 
thence  to  the  seed  again ;  the  method  of  animal  ^nutrition,  [  *d9  1 
digestion,  secretion,  and  all  other  branches  of  vital  economy; 
are  not  left  to  chance,  or  the  will  of  the  creature  itself,  but  are 
performed  in  a  wondrous  involuntary  manner,  and  guided  by 
unerring  rules  laid  down  by  the  great  Creator. 

This,  then,  is  the  general  signification  of  law,  a  rule  of  action 


( 1 )  See  pott,  note  to  p.  1 22. 
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In  iu  more  limit- 
ed Mnie,  a  rule  of 
human  conduct 
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dictated  by  some  superior  being;  and,  in  those  creatures  that 
have  neither  the  power  to  think  nor  to  will,  such  laws  must  be 
invariably  obeyed^  so  long  as  the  creature  itself  subsists,  for 
its  existence  depends  on  that  obedience.  But  laws^  in  their 
more  confined  sense  (2),  and  in  which  it  is  our  present  business 
to  consider  them,  denote  the  rules,  not  of  action  in  general,  but 
of  human  action  or  conduct;  that  is,  the  precepts  by  which  man, 
the  noblest  of  all  sublunary  beings,  a  creature  endowed  with 
both  reason  and  freewill,  is  commanded  to  make  use  of  those 
faculties  in  the  general  regulation  of  his  behaviour. 

Man,  considered  as  a  creature,  must  necessarily  be  subject 


(2)  Mr.  Christian's  note  upon  this 
passage,  having  met  the  approbation  of 
some  respectable  authoritiesi  it  has  been 
deemed  proper  to  retain  its  substance, 
but  to  subjoin  thereto  certain  qualifica- 
tions. He  says,  that,  "  the  word  law, 
in  all  cases  where  it  is  not  applied  to 
human  conduct,  may  be  considered  as 
a  metaphor,  and  in  every  instance  a 
more  Appropriate  term  may  be  found. 
When  it  is  used  to  express  the  opera- 
tions of  the  Deity  or  Creator,  it  com- 
prehends ideas  very  different  from  those 
which  are  included  in  its  signification 
when  it  is  applied  to  man,  or  his  other 
creatures.  The  volitions  of  the  Al- 
mighty are  his  laws."  Upon  this  it  is 
thought  right  to  observe,  that,  although 
the  ^word  law  nevtr  eon  be  properly 
**  used  to  express  the  operations  of  the 
Deity,"  the  term  may  be  correctly  ap- 
plied to  the  operations  of  matter  accord- 
ing to  the  laws  of  the  Creator.  Again, 
when  Mr.  Christian  says,  "if  law  is 
applied  to  any  other  object  than  man, 
it  ceases  to  contain  two  of  its  essential 
ingredient  ideas,  vis.  disobedience  and 
punishment;"  that  is  begging  the  ques- 
tion. The  rules  of  action  impressed 
upon  inanimate  nature  by  the  great 
Creator,  are  ordained  by  power  which 
precludes  all  idea  of  the  possibility  of 
disobedience,  and  of  course  all  idea  of 
punishment:  therefore,  it  would  be  a 
mere  truism  to  say  that  such  rules  are 
not  laws,  if  it  were  established  that  the 


word  law  could  never  he  correctly  used 
without  an  implied  reference  to  the  pos- 
sibility of  disobedience  and  punish- 
ment ;  but  that  is  not  to  be  assumed, 
contrary  to  the  whole  current  of  autho- 
rities. The  divine  laws  prescribed  to 
man,  indeed,  are  enforced  by  penalties, 
because  he  is  left  at  [liberty  to  disobey 
them ;  he  would  otherwise  have  no  free 
agency,  and  this  life  would  not  be  a 
state  of  trial ;  but  the  rules  kdd  doum 
for  the  operation  of  the  material  world 
are  not  the  less  ktwMt  because  mere 
matter  cannot  act  in  contradiction 
thereta  The  word  law,  as  Home 
Tooke  has  instructed  us,  (Div.  of  Pur- 
ley,  Vol  2,  c  2),  is  "merely  the  past 
participle  of  the  Anglo-Saxon  verb 
Lecjsn,  ptmere,  and  means  any  thing 
laid  down  as  a  rule." 

Mr.  Christian  candidly  admits  that 
"Hooker,  in  the  beginning  of  his 
Ecclesiastical  Polity,  like  the  learn- 
ed judge,  has  with  incomparable 
eloquence  interpreted  law  in  its  most 
general  and  comprehensive  sense.  And 
most  writers,  who  treat  law  as  a  science, 
begin  with  such  an  explanation."  The 
student  will  probably  think  he  may 
safely  adopt  that  comprehensive  expla- 
nation, though  Mr.  Christian,  from,  his 
professional  occupation  with  municipal 
law,  appears  to  have  been  unable  to 
disconnect,  in  any  case,  the  ideas  of 
law  and  of  punishment 
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to  the  laws  of  his  Creator,  for  he  is  entirely  a  dependent  being. 
A  being,  independent  of  any  other,  has  no  rule  to  pursue,  but 
such  as  he  prescribes  to  himself;  but  a  state  of  dependence  will 
inevitably  oblige  the  inferior  to  take  the  will  of  him  on  whom 
he  depends  as  the  rule  of  his  conduct;  not,  indeed,  in  every 
particular,  but  in  all  those  points  wherein  his  dependence  con- 
sists. Thb  principle,  therefore,  has  more  or  less  extent  and 
effect,  in  proportion  as  the  superiority  of  the  one  and  the  de- 
pendence of  the  other  is  greater  or  less,  absolute  or  limited. 
And  consequently,  as  man  depends  absolutely  upon  his  Maker 
for  every  thing,  it  is  necessary  that  he  should,  in  all  points, 
conform  to  his  Maker's  will. 

.  This  will  of  his  Maker  is  called  the  law  of  nature.     For  as  Natumiawthe 
God,  when  he  created  matter,  and  endued  it  with  a  principle  actJoiL  ^"°*° 
of  mobility,  established  certain  rules  for  the  perpetual  direc- 
tion of  that  motion;  so,  when  he  created  man,  and  endued 
him  with  freewill  to  conduct  himself  in  all  parts  of  *  life,  he     [  •40  ] 
laid  down  certain  immutable  laws  of  human  nature,  whereby 
that  freewill  is  in  some  degree  regulated  and  restrained,  and 
gave  him  also  the  faculty  of  reason  to  discover  the  purport  of 
those  laws. 

Considering  the  Creator  only  as  a  being  of  infinite  powers 
he  was  able  unquestionably  to  have  prescribed  whatever  laws 
he  pleased  to  bis  creature,  man^  however  unjust  or  severe. 
But,  as  he  is  also  a  being  of  infinite  wisdom,  he  has  laid  down 
only  such  laws  as  were  founded  in  those  relations  of  justice 
that  existed  in  the  nature  of  things  antecedent  to  any  positive 
precept.  These  are  the  eternal  immutable  laws  of  good  and 
evil  to  which  the  Creator  himself^  in  all  his  dispensations,  con- 
forms (d);  and  which  he  has  enabled  human  reason  to  dis- 
cover, so  far  as  they  are  necessary  for  the  conduct  of  human 
actions.  Such,  among  others,  are  these  principles:  that  we 
should  live  honestly,  should  hurt  nobody,  and  should  render 


.  {9)  The  Mosaical  dispenaation  to  the  vour  of  iireverence  to  say  that  "  to  this 

Jewsy  and  the  Christian  dispensation  to  law  the  Creator   himself  conforms?" 

the  Gentilety  were,  no  doubt,  both  in  The  fact  is,  our  author  seems  to  have 

conlbniuty  with  the   eternal  laws  of  forgotten,  for  a  moment,  that  laws  are 

good  and  eviL     The  first  of  these  laws  applicable  only  to  created  things.   (See 

instanced  by  Blackstone  is,  **  that  we  the  last  note). 
should  live  honestly:"  would  it  not  sa- 
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to  every  one  his  due;  to  which  three  general  precepts  Justi- 
nian (a)  has  reduced  the  whole  doctrine  of  law. 

But  if  the  discovery  of  these  Brst  principles  of  the  law  of 
nature  depended  only  upon  the  due  exertion  of  right  reason, 
and  could  not  otherwise  be  obtained  than  by  a  chain  of  meta- 
physical disquisitions,  mankind  would  have  wanted  some  in- 
ducement to  have  quickened  their  inquiries,  and  the  greater 
part  of  the  world  would  have  rested  content  in  mental  indo- 
lence, and  ignorance  its  inseparable  companion.  As,  there- 
fore, the  Creator  is  a  being  not  only  of  infinite  pcwer  and 
triMfom,  but  also  of  infinite  goodness^  he  has  been  pleased  so 
to  contrive  the  constitution  and  frame  of  humanity,  that  we 
should  want  no  other  prompter  to  inquire  after  and  pursue 
the  rule  of  right,  but  only  our  own  self-love^  that  universal 
principle  of  action.  For  he  has  so  intimately  connected,  so 
inseparably  interwoven  the  laws  of  eternal  justice  with  the 
happiness  of  each  individual^  that  the  latter  cannot  be  attained 
but  by  observing  the  former;  and,  if  the  former  be  punctually 
obeyed,  it  cannot  but  induce  the  latter.  In  consequence  of 
^  *41  -I  which  mutual  connexion  of  justice  and  human  felicity,  he  *has 
not  perplexed  the  law  of  nature  with  a  multitude  of  abstracted 
rules  and  precepts,  referring  merely  to  the  fitness  or  unfitness 
of  things,  as  some  have  vainly  surmised,  but  has  graciously 
reduced  the  rule  of  obedience  to  this  one  paternal  precept, 
*^  that  man  should  pursue  his  own  true  and  substantial  hap- 
Foumutjonor       pinoss"  (4).     This  is  the  foundation  of  what  we  call  ethics, 

(a)  Jmrit  praeepia  tttai  kae,  hanaU  Co  ttealing,"  it  woqU  &11  very  •hort  of 

t-Mvre,  tUieniM  wm  Ustlere,  suum  cuiqne  the  Ml  import   of  the    Latin    word 

irHmere,     InsL  1. 1.  3. — [Blackstone's  honettui:  but,  in  both  languages  alike, 

translation  of  the  words  "Aonet/tfoivere"  one  familiar  signification  of  the  words 

have  been  objected  to  by  Mr.  Christian ;  in  question  is  "frank,  open,  upright." 

■ad,  to  be  sure,  if  the  word  kaitftt  could  ^Ed*  ] 
only  be  understood  |o  mean  "not  given 


(4)  The  quaintness  (and,  it  must  be  which,  if  plainly  stated,  no  one  would 

admitted,  the  not  unfreqoent  obscu-  venture  to  contradict;   diough  few  of 

rity)  of  the  phrases  in  which  the  late  us  are  able  wholly  to  resist  temptations 

benevolent  Jeremy  Beatham  expressed  to  gratify  our  immediate  selfish  interests 

doctrines  very  similar  to  those  in  the  and  passions,  however  inoonsisfeent  such 

text  above,  has  led  many  persons  to  temporary  indulgence  may  be  with  our 

regard  as   startling  novelties,  or  even  **  own  true  and  substantial  happiness." 
as  visionary  chimeras,  practical  truths, 
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or  natural  law;  for  the  several  articles  into  which  it  is  branched 
in  our  systems,  amount  to  no  more  than  demonstrating  that 
this  or  that  action  tends  to  man's  real  happiness,  and  therefore 
Tery  justly  concluding  that  the  performance  of  it  is  a  part  of 
the  law  of  nature :  or,  on  the  other  hand,  that  this  or  that 
action  is  destructiye  of  man's  real  happiness,  and  therefore  that 
the  law  of  nature  forbids  it. 

This  law  of  nature,  being  coeval  with  mankind,  and  die-  luiuperiorityin 
tated  by  God  himself,  is  of  course  superior  in  obligation  to  mimS^ity "'' 
any  other.     It  is  binding  over  all  the  globe,  in  all  countries, 
and  at  all  times:  no  human  laws  are  of  any  validity  (5),  if 


(5)  The    passage    in  the  text  has  in  slaves,  and  senators  were  framing 

been   quarrelled  with  by   Mr.   Chris-  statutes  for  its  promotion,  and  declaring 

tian ;  and  if  Blackstone,  by  the  terms  it  a  benefit  to  the  country ;  the  Judgea 

''TaUdity,  force,  and  authority,"  here  of  the  land,  above  the  age  in  which 

meant  more  Uian  wioral  obligation;  if  they  lived,  standing  upon   the  high 

he  used  the  word  "  validity"  in  its  or-  ground  of  natural  right,  and  disdaining 

dinary  sense,  his  statement  could  hardly  to  bend  to  the  lower  doctrine  of  expe- 

bc  borne  out;  for,  it  is  a  fiiet  no  less  dieney,  declared  that  slavery  was  in- 

OfOlorious  dian  it  is  lamentable,  that  consistent  with  the  British  constitution, 

many  laws  have  been  enforced,  in  dif-  and  that  human  beings  could  not  be  the 

fierent  ages  and  in  different  countries,  subject   matter    of  property."      The 

by  brutally  despotic  power;  and  have,  learned  Judge  adds,    "as  a  lawyer,  I 

in  variooa   instances,   retained   for  a  speakof  that  early  determination,  when 

lengtli   of  time   inrcsastiUe    validity;  a  different  doctrine  was  prevailing  in  the 

though  it  would  be  impossible  to  shew  senate,  with  a  considerable  degree  of 

that  their  force  was  derived  from  '*  the  professional  pride."     See  pat,  note  to 

law  of  nature,  dictated  by  God."     The  p.  424. 

total  abolition  of  slavery  in  our  colo-  That  Blackstone,  hoiwever,  by  the 

nies,  by  the  statute  of  8  GuL  IV.  c.  73,  words  "validity,  force,  and  authority," 

has  only  very  recently  relieved  Great  in  the  passage  above,  only  meant  m^ral 

Britain  Irom  the  imputation  of  giving  or  taend  obligation,  there  can  be  little 

•*  validity  "  to  htws,  in  her  d^pcndeaeies,  doubt  In  p.  9lfpo$t,  he  says,  "  I  know 

which  degraded  man  into  a  mere  ar-  it  is  generally  laid  down,  that  acts  of 

tide  of  merchandise.     But,  though  our  parliament  contrary  to  reason  are  void. 

Icglslaton   long    labevred  under  this  But  if  the  parliament  will  positively 

atigma,  British  covts  of  Justice  were  enact  a  thing  to  be  done  which  is  un- 

free  from  the  stain.    See  poti,  pp.  127f  reasonable,  I  know  of  no  power  in  the 

423, 434.  ordinary  forms  of  the  constitution  that 

With  a  laudable  feeling  for  the  honor  is  vested  with  authority  to  control  it" 

ef  his  Judicial  brethren,    Mr.  Justice  Mr.    Christian,   in  a   note   which  is 

Beat  (In  Farbtt  v.  CocJkraa^,  2  Bam.  ft  hereto    subjoined,    animadverta    upon 

Cnsa.  470;  S.  C.  S  DowL  ft  RyL  724)  a  dieimm  in  Iktp  v.  &f9a4gt,  Hob.  87, 

observed,  that  "  it  is  matter  of  pride  to  where  it  Is  said  that,  "  an  act  of  par- 

leeollect,  that,  whilst  Economists  and  liament  made  against  natural  equity, 

politicians  were  leoonmending  to  the  is  void  in  itself;"   bu^  the  necessary 

I^slature  the  protection  of  the  tra£Bc  qualification  of  this  doctrine  is  well 
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Rcrentodor 
divlMlaw. 


[  ♦42  ] 


contraiy  to  this  (6) ;  and  such  of  them  as  are  valid  derive  all 
their  force,  and  all  their  authority,  mediately  or  immediately, 
from  this  original. 

But  in  order  to  apply  this  to  the  particular  exigencies  of 
each  individual,  it  is  still  necessary  to  have  recourse  to  reason, 
whose  office  it  is  to  discover,  as  was  before  observed,  what  the 
law  of  nature  directs  in  every  circumstance  of  life,  by  consi- 
dering what  method  will  tend  the  most  effectually  to  our  own 
substantial  happiness.  And  if  our  reason  were  always,  as  in 
our  first  ancestor  before  his  transgression,  clear  and  perfect, 
unruffled  by  passions,  unclouded  by  prejudice,  unimpaired  by 
disease  or  intemperance,  the  task  would  be  pleasant  and  easy; 
we  should  need  no  other  guide  but  this.  But  every  man  now 
finds  the  contrary  in  his  own  experience;  that  his  reason  is 
corrupt,  and  his  understanding  full  of  ignorance  and  error. 

This  has  given  manifold  occasion  for  the  benign  interposition 
of  divine  Providence,  which,  in  compassion  of  the  frailty,  the 
imperfection,  and  the  blindness  of  human  reason,  *hath  been 
pleased,  at  sundry  times  and  in  divers  manners,  to  discover  and 
enforce  its  laws  by  an  immediate  and  direct  revelation.  The 
doctrines  thus  delivered  we  call  the  revealed  or  divine  law, 
and  they  are  to  be  found  only  in  the  holy  scriptures.  These 
precepts,  when  revealed,  are  found,  upon  comparison,  to  be 
really  a  part  of  the  original  law  of  nature,  as  they  tend  in  all 
their  consequences  to  man's  felicity.     But  we  are  not  from 


staled  by  our  author  in  page  91,  al- 
ready dted;  which  see,  with  the  note 
thereto. 

Still,  no  sane  mind  will  doubt  what 
our  author  says  in  page  48,  yis.  that, 
"if  any  human  law  should  allow  or 
enjoin  us  to  commit  murder,  for  in- 
stance, we  are  bound  to  transgress  that 
human  law,  or  else  we  must  offend  both 
the  natural  and  the  divine."  And  see, 
as  to  the  true  nature  of  all  rights,  and 
the  obligation  of  all  laws,  the  note  to  p. 
122,  post,  ttdjhum.  See  also  Vol.  4, 
p.  28. 

(6)  Lord  Chief  Justice  Hobart  has 
also  advanced,  that  even  an  act  of  par- 
liament made  against  natural  justice,  as 
to  make  a  man  a  judge  in  his  own 
cause,  is  void  in  itself;  for  jura  nature 


iunt  imrnutabiliaf  and  they  are  Ugu 
Ugum,  (Hob.  87).  With  deference  to 
these  high  authorities,  I  should  con- 
ceive, that  in  no  case  whatever  can  a 
judge  oppose  his  own  opinion  and  au- 
thority to  the  clear  will  and  declaration 
of  the  legislature.  His  province  is  to 
interpret  and  obey  the  mandates  of  the 
supreme  power  of  the  state.  And  if  an 
act  of  parliament,  if  we  could  suppose 
such  a  case,  should,  like  the  edict  of 
Herod,  command  all  the  children  under 
a  certain  age  to  be  slain,  the  judge 
ought  to  resign  his  office  rather  than  be 
auxiliary  to  its  execution ;  but  it  could 
only  be  declared  void  by  the  high  au- 
thority by  which  it  was  ordained.  The 
learned  judge  himself  is  also  of  this 
opinion  in  p.  91. — Ch. 
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thence  to  conclude  that  the  knowledge  of  these  truths  was 
attainable  by  reason,  in  its  present  corrupted  state ;  since  we 
find  that,  until  they  were  revealed,  they  were  hid  from  the 
wisdom  of  ages.  As,  then,  the  moral  precepts  of  this  law  are 
indeed  of  the  same  original  with  those  of  the  law  of  nature, 
so  their  intrinsic  obligation  is  of  equal  strength  and  perpe- 
tuity. Yet  undoubtedly  the  revealed  law  is  of  infinitely  more 
authenticity  than  that  moral  system  which  is  framed  by  ethical 
writers,  and  denominated  the  natural  law;  because  one  is  the 
law  of  nature,  expressly  declared  so  to  be  by  God  himself; 
the  other  is  only  what,  by  the  assistance  of  human  reason,  we 
imagine  to  be  that  law.  If  we  could  be  as  certain  of  the  latter 
as  we  are  of  the  former,  both  would  have  an  equal  authority ; 
but,  till  then,  they  can  never  be  put  in  any  competition  toge- 
ther. 

Upon  these  two  foundations,  the  law  of  nature  and  the  law  aii  human  uw« 
of  revelation,  depend  all  human  laws  (7);  that  is  to  say,  no  tuni  and  revealed 
human  laws  should  be  suffered  to  contradict  these.  There 
are,  it  is  true,  a  great  number  of  indifferent  points  in  which 
both  the  divine  law  and  the  natural  leave  a  man  at  his  own 
liberty,  but  which  are  found  necessary,  for  the  benefit  of 
society,  to  be  restrained  within  certain  limits.  And  herein 
it  is  that  human  laws  have  their  greatest  force  and  efficacy; 
for,  with  regard  to  such  points  as  are  not  indifferent,  human 
laws  are  only  declaratory  of,  and  act  in  subordination  to,  the 
former.  To  instance  in  the  case  of  murder:  this  is  expressly 
forbidden  by  the  divine,  and  demonstrably  by  the  natural  law  * 
and  from  these  prohibitions  arises  the  true  unlawfulness  of  this 
crime.  Those  human  laws  that  annex  a  punishment  to  it  do 
not  at  all  increase  its  moral  guilt,  or  ^superadd  any  fresh  obli-  [  *4S  J 
gation  inforo  conscientuB  to  abstain  from  its  perpetration.  Nay, 
if  any  human  law  should  allow  or  injoin  us  to  commit  it>  we 
are  bound  to  transgress  that  human  law,  or  else  we  must 
offend  both  the  natural  and  the  divine.  But,  with  regard  to 
matters  that  are  in  themselves  indifferent,  and  are  not  com- 
manded or  forbidden  by  those  superior  laws, — such,  for  in- 
stance, as  exporting  of  wool  into  foreign  countries, — ^here  the 


(7)  See  p.  1,  n.  1,   and   the  references  given  at  the  close  of  the  last  pre- 
ceding note. 
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inferior  legislature  has  scope  and  opportunity  to  interposal 
and  to  make  that  action  unlawful  which  before  was  not  so  (8). 

If  man  were  to  live  in  a  state  of  nature,  unconnected  with 
other  individuals,  there  would  be  no  occasion  for  any  other 
laws  than  the  law  of  nature  (9),  and  the  law  of  God.  Neither 
could  any  other  law  possibly  exist  (10):  for  a  law  always  sup- 
poses some  superior  who  is  to  make  it;  and,  in  a  state  of  na- 
ture, we  are  all  equal,  without  any  other  superior  but  Him 
who  is  the  author  of  our  being.  But  man  was  formed  for 
society;  and,  as  is  demonstrated  by  the  writers  on  this  sub- 
ject (&),  is  neither  capable  of  living  alone,  nor  indeed  has  the 
courage  to  do  it.  However,  as  it  is  impossible  for  the  whole 
race  of  mankind  to  be  united  in  one  great  society,  they  must 
necessarily  divide  into  many,  and  form  separate  states,  com- 
monwealths, and  nations,  entirely  independent  of  each  other, 
oriAin  and  nature  and  yet  liable  to  a  mutual  intercourse.     Hence  arises  a  third 

kind  of  law  to  regulate  this  mutual  intercourse,  called  '^  the 
law  of  nations,"  which,  as  none  of  these  states  will  acknow- 
ledge a  superiority  in  the  other,  cannot  be  dictated  by  any, 
but  depends  entirely  upon  the  rules  of  natural  law,  or  upon 
mutual  compacts,  treaties,  leagues,  and  agreements  between 
these  several  communities :  in  the  construction  also  of  which 
compacts  we  have  no  other  rule  to  resort  to,  but  the  law  of 
nature;  being  the  only  one  to  which  all  the  communities  are 
equally  subject:  and  therefore  the  civil  law  (c)  very  justly 
observes^  that  quod  naturalis  ratio  inter  omnes  homilies  consti" 
tuitf  voeaiurjus  fferUiunu 

Thus  much  I  thought  it  necessary  to  premise  concerning 
the  law  of  nature,  the  revealed  law,  and  the  law  of  nations. 


nationt. 


(6)  Puffendorf,  I.  7,  c.  1,  compared  with  Barbeyrac's  Coininentary.     (c)  Ff.  1.  1.  9. 


(8)  See  post,  p.  54,  and  p.  69,  n.  6. 

(9)  Mr.  Christian,  in  a  note  upon 
this  paiuHige,  intimates  that  the  law  of 
nature  can  scarcely  be  called  into  oper- 
ation where  man  is  unconnected  with 
his  kind ;  and  that  a  state  of  nature,  to 
which  the  laws  of  nature  are  applicable, 
"must  signify  the  state  of  men  when 
they  assemble  together  previous  to,  or 
independent  of,  the  institutions  of  re- 
gular government"  He  adds,  that, 
"  the  superior  who  would  prescribe  and 


enforce  the  law  in  such  a  state,  would 
be  the  collective  force  of  the  wise  and 
good. "  The  latter  part  of  this  intima- 
tion, however,  is  hardly  consistent  with 
experience,  or  history,  which  shew  that, 
where  the  institutions  of  regular  go- 
vernment are  wanting,  it  is  not  always 
the  wise  and  good,  but,  frequently,  the 
turbulent  and  ambitious,  who  "pre^ 
scribe  and  enforce  the  law." 
(10)  See  VoL  3,  p.  70,  n. 
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tiefore  I  proceeded  to  treat  more  fiilly  of  the  prindpal  subject 
of  this  section,  municipal  or  civil  law ;  that  is,  the  rule  by 
which  particular  districts,  communities,  or  nations,  are  gorern- 
ed ;  being  thus  defined  by  Justinian  ((f),  ^^jus  civile  est  quod  DeAnition  of 
qmsque  sibi  populus  cansiiiuitJ*  I  call  it  municipal  law,  in  J^^^^^p*^  ^'^  *^^" 
compliance  with  common  speech;  for,  though  strictly  that 
expression  denotes  the  particular  customs  of  one  single  mamt* 
cipium  or  free  town,  yet  it  may,  with  sufficient  propriety,  be 
applied  to  any  one  state  or  nation,  which  is  governed  by  the 
same  laws  and  customs. 

.  Municipal  law,  thus  understood,  is  properly  defined  to  be 
^^  a  rule  of  civil  conduct  prescribed  by  the  supreme  power  in  a 
state,  commanding  what  is  right  and  prohibiting  what  is 
wrong"  (11).     Let  us  endeavour  to  explain  its  several  pro« 

{d)  Inst  I.  2.  1. 


(11)  Justinian's  definition,  as  cited  in 
tbc  last  page,  is  preferred  by  Mr. 
Christian  to  this:  he  says,  "a  munici- 
pal law  is  completely  expressed  by  the 
Jbnt  branch  of  this  definition,  a  rule  of 
efmi  eenduet  preteribed  by  thg  supreme 
n  a  etaie;.  and  the  laiier  branch, 
whai  U  right,  ondprtMbit- 
mg  what  it  wromgf  must  either  be  su- 
perfloooB,  or  eonvey  a  defective  idea  of 
a  municipal  law ;  for  if  right  and  wrong 
are  referred  to  the  municipal  law  itself, 
then  whrntever  it  commands  is  right, 
and  what  it  prohibits  is  wrong,  and  the 
olanse  wonid  be  insignificant  tautology. 
But  if  right  and  wrong  are  to  be  re- 
ferred to  the  law  of  nature,  then  the 
definition  will  become  deficient  or  er- 
nmeoos;  fiir  though  the  munteipal  law 
may  saldom  or  never  wnmmand  what  is 
wnmg,  yet  in  ten  thousand  instances  it 
forbids  what  is  right'*  The  context  of 
his  note,  however,  makes  it  obvious  that 
Mr.  Christian  meant  to  say,  not  *'  what 
is  right,'*  but,  what  SMS  right,  or  rather 
an  indifferent  point,  until  the  legislature 
interposed ;  for,  alter  stating  three,  out 
of  his  sttppoeed  ten  thousand,  instances, 
(and  the  first  of  the  three  cited  in* 
sunces  Is  no  longer  law),  he  adds,  "  all 
tbese  acts  were  perfectly  right  before 


the  prohibition  of  the  municipal  law." 
He  goes  on  to  observe,  that,  **  the  latter 
clause  of  this  definition  seems  to  have 
been  taken  from  Cicero's  definition  of 
a  law  of  nature,  though  perhaps  it  is 
there  free  from  the  objections  here  sug- 
gested; Lex  est  tasuna  ratio  insita  a 
natmrdf  quitjubet  ea  quafaciendasmtt, 
prokibelque  eemtraria.  Cic  de  Leg. 
lib.  1,  c.  6."  It  might  have  been 
noticed  that  Cicero,  in  another  passage 
of  his  writings,  gives  a  definition  of 
law  which  still  more  closely  coincide^ 
with  the  latter  part  of  Blackstone's  de- 
finition. Cicero  says,  law  is  **  Sametio 
JHsta,jubens  homesta  et  prokibens  com- 
traria,*'  This  passage  our  own  BraC'- 
ton  has  adopted,  (see  post,  pw  122),  and 
Blackstone  expressly  quotes  It  as  his 
authority,  both  in  the  page  Just  cited, 
and  again  at  the  very  commencement 
of  his  third  volume. 

Mr.  Christian  proceeds  to  say,  "the 
description  of  law  given  by  Demos- 
thenes, is  perhaps  the  most  perfect  and 
satisfactory  that  can  either  be  found  or 
conceived :  Ol  Sk  vofioi  rb  iitiaioy  nai 
rb  uaXbv  tiai  rb  trvfi^ipov  /SovXovrac, 
«a2  rovTO  Kftrovtfi'  tuii  kwitiAv  tvptOij, 
ndivbv  rovTO  ftpb^ayfia  AiriBiixBtt, 
1fa0iv   Wov  kcu  $fiQioV-»al  TOi*T-i^* 
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Arul«. 


« 

pertiesy  as  they  arbe  out  of  this  definition.  And,  first,  it  is  a 
ruk:  not  a  transient  sudden  order  from  a  superior  to  or  con- 
cerning a  particular  person ;  but  something  permanent,  uni- 
form, and  universal.  Therefore  a  particular  act  of  the  legis- 
lature to  confiscate  the  goods  of  Titius,  or  to  attaint  him  of 
high  treason,  does  not  enter  into  the  idea  of  a  municipal  law : 
for  the  operation  of  this  act  is  spent  upon  Titius  only,  and  has 
no  relation  to  the  community  in  general ;  it  is  rather  a  sen- 
tence than  a  law.  But  an  act  to  declare  that  the  crime  of 
which  Titius  is  accused  shall  be  deemed  high  treason :  this 
has  permanency,  uniformity,  and  universality ;  and  therefore 
is  properly  a  rule.  It  is  also  called  a  n^fe,  to  distinguish  it 
from  advice  or  counselj  which  we  are  at  liberty  to  follow  or  not, 
as  we  see  proper,  and  to  judge  upon  the  reasonableness  or 
unreasonableness  of  the  thing  advised :  whereas  our  obedience 
to  the  law  depends  not  upon  our  approbation^  but  upon  the 
maker^s  will  (12).  Counsel  is  only  matter  of  persuasion,  law 
is  matter  of  injunction ;  counsel  acts  only  upon  the  willing, 
law  upon  the  unwilling  also. 


vSfto^,  ^  Trdvrac  irpoff^Mi  irtiBsoBai 
iid  iroKkdf  uai  ii&kuf^f  Srt  leaQ  M 
p6fioc  i^ptifia  fiky  »ai  iHpov  9iQv, 
BSyfAa  ^  AvOptatrbiv  ^povlfuttv^  lira* 
v6pBk>fia  ik  T&v  kttovaidtv  Mti  &itov- 
aUtv  AfiapTtiitdTuPf  irdkttac  ik  aw- 
9iittfi  jtMV^*  Ka9  ^v  iraat  irpoffiiMtt 
(fv  rote  Iv  rg  ir^Xf i.  "  The  design 
and  oltject  of  laws  is  to  ascertain  what 
is  just,  honourablet  and  expedient ;  and, 
when  that  is  disooTered,  it  is  proclaim- 
ed as  a  general  ordinance,  equal  and 
impartial  to  alL  This  is  the  origin  of 
law,  which,  for  yarious  reasons,  all  are 
under  an  obligation  to  obey,  but  espe- 
cially because  all  law  is  the  invention 
and  gift  of  heaven,  the  sentiment  of 
wise  men,  the  correction  of  every  of- 
fence, and  the  general  compact  of  the 
state;  to  live  in  conformity  with  which 
is  the  duty  of  every  individual  in  so- 
ciety." Oral,  1,  eon/.  Aristogit. 

The  amiable  and  learned  Jeremy 
Bentham  has  objected,  with  even  more 
severity  than  Mr.  ChristiaA,  to  the  de* 
flnitlon  of  mtmbipal  Uw  proposed  in 


the  text ;  and  it  cannot  be  denied  that, 
in  some  of  its  fiscal  and  commercial  re- 
gulations, the  municipal  law  of  our  own 
country  is  not  recondleable,  either  as 
to  what  it  commands  or  what  it  prohi- 
bits, with  the  law  of  nature.  Some 
progress  has  been  made  towards  re- 
moving commercial  restrictions;  but 
much  remains  to  be  done.  The  truth 
seems  to  be,  that  the  text  offers  a  defi- 
nition of  what  municipal  law  ought  to 
be,  and  generally  is ;  but  is  defective  in 
not  stating  that  municipal  law  may, 
and  sometimes  does,  command  what, 
with  reference  to  the  superior  laws  of 
nature  and  of  revelation,  is  not  right ; 
and  prohibit  what,  with  reference  to 
the  same  higher  authorities,  is  not 
wrong.  Our  author  is  speaking  of 
"  the  supreme  power  in  a  itate"  but 
the  reflecting  reader  will  not  forget  that 
there  is  another  power,  which  alone 
can  be  truly  called  s»prvM#.  See  the 
notes  to  p.  122,  potU 

(12)  Seepo«/,  pp.  48, 62,  251. 
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*It  is  also  called  a  ru&,  to  distinguish  it  from  a  compact  or  [  *45  ] 
offreemeni;  for  a  compact  is  a  promise  proceeding  yrom  us, 
law  is  a  command  directed  to  us.  The  language  of  a  compact 
isy  ^  I  will,  or  will  not,  do  this ;"  that  of  a  law  is,  **  thou  shalt, 
or  shalt  not,  do  it"  It  is  true,  there  is  an  obligation  which  a 
compact  carries  with  it,  equal  in  point  of  conscience  to  that 
of  a  law ;  but  then  the  original  of  the  obligation  is  different. 
In  compacts,  we  ourselves  determine  and  promise  what  shall 
be  done,  before  we  are  obliged  to  do  it ;  in  laws,  we  are  obliged 
to  act  without  ourselves  determining  or  promising  any  thing 
at  all.     Upon  these  accounts  law  is  defined  to  be  ''  a  rufe." 

Municipal  law  is  also  <^  a  rule  of  dvil  conduct,**    This  dis-  Aruieofcwu 

•  .  t  conduct. 

tmguishes  municipal  law  from  the  natural,  or  revealed ;  the 
former  of  which  is  the  rule  of  moral  conduct,  and  the  latter 
not  only  the  rule  of  moral  conduct,  but  also  the  rule  of  faith. 
These  regard  man  as  a  creature,  and  point  out  his  duty  to 
God,  to  himself,  and  to  his  neighbour,  considered  in  the  light 
of  an  individual.  But  municipal  or  civil  law  regards  him  also 
as  a  citizen,  and  bound  to  other  duties  towards  his  neighbour 
than  those  of  mere  nature  and  religion :  duties,  which  he  has 
^Tkgaged  in  by  enjoying  the  benefits  of  the  common  union ; 
and  which  amount  to  no  more  than  that  he  do  contribute,  on 
his  part,  to  the  subsistence  and  peace  of  the  society  (13). 

It  is  likewise  "  a  rule  prescribed/*  Because  a  bare  resolu-  ATuWpr«icrib«i. 
tion,  confined  in  the  breast  of  the  legislator,  without  manifest- 
ing itself  by  some  external  sign,  can  never  be  properly  a  law. 
It  is  requisite  that  this  resolution  be  notified  to  the  people 
who  are  ta  obey  it.  But  the  manner  in  which  this  notification 
is  to  be  made,  is  matter  of  very  great  indifference.  It  may 
be  notified  by  universal  tradition  and  long  practice,  which 
supposes  a  previous  publication,  and  is  the  case  of  the  common 
law  of  England.  It  may  be  notified,  vivd  voccj  by  oflScers 
appointed,  for  that  purpose,  as  is  done  with  regard  to  procla- 
mations, and  such  acts  of  parliament  as  are  appointed  *to  be  [  *46  ] 
publicly  read  in  churches  and  other  assemblies.  It  may 
lastly  be  notified  by  writing,  printing,  or  the  like ;  which  is  the 
general  course  taken  with  all  our  acts  of  parliament  (14), 


(13)  See  the  note  to  Vol.  2,  p.  8;  monopoly  of  the   privileged  printen. 

VoL  8,  p.  1^8;  Mxxd  poit,  p.  129.  The  patentees,   however,  (or,  at  aqy 

(14)^There  must  be  a  standard  text  rate,  Aiture  patentees),  should  be  rc^ 

of  recognised  authority,   or   the  want  stricted  to  reasonable  charges, 
thereof  would  be  a  greater  evil  than  the 
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Yet,  whatever  way  is  made  use  of,  it  is  incumbent  on  the  pro- 
mulgators to  do  it  in  the  most  public  and  perspicuous  manner ; 
not  like  Caligula,  who  (according  to  Dio  Cassius)  wrote  his 
laws  in  a  very  small  character,  and  hung  them  upon  high 
pillars,  the  more  effectually  to  ensnare  the  people.  There  is 
still  a  more  unreasonable  method  than  this,  which  is  called 
making  of  laws  expostfcuto  ;  when  after  an  action  (indifferent 
in  itself)  is  committed,  the  legislator  then  for  the  first  time 
declares  it  to  have  been  a  crime,  and  inflicts  a  punishment 
upon,  the  person  who  has  committed  it.  Here  it  is  impossible 
that  the  party  could  foresee  that  an  action,  innocent  when  it 
was  done,  should  be  afterwards  converted  to  guilt  by  a  subse- 
quent law ;  he  had  therefore  no  cause  to  abstain  from  it ;  and 
all  punishment  for  not  abstaining  must,  of  consequence,  be 
cruel  and  unjust  (e).  All  laws  should  be  therefore  made  to 
commence  in  futuro^  and  be  notified  before  their  commence- 
meot ;  which  is  implied  in  the  term  *^  prescribed.^*  But  when 
this  rule  is  in  the  usual  manner  notified,  or  prescribed,  it  is 
then  the  subject's  business  to  be  thoroughly  acquainted  there- 
with ;  for  if  ignorance  of  what  he  might  know,  were  admitted 
as  a  legitimate  excuse,  the  laws  would  be  of  no  effect,  but 
might  always  be  eluded  with  impunity. 

But  farther:  municipal  law  is  ^^a  rule  of  civil  conduct 
prescribed  by  the  supreme  power  in  a  state.'*  For  legislature, 
as  was  before  observed,  is  the  greatest  act  of  superiority  that 
can  be  exercised  by  one  being  over  another.  Wherefore  it  is 
requisite  to  the  very  essence  of  a  law,  that  it  be  made  by  the 
supreme  power.  Sovereignty  and  legislature  are  indeed  coii- 
vertible  terms ;  one  cannot  subsist  without  the  other. 
[  *47  ]  *This  will  naturally  lead  us  into  a  short  inquiry  concerning 

(«)  Such   laws  among  the  Romana  veiani  dnodtdm  iahula,  lega  privatit 

were  denominated  privUegia*,  or  pri-  hominHui  irr$gari ;  id  ewim  est  priwi"' 

Tate  laws,  of  which  Gicero  (de  Leg.  8,  Ugmm,    Nemo  umqmam  fiiM,  mkii  ut 

19,  and  in  his  oration  Pro  Domo,  17)  cnuMhu,  nihU  pemietotiuSf  nUUl  quod 

thus  speaks:     **Feiani  leget  tacrattgf  minut  hac  citntat  firre pottit" 


*  An  €x poit facto\BM  may  be  either  respond  to  our  bills  of  attainder,  and 

of  a  public  or  of  a  private  nature ;  but  bills  of   pains  and  penalties,  which, 

when  we  speak  generally  of  an  ex  post  though  in  their  nature  they  are  ex  poet 

facto  law,  we  mean  a  law  which  com-  facto  laws,  yet  are  seldom  called  so. — 

prebends  the  whole  community.  Ch. 
•  The  Roman  privilegia  seem  to  cor- 
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the  nature  of  society  and  civil  goTernment ;  and  the  natural, 
inherent  right  that  belongs  to  the  sovereignty  of  a  state, 
wherever  that  sovereignty  be  lodged,  of  making  and  enforcing 
laws. 

The  only  true  and  natural  foundations  of  society  are  the  The  natural  foun. 
wants  and  the  fears  of  individuals.  Not  that  we  can  believe, 
with  some  theoretical  writers,  that  there  ever  was  a  time  when 
there  was  no  such  thing  as  society  either  natural  or  civil ;  and 
that,  from  the  impulse  of  reason,  and  through  a  sense  of  their 
wants  and  weaknesses,  individuals  met  together  in  a  large 
plain,  entered  into  an  original  contract,  and  chose  the  tallest 
man  present  to  be  their  governor.  This  notion,  of  an  actually 
existing  unconnected  state  of  nature,  is  too  wild  to  be  seriously 
admitted :  and  besides,  it  is  plainly  contradictory  to  the  re- 
vealed accounts  of  the  primitive  origin  of  mankind,  and  their 
preservation  two  thousand  years  afterwards ;  both  which  were 
effected  by  the  means  of  single  families.  These  formed  the 
irst  natural  society,  among  themselves ;  which,  every  day  ex- 
tenduig  its  limits,  laid  the  first  though  imperfect  rudiments  of 
civil  or  political  society :  and  when  it  grew  too  large  to  sub- 
sist with  convenience  in  that  pastoral  state,  wherein  the  patri- 
archs appear  to  have  lived,  it  necessarily  subdivided  itself  by 
various  migrations  into  fnore.  Afterwards,  as  agriculture  in- 
creased, which  employs  and  can  maintain  a  much  greater 
number  of  hands,  migrations  became  less  frequent :  and  various 
tribes,  which  had  formerly  separated,  reunited  again ;  some- 
times by  compulsion  and  conquest,  sometimes  by  accident, 
and  sometimes  perhaps  by  compact.  But  though  society  had 
not  its  formal  beginning  from  any  convention  of  individuals, 
actuated  by  their  wants  and  their  fears  ;  yet  it  is  the  sense  of 
their  weakness  and  imperfection  that  keeps  mankind  together ; 
>that  demonstrates  the  necessity  of  this  union ;  and  that  there- 
fore is  the  solid  and  natural  foundation,  as  well  as  the  cement, 
of  civil  society.  And  this  is  what  we  mean  by  the  original 
contract  of  society  (15);  which,  though  perhaps  in  no  instance 
it  has  ever  been  formally  expressed  at  the  first  institution  of  a 
state,  yet  in  nature  and  reason  must  always  be  understood  and 
implied,  *in  the  very  act  of  associating  together :  namely,  that  [  *48  ] 
the  whole  should  protect  all  its  parts,  and  that  ev^ry  part 

(IS)  See  potif  the  note  to  Vol.  2,  p.  S,  and  Vol.  3,  p.  158. 
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should  pay  obedience  to  the  will  of  the  whole,  or,  in  other 
words,  that  the  community  should  guard  the  rights  of  each 
individual  member,  and  that  (in  return  for  this  protection) 
each  individual  should  submit  to  the  laws  of  the  community ; 
without  which  submission  of  all  it  was  impossible  that  protec- 
tion could  be  certainly  extended  to  any. 

For  when  civil  society  is  once  formed,  government  at  the 
same  time  results  of  course,  as  necessary  to  preserve  and  to 
keep  that  society  in  order.  Unless  some  superior  be  consti- 
tuted, whose  commandsi  and  decisions  all  the  members  are 
bound  to  obey,  they  would  still  remain  as  in  a  state  of  nature, 
without  any  judge  upon  earth  to  de6ne  their  several  rights, 
and  redress  their  several  wrongs.  But  as  all  the  members 
which  compose  this  society  were  naturally  equal,  it  may  be 
asked,  in  whose  hands  are  the  reins  of  government  to  be  en-' 
trusted  ?  To  this  the  general  answer  is  easy ;  but  the  appli- 
cation of  it  to  particular  cases  has  occasioned  one  half  of  those 
mischiefs  which  are  apt  to  proceed  firom  misguided  political 
zeal.  In  general,  all  mankind  will  agree  that  government 
should  be  reposed  in  such  persons  in  whom  those  qualities  are 
most  likely  to  be  found,  the  perfection  of  which  is  among  the 
attributes  of  him  who  is  emphatically  styled  the  Supreme 
Being;  the  three  grand  requisites,  I  mean,  of  wisdom,  of 
goodness,  and  of  power;  wisdom,  to  discern  the  real  interest 
of  the  community ;  goodness,  to  endeavour  always  to  pursue 
that  real  interest ;  and  strength,  or  power,  to  carry  this  know- 
ledge and  intention  into  action.  These  are  the  natural 
foundations  of  sovereignty,  and  these  are  the  requisites  that 
ought  to  be  found  in  every  well  constituted  frame  of  govern- 
ment. 

How  the  several  forms  of  government  we  now  see  in  the 
world  at  first  actually  began,  is  matter  of  great  uncertainty^ 
and  has  occasioned  infinite  disputes.  It  is  not  my  business 
or  intention  to  enter  into  any  of  them.  However  they  began, 
[  *49  ]  or  by  *what  right  soever  they  subsist,  there  is  and  must  be  in 
all  of  them  a  supreme,  irresistible,  absolute,  uncontrolled  au« 
thority,  in  which  the  jura  summi  imperiiy  or  the  rights  of 
sovereignty,  reside.  And  this  authority  is  placed  in  those 
hands,  wherein  (according  to  the  opinion  of  the  founders  of 
such  respective  states,  either  expressly  given,  or  collected 
from  their  tacit  approbation)  the  qualities  requisite  for  su- 
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premacy,  wisdom,  goodness^  and  power,  are  the  most  likely 
to  be  found. 

The  political  writers  of  antiquity  will  not  allow  more  than  Thm  nguiar 
three  regular  forms  of  government ;  the  first,  when  the  sove-  Jjj™**'«°^«"- 
reign  power  is  lodged  in  an  aggregate  assembly  consisting 
of  all  the  free  members  of  a  community,  which  is  called  a 
democracy ;  the  second,  when  it  is  lodged  in  a  council,  com-  Democracy. 
posed  of  select  members,  and  then  it  is  styled  an  aristocracy ;  Ariitocncy. 
the  last,  when  it  is  intrusted  in  the  hands  of  a  single  person, 
and  then  it  takes  the  name  of  a  monarchy.     All  other  species  Monarchy. 
of  government,  they  say,  are  either  corruptions  of,  or  reducible 
to,  these  three. 

By  the  sovereign  power,  as  was  before  observed,  is  meant 
the  making  of  laws;  for  wherever  that  power  resides,  all 
others  must  conform  to  and  be  directed  by  it,  whatever  ap- 
pearance the  outward  form  and  administration  of  the  govern- 
ment may  put  on.  For  it  is  at  any  time  in  the  option  of  the 
legislature  to  alter  that  form  and  administration  by  a  new 
edict  or  rule,  and  to  put  the  execution  of  the  laws  into  what- 
ever hands  it  pleases ;  by  constituting  one,  or  a  few,  or  many 
executive  magistrates :  and  all  the  other  powers  of  the  state 
Biust  obey  the  legislative  power  in  the  discharge  of  their 
several  functions,  or  else  the  constitution  is  at  an  end. 

In  a  democracy,  where  the  right  of  making  laws  resides  in 
the  people  at  large,  public  virtue,  or  goodness  of  intention,  is 
more  likely  to  be  found,  than  either  of  the  other  qualities  of 
government.  Popular  assemblies  are  frequently  foolish  in 
their  contrivance,  and  weak  in  their  execution ;  but  generally 
mean  to  do  the  thing  that  is  right  and  just,  and  have  always  a 
degree  of  patriotism  or  public  spirit.  In  ^aristocracies  there  [  *50  ] 
is  more  wisdom  to  be  found,  than  in  the  other  frames  of 
government ;  being  composed,  or  intended  to  be  composed,  of 
the  most  experienced  citizens :  but  there  is  less  honesty  than 
in  a  republic,  and  less  strength  than  in  a  monarchy.  A 
monarchy  is  indeed  the  most  powerful  of  any ;  for,  by  the 
entire  conjunction  of  the  legislative  and  executive  powers,  all 
the  sinews  of  government  are  knitted  together,  and  united  in 
the  hand  of  the  prince :  but  then  there  is  imminent  danger 
of  his  employing  that  strength  to  improvident  or  oppressive 
purposes. 

Thus  these  three  species  of  government  have,  all  of  thera, 


so 
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their  several  perfections  and  imperfections.  Democracies  are 
usually  the  best  calculated  to  direct  the  end  of  a  law ;  aristo- 
cracies to  invent  the  means  by  which  that  end  shall  be  ob- 
tained ;  and  monarchies  to  carry  those  means  into  execution. 
And  the  antients,  as  was  observed,  had  in  general  no  idea  of 
any  other  permanent  form  of  government  but  these  three :  for 
though  Cicero  (f)  declares  himself  of  opinion,  *^  esse  opHme 
constitutam  rempubliatm^  qu/se  ex  tribus  generUms  iUiSf  regaUj 
aptimOf  et  papulari^  sit  madioe  confusa  f*  yet  Tacitus  treats 
this  notion  of  a  mixed  government,  formed  out  of  them  all, 
and  partaking  of  the  advantages  of  each,  as  a  visionary  whim, 
and  one  that,  if  effected,  could  never  be  lasting,  or  se- 
cure iff). 

But,  happily  for  us  of  this  island,  the  British  constitution 
has  long  remained,  and  I  trust  will  long  continue,  a  standing 
exception  to  the  truth  of  this  observation.  For,  as  with  us  the 
executive  power  of  the  laws  is  lodged  in  a  single  person,  they 
have  all  the  advantages  of  strength  and  dispatch,  that  are  to  be 
found  in  the  most  absolute  monarchy :  and  as  the  legislature  of 
the  kingdom  is  intrusted  to  three  distinct  powers,  entirely  inde- 
pendent of  each  other ;  first,  the  king;  secondly,  the  lords  spiri- 
tual and  temporal,  which  is  an  aristocratical  assembly  of  per- 
sons selected  for  their  piety,  *their  birth,  their  wisdom  (16),  their 
valour,  or  their  property ;  and  thirdly,  the  house  of  commons, 
fredy  chosen  by  the  petyde  from  among  Aefnsdoes  (17),  which 

(/)  In  his  fragments  de  Rep.  1.  2.  forma  laudari  faciliut  fuam  evenire,  vel, 

{g)  "  Cnnctm  noHoneM  et  whes  pa-  H  evenit,  kaad  dhUuma  ene  poiett" 

pmiku,  mU  priment,  ant  sUtguii  regtmt:  Ann.  L  4.  . 

dglecta  ex  hu  et  eonttituia  reipubliem 


(16)  See  mnte,  pp.  4»  9,  and  11,  wiUi 
the  notes. 

(17)  In  p.  172,  postf  our  author 
says,  "this  is  the  spirit  of  onr  const!- 
tntion;  not  that  I  assert  it  is  in  fiict 
quite  so  perfect ;  for,  if  any  alteration 
might  be  wished  or  suggested  in  the 
present  frame  of  parliaments,  it  should 
W  in  fiivoor  of  a  more  complete  repre- 
sentation of  the  people." 

The  sUtutes  of  2  GuL  IV.  cc  45,65, 
and  88,  hare  enacted  greater  "  altera- 
tions in  the  fivne  of  parliaments"  than 
Blackstone,  probably,  ventured  to  con- 


ten^late;  but  not  greater,  it  is  sin- 
cerely believed,  than  the  advanced  in- 
telligence of  the  people  justified.  Our 
politica]  machinery  was  out  of  order, 
and  had  the  repairs  of  "  the  frame  of 
parliament"  been  longer  delayed,  very 
great  hasard  of  its  total  dislocation 
would  have  been  incurred.  The  task 
of  renovation,  no  donbt,  wm  a  delicate 
one,  and  not  unattended  with  risk ;  but 
the  attempt  was  necessary,  and  it  has 
succeeded.  It  may  be  said  that  the  ex- 
periment has  not  had  a  sufficient  trial, 
and  it  is  yet  to  be  seen  hew  the  new 
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makes  it  a  kind  of  democracy :  as  this  aggregate  bodyt  actu« 
ated  by  different  springs,  and  attentive  to  different  interests, 
composes  the  British  parliament,  and  has  the  supreme  dis- 
posal of  every  thing ;  there  can  no  inconvenience  be  attempt- 
ed by  either  of  the  three  branches,  but  will  be  withstood  by 
one  of  the  other  two;  each  branch  being  armed  with  a  nega- 
tive power,  sufficient  to  repel  any  innovation  which  it  shall 
think  inexpedient  or  dangerous. 

Here  then  is  lodged  the  sovereignty  of  the  Britbh  constitu- 
tion; and  lodged  as  beneficially  as  is  possible  for  society. 
For  in  no  other  shape  could  we  be  so  certain  of  finding  the 
three  great  qualities  of  government  so  well  and  so  happily 
united.  If  the  supreme  power  were  lodged  in  any  one  of  the 
three  branches  separately,  we  must  be  exposed  to  the  incon- 
veniences of  either  absolute  monarchy,  aristocracy,  or  demo- 
cracy ;  and  so  want  two  of  the  three  principal  ingredients  of 
good  polity,  either  virtue,  wisdom,  or  power  (18).  If  it  were 
lodged  in  any  two  of  the  branches;  for  instance,  in  the  king 
and  house  of  lords,  our  laws  might  be  providently  made,  and 
well  executed,  but  they  might  not  always  have  the  good  of  the 
people  in  view:  if  lodged  in  the  king  and  commons,  we  should 
want  that  circumspection  and  mediatory  caution,  which  the 
wisdom  of  the  peers  is  to  afford:  if  the  supreme  rights  of  legis- 
lature were  lodged  in  the  two  houses  only,  and  the  king  had 
no  n^ative  upon  their  proceedings,  they  might  be  tempted  to 
encroach  upon  the  royal  prerogative^  or  perhaps  to  abolish 
the  kingly  office,  and  thereby  weaken  (if  not  totally  destroy) 
the  strength  of  the  executive  power.  But  the  constitutional 
government  of  this  island  is  so  admirably  tempered  and  com- 
pounded, that  nothing  can  endanger  or  hurt  it,  but  destroying 
the  equilibrium  of  power  between  one  branch  of  the  legisla- 
ture and  the  rest.     For,  if  ever  it  should  happen  that  the  in- 
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machinery  will  work :  be  it  so, — ^but  a 
peaceable  or  a  violent  change  wai  in* 
cvitable;  in  choeeing  between  the  two, 
was  there  room  for  reasonable  hesita- 
tion? (Set  pott,  notes  to  p.  114,  and 
to  p.  147). 

(18)  Blackstone  avoids  any  allusion 
here  to  the  Protectorate  of  Cromwell, 
under  whom  the  administration  of  go* 
vemment  was  not  deficient  either  in 


"wbdom"  or  ''power;"  whether  it  was 
wanting  in  '^virtue,"  in  that  sense  in 
which  the  word  is  properly  applicable 
to  a  government,  may  be  disputed. 
The  government  of  Cromwell  was  cer- 
tainly powerful  at  home,  and  respected 
abroad;  but  the  present  writer  desires 
not  to  be  misunderstood  as  if  he  were 
an  advocate  for  a  repetition  of  a  similar 
experiment. 
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dependence  of  any  one  of  the  three  should  be  lost,  or  that  it 
should  become  subservient  to  the  views  of  either  of  the  other 
two,  there  would  *soon  be  an  end  of  our  constitution  (19).  The 


(19)  If  it  be  agreed  that  the  very  es- 
sence of  our  own  (or  any  other)  consti- 
tution consists  in  lodging  the  supreme 
power  in  three  independent  branches 
of  legislature ;  then,  to  be  sure,  it  is 
only  a  truism,  to  say  that,  if  the  inde- 
pendence of  one  of  those  branches  were 
destroyed,  there  would  be  an  end  of 
thai  constitution :  but,  even  the  autho- 
rity of  Locke  is  insufficient  to  prove 
that  there  must,  in  such  a  case,  neces- 
sarily be  "at once  an  entire  dissolution 
of  the  bands  of  government,  and  that 
the  people  must  be  thereby  reduced  to 
a  state  of  anarchy  :"~<a  constitution 
may  be  changed,  and  yet  the  bonds  of 
government,  instead  of  being  totally 
loosed  thereby,  may  only  be  drawn  the 
tighter. 

And  it  may  be  asked,  whether  the 
idea  of  lodging  the  supreme  power  of  a 
state  in  three  entirely  independent 
branches,  is  not  an  impracticable 
theory?  That  an  approximation  to 
such  a  theory  may  be  reached,  our  own 
government  evinces ;  but,  can  any  one 
point  out  that  period  of  our  history  in 
which  the  idea  has  been  perfectly 
realised?  Were  the  bands  of  govern- 
ment totally  loosed,  and  the  people  in 
a  state  of  anarchy,  during  the  reign  of 
Henry  VIIL  ?  yet,  in  his  reign,  the  in- 
dependence ofthe  two  other  branches  of 
legislature  may  be  pretty  well  guessed 
at,  (if  we  had  not  abundant  other  evi- 
dence), by  the  mere  fact  of  their  "  pass- 
ing a  statute,  whereby  it  was  enacted 
that  the  king's  proclamation  should 
have  the  force  of  acts  of  parliament" 
(See  pott,  Vol.  4,  p.  431).  Again, 
Queen  Elisabeth,  though  she  enjoyed 
during  a  long  reign  the  affection  of  her 
subjects,  and  her  memory  is  still  che- 
rished, on  many  accounts  very  deserv- 
edly, "sometimes  exerted  her  powers 
as  roughly  as  her  father.  The  increase 
of  the  power  of  the  Star  Chamber,  and 


the  erection  of  the  high  commission 
court  in  matters  ecclesiastical,  were 
the  work  of  her  reign.  She  also  kept 
her  parliaments  at  a  very  awful  dis- 
tance ;  and  in  many  particulars  she,  at 
times,  would  carry  the  prerogative  as 
high  as  her  most  arbitrary  predeces- 
sors." (See  pott,  p.  288,  and  VoL  4, 
pp.  433,  435).  The  recollection  of 
every  reader  will  also  readily  carry  him 
back  to  diflbrent  periods  of  our  history, 
in  which  the  barons  held  both  the  king 
and  the  people  in  subjection.  But, 
though  it  is  easy  to  put  one's  finger 
upon  historical  passages  of  so  marked  a 
character,  that  no  one  will  venture  to 
say  that  the*  "equilibrium  of  power 
between  one  branch  of  the  legislature 
and  the  rest "  then  existed ;  still,  the 
question  recurs,  is  it  possible  to  point 
out  the  epoch  (and  it  ought  to  be  a 
memorable  one)  when  the  theory  of 
lodging  the  supreme  power  in  three 
perfectly  independent  branches  was 
practically  realized?  and  how  long  is 
that  state  of  things  supposed  to  have 
lasted  ?  Did  it  exist  in  those  days  (not 
long  gone  by)  when  a  very  large  pro- 
portion ofthe  members  ofthe  house  of 
commons  (so  called)  were  the  nominees 
of  members  of  the  house  of  lords,  and 
when  not  a  few  were  returned  by  the 
influence  ofthe  Crown  ?  Will  any  one 
contend  that  it  subsists  at  present?  It 
can  hardly  be  denied  that  a  preponder- 
ance of  power  now  rests  in  the  demo- 
cradc  part  of  our  government  May  it 
be  used  wisely!  (See  pott,  note  to  p. 
114). 

The  deep  mystery  of  a  triune  God- 
head, our  church  requires  us  to  receive 
with  a  humble  prostration  of  mind ;  and 
to  those  who  are  persuaded  that  this 
doctrine  is  unequivocally  laid  down  in 
the  holy  scriptures,  it  can  be  nd  stum- 
bling block  to  feel  that  it  is  a  doctrine 
far  beyond  the  comprehension  of  feeble 
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legislature  would  be  changed  from  that  which  (upon  the  sup- 
position of  an  original  contract,  either  actual  or  implied)  is 
presumed  to  have  been  originally  set  up  by  the  general  con- 
sent and  fundamental  act  of  the  society:  and  such  a  change, 
however  effected,  is,  according  to  Mr.  Locke  (A),  (who  per-; 
haps  caries  his  theory  too  far),  at  once  an  entire  dissolution 
of  the  bands  of  government;  and  the  people  are  thereby  re-  AndtheMopieAt 
duced  to  a  state  of  anarchy,  with  liberty  to  constitute  to  them-  c^iStute. 
selves  a  new  legislative  power. 

Having  thus  cursorily  considered  the  three  usual  species  of 
government,  and  our  own  singular  constitution,  selected  and 
compounded  from  them  all,  I  proceed  to  observe,  that,  as  the 
power  of  making  laws  constitutes  the  supreme  authority,  so, 
wherever  the  supreme  authority  in  any  state  resides,  it  is  the 
right  of  that  authority  to  make  laws;  that  is,  in  the  words  of 
our  definition,  to  prescribe  the  rule  ofcivU  action.  And  this  may 
be  discovered  from  the  very  end  and  institution  of  civil  states. 
For  a  state  is  a  collective  body,  composed  of  a  multitude  of 
individuals,  united  for  their  safety  and  convenience,  and  in- 
tending to  act  together  as  one  man.  If  it  therefore  is  to  act 
as  one  man,  it  ought  to  act  by  one  uniform  will.  But,  inas- 
much as  political  communities  are  made  up  of  many  natural 
persons,  each  of  whom  has  his  particular  will  and  inclination, 
these  several  wills  cannot  by  any  naturcU  union  be  joined  to- 
gether, or  tempered  and  disposed  into  a  lasting  harmony,  so 
as  to  constitute  and  produce  that  one  uniform  will  of  the 
whole.  It  can  therefore  be  no  otherwise  produced  than  by  a 
political  union;  by  the  consent  of  all  persons  to  submit  their 
own  private  wills  to  the  will  of  one  man,  or  of  one  or  more 
assemblies  of  men,  to  whom  the  supreme  authority  is  en- 

(A)  On  Government,  part  2,  s.  212. 


man.  But  the  idea  of  a  political  trinity, 
co-ordinate  and  co-equal,  of  which  no 
one  branch  shall  be  before  or  after  the 
other,  is  a  mere  human  invention,  open 
to  discussion,  and  entitled  to  no  more 
deference  than  it  can  win  by  satisfying 
the  understanding.  It  has  long  been  a 
fsvourite  idol,  but  if  closer  examination 
shall  disclose  it  to  be  a  mere  lifeless 
image,  its  superstitious   worship  wiU 


The  present  writer  does  not  deny, 
he  fully  believes  in,  the  advantages  of 
three  branches  of  government,  of  which 
each  may  be  a  check  upon  the  other: 
he  does  not  absolutely  deny,  though  he 
doubts,  the  benefit  which  it  may  be 
thought  would  accrue  if  all  the  three 
branches  were  of  precisely  equal  weight : 
but,  that  this  nice  atiUustment  ever  has 
been  effected,  or  that  it  is  possible,  still 
remains  to  be  demonstrated. 
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trusted  (20):  and  this  will  of  that  one  man,  or  assemblage  o^ 
men,  is  in  different  states,  according  to  their  different  consti- 
tutions, understood  to  be  law. 

Thus  &r  as  to  the  right  of  the  supreme  power  to  make 
[  *5d  ]  laws ;  but  farther,  it  is  its  duty  likewise.  For  since  the  *re- 
spective  members  are  bound  to  conform  themselves  to  the  will 
of  the  state,  it  is  expedient  that  they  receive  directions  from 
the  state  declaratory  of  that  its  will  (21).  But,  as  it  is  im- 
possible, in  so  great  a  multitude,  to  give  injunctions  to  every 
particular  man,  relative  to  each  particular  action,  it  is  there- 
fore incumbent  on  the  state  to  establish  general  rules,  for  the 
perpetual  information  and  direction  of  all  persons  in  all  points, 
whether  of  positive  or  negative  duty.  And  this,  in  order  that 
every  man  may  know  what  to  look  upon  as  his  own,  what  as 
another^s ;  what  absolute  and  what  relative  duties  are  required 
at  his  hands ;  what  is  to  be  esteemed  honest,  dishonest,  or  in- 
different :  what  degree  every  man  retains  of  his  natural  liberty; 
what  he  has  given  up  as  the  price  of  the  benefits  of  society; 
and  after  what  manner  each  person  is  to  moderate  the  use  and 
exercise  of  those  rights  which  the  state  assigns  him,  in  order 
to  promote  and  secure  the  public  tranquillity. 

From  what  has  been  advanced,  the  truth  of  the  former 
branch  of  our  definition  is  (I  trust)  sufficiently  evideut;  that 
^^  municipal  law  is  a  rule  of  civil  conduct  prescribed  by  the 
supreme  power  in  a  state,**  I  proceed  now  to  the  latter  branch 
of  it;  that  it  is  a  rule  so  prescribed,  ^^  commanding  what  is 
rights  and  prohibiting  what  is  wrong** 

Now,  in  order  to  do  this  completely,  it  is  first  of  all  necessary 
that  the  boundaries  of  right  and  wrong  be  established  and  as- 
certained by  law.  And  when  this  is  once  done,  it  will  follow 
of  course  that  it  is  likewise  the  business  of  the  law,  considered 
as  a  rule  of  civil  conduct,  to  enforce  these  rights,  and  to  re- 
strain or  redress  these  wrongs.  It  remains,  therefore,  only  to 
consider  in  what  manner  the  law  is  said  to  ascertain  the  boun- 
daries of  right  and  wrong;  and  the  methods  which  it  takes  to 
command  the  one  and  prohibit  the  other. 
Lawiftre  F^i'  this  purposo  cvery  law  may  be  said  to  consist  of  several 

1  Decumtory,      parts :  one,  declaratory;  whereby  the  rights  to  be  observed, 

.    (20)  See  amie,  pp«  44  and  47 ;  jtati,     Uiereto. 

pp.  125,  251 ;  Vol.  2,  p.  8,  and  the  note  (21)  See  anttf  p.  46. 
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4iid  the  wrong  to  be  eschewed,  are  clearly  defined  and  *  laid     [  "^54  ] 
down :  another,  directory;  whereby  the  subject  is  instructed  s.  Directonr. 
and  enjoined  to  observe  those  rights,  and  to  abstain  from  the 
commission  of  those  wrongs:  a  third,  remedial;  whereby  a  s.  Remedial. 
method  is  pointed  out  to  recover  a  man's  private  rights,  or 
redress  his  private  wrongs ;  to  which  may  be  added  a  fourth,  ^  vindicatory, 
usually  termed  the  sanction^  or  vindicaiary  branch  of  the  law : 
whereby  it  is  signified  what  evil  or  penalty  shall  be  incurred 
by  such  as  commit  any  public  wrongs,  and  transgress  or  ne- 
glect their  duty. 

With  regard  to  the  first  of  these,  the  declaratory  part  of  i.  AstoUiededa- 
the  municipal  law,  this  depends  not  so  much  upon  the  law  of  muiScipai  uw. 
revelation  or  of  nature,  as  upon  the  wisdom  and  will  of  the 
legislator.     This  doctrine,  which  before  was  slightly  touched, 
deserves  a  more  particular  explication.     Those  rights  then 
which  God  and  nature  (22)  have  established,  and  are  there- 


(22)  A  late  annotator  on  these  Com- 
mentariea  says,  "  he  doea  not  feel  able 
to  comprehend  such  rights:"  however, 
Cicero,  Grotius,  Titius,  Barbeyrac, 
Heineccius,  Locke,  Paley,  Home  Tooke, 
and  others,  (aa  may  be  seen  by  re- 
fei«nce  to  their  writings,  cited  poti, 
in  note  to  p.  122),  found  no  difficulty 
in  comprehending  that  certain  rights, 
such  as  those  of  life  and  liberty,  are 
eslahlished  by  God  aad  nature,  and  are, 
therefore,  properly  called  natural  rights. 
This  conclusion  is  in  accordance  wiUi 
the  general  feelings  of  mankind  in  all 
recorded  ages. 

The  annotator  alluded  to  says,  that 
''rights  must  either  be  of  God,  and 
therefore  immutable;  or  natiuiU,  and 
therefore  very  mutable:"  thus  sepa- 
rating two  things  which  are  essentially 
oonnected«  and  forgetting  that  natural 
rights  are  solely  founded  upon,  and  are 
equally  immutable  as,  the  will  of  God. 
(See  onle,  p.  40).  The  difficulty  seems 
to  have  arisen  from  confounding  toge- 
ther, as  if  they  were  one  and  the  same, 
natural  rights,  and  righta  merely  de- 
rived from  posirive  institutions :  these 
latter  every  one  knows  are  mutable; 
even  the  Jewish  dispensation,  though 


given  by  God  himself,  was  not  immu- 
table ;  but,  how  can  changes  in  positive 
institutions  prove  the  mutability  of 
natural  rights?  To  aigue  upon  one 
subject  from  premises  only  applicable 
to  another,  is  not  a  mode  of  ratiodna- 
tion  likely  to  lead  to  clearness  of  com- 
prehension. 

The  writer  in  question  seems  to  en- 
tertain some  strange  sort  of  notion,  that 
natural  rights  cannot  exist  if  it  be  pos- 
sible to  violate  them.  He  says,  "the 
tenure  of  life  and  liberty  is  very  frail 
under  despotic  power;"  this  is  true; 
but  what  then?  Is  the  despotic  de- 
struction of  life  not  a  violation  of  na- 
tural right?  He  i»oceeds  to  say,  ** the 
only  plain  natural  law  is  that  of  the 
strongest:*'  in  saying  so,  he  palpably 
confounds  natural  law  and  the  power  of 
infringing  that  law.  He  adds,  "  the 
true  business  of  municipal  law  is  to 
abridge,  or  annul,  the  right  arrogated 
by  strength."  Be  it  so.  But  does  this 
prove  that  the  laws  of  God  and  of  na- 
ture do  not  forbid  what  the  municipal 
law  also  attempts  to  restrain,  hy  the 
immediate  terrors  of  temporal  punish- 
ment? 

The  same  writer,  after  having  de- 
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fore  called  natural  rights,  such  as  are  life  and  liberty,  need 
not  the  aid  of  human  laws  to  be  more  effectually  invested  in 
every  man  than  they  are;  neither  do  they  receive  any  addi- 
tional strength  when  declared  by  the  municipal  laws  to  be 
inviolable.  On  the  contrary,  no  human  legislature  has  power 
to  abridge  or  destroy  them,  unless  the  owner  shall  himself 


clared  the  "inexpediency"  of  the  dis- 
elusion,  goes  on,  not  very  consistently, 
to  ask,  "  what  is  the  law  of  God  7"   To 
which  comprehensive  question  it  may 
be  a  sufficient  answer  to  refer  the  in- 
quirer to  the  sacred  volume  in  which 
that   law   is    recorded.      The   querist 
might  have  found  a  good  summary  of 
this  law  in  the  decalogue ;  and  a  more 
concise  one  in  the  declaration  of  our 
Saviour,   that  the  whole  code  of  the 
divine  law  hinges  upon  two  cardinal 
points.     When,  by  inference  and  rea- 
soning, any  principles  are  laid  down  as 
part  of  the  undeclared  law  of  God,  or, 
In  other  words,  as  part  of  the  law  of 
nature ;  if  those  principles  are  not  only 
consistent  with,  but  necessary  deduc- 
tions from,  the  two  great  laws  which 
command  us  to  love  our  God,  and  to 
love  our  neighbour;  and  if  it  would, 
in  fact,  be  a  deviation  from  either  of 
those  laws  not  to  act  upon  the  princi- 
ples so  deduced  therefrom ;  this  will  be 
sufficient  evidence  that  such  principles, 
though  not  specified  in  the  declared 
law  of  God,  as  revealed  to  us  in  express 
terms,  are  yet  part  of  his  will,  and 
therefore  form  part  of  what  is  Justly 
to  be  deemed  the  law  of  nature. 

The  critic,  however,  proceeds  thus : 
"  the  law  of  God  and  the  law  of  nature, 
in  the  sense  mentioned  in  the  text," 
(that  is,  as  establishing  what  are  called 
natural  rights),  "appear  to  have  had 
their  full  scope  and  range  for  ages  in 
places  remote ;  and  what  is  their  con« 
dition  but  one  frightful  and  horrible  in 
the  extreme."  It  is  not  easy  to  un- 
derstand what  is  insinuated  by  the  as- 
sertion that  the  law  of  God  and  the 
law  of  nature  have  had  their /ull  scope 
and  range  for  ages,  in  places  which  are 


in   an   extremely    horrible   condition; 
but,  whatever  was  thereby  meant,  the 
critic  adds,  **  it  may  be  said,  that  the 
moral  picture  of  these  regions  is  not  of 
God,  but  of  man  in  his  fallen  state." 
Undoubtedly,  it  will  be  so  said;  and 
no  man  of  sane  mind  will  venture  to 
state  an  explicit  opinion,  in  plain  terms, 
to  the  contrary.     (See  pottf  note  to  p. 
69).     But  the  critic  is  willing  to  shel- 
ter himself  under  cover  of   the   im- 
perfections of  language,  and  says  that, 
"  the  moment  we  assume  words  as  the 
measure  of  things,  every  mind  will  ap- 
ply its  own  standard."     Might  it  not 
more  truly  be  said,  that  none  but  an 
extremely  ill   regulated  mind  will,  in 
the  conduct  of  any  argument,  apply  a 
peculiar  standard  of  its  own  to  measure 
the  extent  and  limits  of  any  word,  which 
has  preriously  received  a  precise,  sin- 
gle,  and  well-defined  meaning   from 
general  usage  ?  As  to  "  assuming  words 
as  the  measure  of  things,"  by  what 
other  medium  is  it  supposed  possible 
to  carry  on  discussion?     The  instru- 
ment is  not  a  perfect  one,  but  its  failure 
to  express  the  meaning  intended  may 
frequently  be  referred  to  the  fault  of 
the  person  who  uses  it.    (See  poei,  note 
to  p.  122). 

For  instance,  when  the  writer  in 
question,  speaking  of  the  law  of  God, 
asks  "  where  is  the  theoretical  notion  of 
such  a  law,  perfectly  governing  and  di- 
recting human  affiurs,  visible  7  "  most 
readers  will,  probably,  be  ready  to  an- 
swer that  no  theoretical  notion,  either 
of  a  law  or  of  any  thing  else,  ever  was 
visible :  the  examination  of  a  theory,  in- 
deed, may  be  made  visible,  by  commit- 
ting it  to  paper ;  and  if  the  theory  be 
acted  upon,  its  effects  may  be  percep- 
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commit  some  act  that  amounts  to  a  forfeiture.  Neither  do 
diTine  or  natural  duties  (such  as,  for  instance,  the  worship  of 
God,  the  maintenance  of  children,  and  the  like)  receive  any 
stronger  sanction  from  being  also  declared  to  be  duties  by  the^ 
law  of  the  land.  The  case  i$  the  same  as  to  crimes  and  misde- 
mesQors,  that  are  forbidden  by  the  superior  laws,  and  therefore 
styled  mala  in  se,  such  as  murder,  theft,  and  perjury;  which 
contract  no  additional  turpitude  from  being  declared  unlawful 
by  the  inferior  legislature.  For  that  legislature  in  all  these 
cases  acts  only,  as  was  before  observed,  in  subordination  to' 
the  great  lawgiver,  transcribing  and  publishing  his  precepts. 
So  that,  upon  the  whole,  the  declaratory  part  of  the  muni- 
cipal law  has  no  force  or  operation  at  all,  with  regard  to  ac* 
tions  that  are  naturally  and  intrinsically  right  or  wrong. 

*But,  with  regard  to  things  in  themselves  indifferent,  the  r  #55  t 
case  is  entirely  altered.  These  become  either  right  or  wrong, 
just  or  unjust,  duties  or  misdemesnors,  according  as  the  muni- 
cipal legislator  sees  proper,  for  promoting  the  welfare  of  the 
society,  and  more  effectually  carrying  on  the  purposes  of  civil 
life.  Thus  our  own  common  law  has  declared,  that  the  goods 
of  the  wife  do  instantly  upon  marriage  become  the  property 
and  right  of  the  husband;  and  our  statute  law  has  declared 
all  monopolies  a  public  offence:  yet  that  right,  and  this  of- 
fence, have  no  foundation  in  nature,  but  are  merely  created 
by  the  law,  for  the  purposes  of  civil  society.  And  sometimes, 
where  the  thing  itself  has  its  rise  from  the  law  of  nature,  the 
particular  circumstances  and  mode  of  doing  it  become  right 
or  wrong,  as  the  laws  of  the  land  shall  direct.  Thus,  for 
instance,  in  civil  duties;  obedience  to  superiors  is  the  doctrine 
of  revealed  as  well  as  natural  religion:  but  who  those  supe- 
riors shall  be,  and  in  what  circumstances,  or  to  what  degrees 
they  shall  be  obeyed,  it  is  the  province  of  human  laws  to 
determine.     And  so,  as  to  injuries  or  crimes,  it  must  be  left 


tilil«  enough  by  other  senses,  as  well  as  not  be  of  less  clear  obligation,  because, 

by  the  sight.     And  If  the  critic  only  its  penalties  have  been  incurre<L 
meant  by  his  very  oddly  expressed  in-  Verbal  criticism  is  a  most  unsatisfac- 

terrogation,  to  ask,  what  vidble  results  tory employment;  but  when  dangerous 

has  Uie  law  of  Ood  produced?     he  "  theoretical  notions"  are  enreloped  in, 

might  be  told  that,  even  if  those  results  misty  words,  it  is  not  a  useless,  though 

had  been  much  less  iaTourable  than  is  it  is  but  a  humble,  employment,  to  dis- 

actually  the  case,  the  law  of  God  would  pel  the  cloudy  illusion. 
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4.  Vindicatory. 


to  our  own  legislature  to  decide,  in  what  cases  the  seizing 
another's  cattle  shall  amount  to  a  trespass  or  a  theft;  and 
where  it  shall  be  a  justifiable  action,  as  when  a  landlord  takes 
them  by  way  of  distress  for  rent. 

Thus  much  for  the  dedaratory  part  of  the  municipal  law; 
and  the  directory  stands  much  upon  the  same  footing;  for  this 
virtually  includes  the  former^  the  declaration  being  usually 
collected  from  the  direction.  The  law  that  says,  "  thou  shalt 
not  steal/'  implies  a  declaration  that  stealing  is  a  crime.  And 
we  have  seen  (t)  that,  in  things  naturally  indifferent,  the  very 
essence  of  right  and  wrong  depends  upon  the  direction  of  the 
laws  to  do  or  to  omit  them. 

The  remedial  part  of  a  law  is  so  necessary  a  consequence 
of  the  former  two,  that  laws  must  be  very  vague  and  im- 
^perfect  without  it  For  in  vain  would  rights  be  declared, 
in  vain  directed  to  be  observed,  if  there  were  no  method  of 
recovering  and  asserting  those  rights,  when  wrongfully  with- 
held or  invaded.  This  is  what  we  mean  properly,  when  we 
speak  of  the  protection  of  the  law.  When,  for  instance,  the 
declaratory  part  of  the  law  has  said,  ^^  that  the  field  or  inherit- 
ance, which  belonged  to  Titius's  father,  is  vested  by  his  death 
in  Titius;"  and  the  directory  part  has  ^^  forbidden  any  one  to 
enter  on  another's  property,  without  the  leave  of  the  owner: " 
if  Gaius  after  this  will  presume  to  take  possession  of  the  land, 
the  remedial  part  of  the  law  will  then  interpose  its  office;  will 
make  Gaius  restore  the  possession  to  Titius,  and  also  pay 
him  damages  for  the  invasion* 

With  regard  to  the  sanction  of  laws,  or  the  evil  that  may 
attend  the  breach  of  public  duties,  it  is  observed,  that  humaq 
legislators  have  for  the  most  part  chosen  to  make  the  sanction 
of  their  laws  rather  vindicatory  than  remuneratoryj  or  to  con-* 
sist  rather  in  punishments,  than  in  actual  particular  rewards. 
Because,  in  the  first  place,  the  quiet  enjoyment  and  protec- 
tion of  all  our  civil  rights  and  liberties,  which  are  the  sure 
and  general  consequence  of  obedience  to  the  municipal  law, 
are  in  themselves  the  best  and  most  valuable  of  all  rewards. 
Because  also,  were  the  exercise  of  everv  virtue  to  be  enforced 
by  the  proposal  of  particular  rewards,  it  were  impossible  for 
any  state  to  fiimish  stock  enough  for  so  profuse  a  bounty. 
And  farther,  because  the  dread  of  evil  is  a  much  more  forcible 


(j)  See  paffe  48. 
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principle  of  human  actions  than  the  prospect  of  good  (A).  For 
which  reasons,  though  a  prudent  bestowing  of  rewards  is  some- 
times of  exquisite  use,  yet  we  find  that  those  civil  laws,  which 
enforce  and  enjoin  our  duty,  do  seldom,  if  ever,  propose  any 
privilege  or  gift  to  such  as  obey  the  law;  but  do  constantly 
come  armed  with  a  penalty  denounced  against  transgressors, 
either  expressly  defining  the  nature  and  quantity  of  the  punish- 
ment, or  else  leaving  it  Uf  the  discretion  of  the  judges,  and 
those  who  are  entrusted  with  the  care  of  putting  ^e  laws  in 
execution. 

*Of  all  the  parts  of  a  law  the  most  effectual  is  the  vindica-  [  *57  ] 
tory  (23).  For  it  is  but  lost  labour  to  say,  "  de  this,  or  avoid 
that,''  unless  we  also  declare,  ^^  this  shall  be  the  consequence 
of  your  non-compliance."  We  must  therefore  observe,  that 
the  main  strength  and  force  of  a  law  consists  in  the  penalty 
annexed  to  it.  Herein  is  to  be  found  the  principal  obligation 
of  human  laws. 

{k)  Locke,  Hum.  Und.  b.  2,  c.  21. 


(23)  The  great  object  of  vindicatory  offence,    were  that  measure."       The 

law  (indeed  its  only  reasonable  object,  measure  was  indeed  sufficiently  demo* 

in  most  cases)  is  to  render  the  repeti-  cratic,  if  there  ever  wom  a  time  when, 

tkm  of  crime  less  frequent  by  the  means  In  any  country,  pecuniary  fines  were 

of  punishments ;  and  with  those  means  the  only  punishment  of  crime.   In  such 

ov  own  code  abounds.    In  its  stem  se-  a  state  the  poor  might  commit  any  sort 

verity  it  does  not  sufficiently  regard  the  of  crime  with  impunity.     But,  if  there 

comparative  heinousness   of  offences,  never  was  any  age  or  nation  in  which 

Much  has  been  done  within  the  last  they   who  could   not  pay  from  their 

few  years,  but  much  more  remains  to  purses  were  not  compelled  to  pay  in 

be  done,  to  correct  this  opprobritem.    It  their  persons  the  compensation  which 

is  very  doubtful  whether  the  crime  of  they  were  sentenced  to  make  for  crimes; 

murder  is  rendered  less  frequent   by  then,  the  spirit  of  a  system  allowing  to 

the  dread  of  capital  punishment;  but  the  rich  immunity  froni  personal  penal« 

if  it  be  so,   murder,  perhaps,   ought  ties,  on  the  easy  condition  of  parting 

to  be  the  only  crime   punished  with  with  a  portion  of  their  superfluity,  was 

death.  the  very  reverse  of  democratic.    There 

A   late   writer    (in  whose   opinion,  was  a  time  when,  in  this  country,  the 

hiywever,  it  is  by  no  means  intended  to  wanton    murder  of  a  fellow-creature 

concur,)  seems  to  eondder  a  system  of  might  be  expiated  by  payment  of  a 

fines  as  the  grand  panacea  for  all  crime :  fixed  pecuniary  mulct ;  and  the  wealthy 

(see  tuie,  p.  8,  n.  12) :  he  says,  in  a  note  miscreant  might  deliberately  calculate, 

upon  Blackatone's  text,  that,   "when  beforehand  and  with    certainty,    the 

demoaracy    really    entered     into    the  price  of  the  blood  he  intended  to  spill : 

spirit  of  laws,  crimes  were  measured  but  those  were  not  days  when  demo- 

by  their  noxiousness  to  society,  and  cracy  prevailed,  but  when  every  rude 

Haes,  rising  with  the  enormity  of  the  chieftain  was  a  despot. 
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Legislators  and  their  laws  are  said  to  compel  and  obliye: 
not  that  by  any  natural  violence  they  so  constrain  a  man,  as 
to  render  it  impossible  for  him  to  act  otherwise  than  as  they 
direct,  which  is  the  strict  sense  of  obligation;  but  because,  by 
declaring  and  exhibiting  a  penalty  against  offenders,  they 
bring  it  to  pass  that  no  man  can  easily  choose  to  transgress 
the  law;  since,  by  reason  of  the  impending  correction,  com- 
pliance is  in  a  high  degree  preferable  to  disobedience.  And, 
even  where  rewards  are  .proposed  as  well  as  punishments 
threatened,  the  obligation  of  the  law  seems  chiefly  to  consist 
in  the  penalty;  for  rewards,  in  their  nature,  can  only  persuade 
and  aHure;  nothing  is  compulsory  but  punishment 

It  is  true,  it  hath  been  holden,  and  very  justly,  by  the  prin- 
cipal of  our  ethical  writers,  that  human  laws  are  binding  upon 
men's  consciences.  But  if  that  were  the  only  or  most  forcible 
obligation,  the  good  only  would  regard  the  laws,  and  the  bad 
would  set  them  at  defiance.  And,  true  as  this  principle  is,  it 
must  still  be  understood  with  some  restriction.  It  holds,  I  ap- 
prehend, as  to  rights;  and  that,  when  the  law  has  determined 
the  field  to  belong  to  Titius,  it  is  matter  of  conscience  no  lon- 
ger to  withhold  or  to  invade  it  So  also  in  regard  to  natural 
duties f  and  such  offences  as  are  mala  in  se:  here  we  are  bound 
in  conscience;  because  we  are  bound  by  superior  laws,  before 
those  human  laws  were  in  being,  to  perform  the  one  and 
abstain  from  the  other.  But  in  relation  to  those  laws  which 
enjoin  only  positive  duties^  and  forbid  only  such  things  as 
are  not  mala  in  se^  but  mala  prohibita  merely,  ^without  any 
intermixture  of  moral  guilt,  annexing  a  penalty  to  non-com- 
pliance (/),  here  I  apprehend  conscience  is  no  farther  con- 
cerned, than  by  directing  a  submission  to  the  penalty,  in  case 
of  our  breach  of  those  laws  (24) ;  for  otherwise  the  multitude 

(/)  See  VoL  2,  page  420- 


(24)  It  may  be  truei  as  a  late  anno- 
tator  has  insisted,  that  it  would  be  a 
refinement  of  feeling  to  treat  as  matters 
of  conscience  "  things  purely  indiflerent 
to  the  good  of  society  in  a  moral  point 
of  view."  But,  can  the  observance,  or 
non-observance  of  existing  laws,  ever 
•be  a  matter  of  indifference,  in  a  moral 
point  of  view?     It  js  possible,  by  a 


stretch  of  imagination,  to  conceive  that 
laws  might  be  imposed,  disobedience  to 
which,  at  every  temporal  risk,  would 
be  a  bounden  duty :  but  it  is  difficult 
to  understand  how  the  practice  of  gam- 
bling with  the  laws,  and  risking  a  hea- 
vier penalty  as  the  price,  in  case  of  de- 
tection, of  the  attempt  to  evade  their 
regulations,  can  possibly  be  a  matter 
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of  penal  laws  in  a  state  would  not  only  be- looked  upon  as  an 
impolitic^  but  would  also  be  a  very  wicked  thing;  if  every  such 
law  were  a  snare  for  the  conscience  of  the  subject  But  in 
these  cases  the  alternative  is  offered  to  every  man;  ^^eithief 
abstain  from  this,  or  submit  to  such  a  penalty:"  and  his  con- 
science will  be  clear,  whichever  side  of  the  alternative  he 
thinks  proper  to  embrace.     Thus,  by  the  statutes  for  pre-* 


58 


purely  indifferent  to  society,  i^  a  moral 
point  of  view.  Is  the  moral  fqrce  of 
example  nothing!  And  if  men  of  re- 
puted probity,  and  understanding,  and 
wealth,  are  known  to  practise  the  eva- 
sion of  certain  laws,  will  not  their  neigh- 
bours, in  meaner  circumstances,  who 
have  enjoyed  fewer  advantages  of  edu- 
cation, and  are  perhaps,  therefore,  less 
inexcusable  if  they  hold  less  fixed  prin- 
ciples— will  not  they  be  likely  to  think 
themselves  justified  in  evading  other 
laws,  without  nicely  examining,  per- 
haps without  being  able  to  perceive, 
the  different  degrees  of  morality  so 
transgressed  f 

The  writer  already  cited  professes  to 
be  ignorant  "  why  conscientious  obe- 
dience should  be  predicated  of  any  laws 
merely  human,  if  it  may  not  be  predi- 
cated of  all  :'*  the  possibility,  however, 
of  the  occurrence  of  extreme  cases, 
calling  for  a  limitation  of  the  general 
duty  of  obedience  to  human  laws,  may, 
perhaps,  be  readily  conceived  by  those 
who  are  not  so  prone  as  the  writer  in 
question  to  think  such  casM  probable, 
and  who  are  less  disposed  to  fling  about 
such  epithets  as  "  deceptions,  profligate, 
and  £dse."  If  his  real  object  has  been 
lightly  collected  by  the  present  editor 
— (who  does  not,  however,  pretend  to 
be  certain  that  he  comprehends  the 
drift  of  what  is  not,  as  he  thinks,  plainly 
enunciated)— that  object  is,  to  shew 
that  some  Jaws  are  enacted  which  can- 
not deserve  conscientious  obedience; 
and  thence  to  infer  that  such  obedience 
is  not  due  to  any  laws  merely  human. 
The  writer  alluded  to,  seems  to  be  aware 
that  thia  inference  is  not  likely  to  be 


generally  acknowledged ;  and  he  even 
betrays  a  little  distrust  of  its  soundness 
lurking  in  his  own  mind,  when  he  adds 
that,  **  it  may  be  said  that  the  adoption 
of  a  doctrine  of  this  description,  if  doc- 
trine it  be,  might  lead  to  the  greatest 
inconveniences  in  society."  It  is,  in- 
deed, extremely  likely  that  such  would 
be  the  general  opinion:  most  unin- 
flamed  minds,  probably,  will  hold  that, 
to  r^ect  conscience  as  "  a  powerful 
auxiliary  to  the  securing  obedience  to*' 
(even  mere  human)  "  laws,"  and  to  re- 
fer the  question  of  obedience,  in  every 
case,  to  each  individual's  own  private 
calculation  of  expediency,  would  be 
most  inconvenient  to  society;  and  that 
such  a  doctrine  would  be  as  destitute  of 
foundation  in  broad  principle,  as  it 
would,  if  ever  acted  upon,  be  pernicious 
in  its  results.  The  nerves  of  the  writer 
quoted  are  too  strong,  however,  to 
shrink  from  consequences:  he  says 
boldly,  **  conveniences  or  inconveni- 
ences are  only  incidental  to  the  ques»> 
tion."  But,  in  considering  what  obe- 
dience should  be  paid  to  human  lawi, 
if  one  mode  of  disposii^of  the  question 
"might lead  to  the  greatest  inconveni- 
ences to  society,"  it  will  probably  ap- 
pear to  most  minds,  that,  even  making 
the  large  and  gratuitous  admission  that 
"conveniences  or  inconveniences  are 
only  incidental  to  the  question,"  still, 
they  must  be  most  important  incidents, 
the  weight  of  which  ought  not  to  be  re- 
jected from  the  scale  by  which  the  duty 
of  conscientious  obedience  is  examined. 
Mr.  Christian's  note  on  this  subject 
has  been  retained — see  note  26.  See 
also,  po$i,  pk  69,  n.  6,  and  p.  317. 
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s'erving'  game,  a  penalty  is  denounced  against  every  unquali- 
fied person  that  kills  a  hare,  and  against  every  person  who 
possesses  a  partridge  in  August.  And  so  too,  by  other  sta- 
tutes, pecuniary  penalties  are  inflicted  for  exercising  trades 
without  serving  an  apprenticeship  thereto  (25),  for  not  burying 
the  dead  in  woollen,  for  not  performing  statute-work  on  the 
public  roads,  and  for  innumerable  other  positive  misdemesnors. 
Now  these  prohibitory  laws  do  not  make  the  transgressions  a 
moral  offence,  or  sin :  the  only  obligation  in  conscience  is  to 
submit  to  the  penalty,  if  levied.  It  must,  however,  be  ob- 
served, that  we  are  here  speaking  of  laws  that  are  simply  and 
purely  penal,  where  the  thing  forbidden  or  enjoined  is  wholly 
a  matter  of  indifference,  and  where  the  penalty  inflicted  is  an 
adequate  compensation  for  the  civil  inconvenience  supposed 
to  arise  from  the  offence  (26).     But  where  disobedience  to  the 


(25)  By  Stat.  54  Geo.  III.  c.  96,  thi» 
law,  and,  by  stat  54  Geo.  III.  c.  108,  that 
for  not  burying  in  woollen,  are  repealed. 
And  by  the  itat.  of  5  &  6  GuL  IV.  c 
76,  8.  14,  all  exclusive  rights  of  trading, 
claimed  by  the  custom  or  bye^law  of 
mny  borough,  are  abolished. 

(26)  This  is  a  doctrine  to  which  the 
editor  cannot  subscribe.  It  is  an  im- 
portant question,  and  deserves  a  more 
extensive  discussion  than  can  conveni- 
"cntly  be  introduced  into  a  note.  The 
«oIution  of  it  may  not  only  affect  the 
quiet  of  the  minds  of  conscientious 
men,  but  may  be  the  foundation  of 
arguments  and  decisions  in  every 
branch  of  the  law.  To  form  a  true 
judgment  upon  this  subject,  it  is  ne- 
cessary to  take  into  consideration  the 
nature  of  moral  and  positive  laws.  The 
principle  of  both  is  the  same,  viz.  uti> 
lity,  or  the  general  happiness  and  true 
interests  of  mankind : 

Atque  ipsa  utiUtas  justl  piope  mater  et  cqnl. 

But  the  necessity  of  one  set  of  laws  is 
seen  prior  to  experience;  of  the  other, 
-posterior.  A  moral  rule  is  such,  that 
every  man's  reason  (if  not  perverted) 
:dictaies  it  to  him  as  soon  as  he  aasoci- 
jites  with  other  men.  It  is  universal, 
and  must  be  the  same  in  every  part  of 


the  world.  Do  not  kill,  do  not  steal, 
do  not  violate  promises,  must  be  equally 
obligatory  in  England,  Lapland,  Tur- 
key, and  China.  But  a  positive  law  is 
discovered  by  experience  to  be  useful 
and  necessary  only  to  men  in  certain 
districts,  or  under  peculiar  circum- 
stances. It  is  said  that  it  is  a  capital 
crime  in  Holland  to  kill  a  stork,  be- 
cause that  animal  destroys  the  vermin 
which  would  undermine  the  dykes  or 
banks,  upon  which  the  existence  of  the 
country  depends.  This  may  be  a  wise 
law  in  Holland;  but  the  life  of  a  stork 
in  England  would  be  of  no  more  value 
than  that  of  a  sparrow,  and  such  a  law 
would  be  useless  and  cruel  in  this 
country. 

By  the  laws  of  nature  and  reason, 
every  man  is  permitted  to  build  his 
house  in  any  manner  he  pleases;  but 
from  the  experience  of  the  destructive 
effects  of  fire  in  London,  the  legisla- 
ture, with  great  wisdom,  enacted,  that 
all  party-walls  should  be  of  a  certain 
thickness ;  and  it  is  somewhat  surpris- 
ing that  they  did  not  extend  this  pro* 
vident  act  to  all  other  great  towna. 
(14  Geo.  lU.  c.  78). 

It  was  also  discovered  by  experience, 
that  dreadful  consequences  ensued, 
when  sea-faring  people,  who  returned 
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law  involves  in  it  also  any  degree  of  public  mischief  or  private 
JDJury,  there  it  falls  within  our  former  distinction,  and  is  ako 
an  offence  against  conscience  (m). 

(m)  Lex  pure  pcenalis  ohligat  tantum     ad  pcenam.     (Sanderson  de  Coiucient 
ad  pcenam,  nam  item  ad  eulpam:  le*     Obligat  prael.  viii.  f  17)  24). 
poenatU  wdtta  ei  ad  eulpam  obligate  et 


&s 


from  distant  countries  infected  with 
the  plague,  were  permitted  immedi^ 
ately  to  come  on  shore,  and  mix  with 
the  healthy  inhabitants;  it  was  there- 
fore a  wise  and  merciful  law,  though 
restrictive  of  natural  right  and  liberty, 
which  compelled  such  persons  to  be 
purified  from  all  contagion  by  perform- 
ing quarantine.  (Vol.  4,  p.  161.) 

He  who,  by  the  breach  of  these 
positiTe  laws,  introduces  conflagration 
and  pestilence,  is  surely  guilty  of  a 
much  greater  crime  than  he  is  who 
deprives  another  of  his  purse  or  his 
horse. 

The  laws  against  smuggling  are  en- 
tirely jttn«pMi/m;  but  the  criminality 
of  actions  can  only  be  measured  by 
their  consequences;  and  he  who  saves 
a  sum  of  money  by  evading  the  pay- 
ment of  a  tax,  does  exactly  the  same 
injury  to  society  as  he  who  steals  so 
much  from  the  treasury ;  and  is  there- 
fore guilty  of  as  great  immorality,  or 
as  great  an  act  of  dishonesty.  Or 
■mnggiing  has  been  compared  to  that 
species  of  fraud  which  a  man  would 
practise  who  should  Join  with  his 
friends  in  ordering  a  dinner  at  a  ta- 
vern; and,  after  die  festirity  and  gra- 
tifications of  the  day,  should  steal  away, 
and  leave  his  companions  to  pay  his 
share  of  the  reckoning. 

Punishment  or  penalties  are  never 
intended  as  an  equivalent,  or  a  compo- 
sition, for  the  commission  of  the  offence ; 
but  they  are  that  degree  of  pain  or  in- 
conveiiienee,  which  are  supposed  to  be 
sofllcient  to  deter  men  from  introducing 
that  greater  degree  of  inconvenience, 
which  would  result  to  the  community 
from  the  general  permission  of  that  act, 
which  the  law  prohibits.     It  is  no  re- 


compense to  a  man's  country  for  the 
consequences  of  an  illegal  act,  that  he 
should  afterwards  be  whipped,  or  should 
stand  in  the  pillory,  or  lie  in  a  gaol. 
But  in  positive  laws,  as  in  moral  rules, 
it  is  equally  fidse  that  omnia  peccaia 
paria  nnt.  If  there  are  laws  such  as 
the  game-laws,  which,  in  the  public 
opinion  produce  little  benefit  or  no  sa- 
lutary effect  to  society,  a  conscientious 
man  will  feel  perhaps  no  further  regard 
for  the  observance  of  them,  than  from 
the  consideration  that  his  example  may 
encourage  others  to  violate  those  laws 
which  are  certainly  beneficial  to  the 
community.  Indeed,  the  last  sentence 
of  the  learned  judge  upon  this  subject 
is  an  answer  to  his  own  doctrine ;  for 
the  disobedience  of  any  law  in  exist- 
ence must  be  presumed  to  involve  in 
it  either  public  mischief  or  private 
injury.  It  is  related  of  Socrates,  that 
he  made  a  promise  with  himself  to  ob- 
serve the  laws  of  his  country ;  but  this 
is  nothing  more  than  what  every  good 
man  Ought  both  to  promise  and  per- 
form; and  he  ought  to  promise  still 
farther,  that  he  will  exert  all  his  power 
to  compel  others  to  obey  them.  As 
the  chief  design  of  established  govern- 
ment is  the  prevention  of  crimes  and 
the  enforcement  of  the  moral  duties  of 
man,  obedience  to  that  government 
necessarily  becomes  one  of  the  highest 
of  moral  obligations :  and  the  principle 
of  moral  and  positive  laws  being  pre- 
cisely the  same,  they  become  so 
blended,  that  the  discrimination  be- 
tween them  is  frequently  difficult  or 
impracticable ;  or,  as  the  author  of  the 
Doctor  and  Student  has  expressed  it 
with  beautiful  simplicity,  "In  every 
law-positivci  well-made,  is  somewhat 
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I  huve  now  gone  through  the  definition  laid  down  of  A 
municipal  law ;  and  have  shewn  that  it  is  *'  a  rule  of  civil 
[  *d9  ]  conduct  prescribed  by  the  supreme  power  in  a  state,  *  com- 
manding what  is  right,  and  prohibiting  what  is  wrong;"  in 
the  explication  of  which  I  have  endeavoured  to  interweave  a 
few  useful  principles  concerning  the  nature  of  civil  govern- 
ment, and  the  ol>ligation  of  human  laws.  Before  F conclude 
this  section,  it  may  not  be  amiss  to  add  a  few  observations 
concerning  the  interpretation  of  laws. 

When  any  doubt  arose  upon  the  construction  of  the  Roman 
laws,  the  usage  was  to  state  the  case  to  the  emperor  in  writing, 
and  take  his  opinion  upon  it.  This  was  certainly  a  bad  me- 
thod of  interpretation.  To  interrogate  the  legislature  to  de- 
cide particular  disputes  is  not  only  endless,  but  affords  great 
room  for  partiality  and  oppression.  The  answers  of  the  em- 
peror were  called  his  rescripts;  and  these  had,  in  succeeding 
cases,  the  force  of  perpetual  laws ;  though  they  ought  to  be 
carefully  distinguished  by  every  rational  civilian  from  those 
general  constitutions  which  had  only  the  nature  of  things  for 
their  guide  (27).  The  emperor  Macrinus,  as  his  historian 
Capitolinus  informs  us,  had  once  resolved  to  abolish  these 
rescripts',  and  retain  only  the  general  edicts:  he  could  not 
bear  that  the  hasty  and  crude  answers  of  such  princes  as 
Conunodus  and  Caracalla  should  be  reverenced  as  laws.  But 
Justinian  thought  otherwise  (n),  and  he  has  preserved  them 
all.  In  like  manner  the  canon  laws,  or  decretal  epistles  of  the 
popes,  are  all  of  them  rescripts  in  the  strictest  sense.  Con- 
trary to  all  true  forms  of  reasoning,  they  argue  from  particu- 
lars to  generals. 
Mode  CT' interpret-  '^^  fairest  and  most  rational  method  to  interpret  the  will 
Jjj^Jj  tat^^ton     of  the  legislator  is  by  exploring  his  intentions  at  the  tioie 

when  the  law  was  made,  by  si^ns  the  most  natural  and  pro^ 
bable.    And  these  signs  are  either  the  words,  the  context,  the 

(n)  Inst,  1.  2.  6. 


of  the  law  of  reason  and  of  .the  law  of  eonstitution,  but  not  in  its  authority  i 

God*;  and  to  discern  the  law  of  God  for  it  is  one  of  the  fundamental  rule 

and  the  law  of  reason  from  the  law  of  the  ciyil  law,  quodamque  imperator 

positive,  is  very  hard."     1  Dial.  c.  4.  per  §pi$toUm  eomttUmit,  vel  cognofcens 

— Ch.  decrwit,  vei  edieto  pneeepii,  Ugtm  esse 

(27)    An   unjust  or  slavish  rescript  eonttal*     See  page  74. — Ch. 
hiay  differ  in  its  nature  from  such  a 
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siibject-maiter,  the  effects  and  consequence^  or  the  spirit  and 
reason  of  the  law.     Let  us  take  a  short  view  of  them  all: — 

1.  Words  are  generally  to  be  understood  in  their  usual  and 

most  known  signification;  not  so  much  regarding  the  *pro-  [  *60  ] 
priety  of  grammar,  as  their  general  and  popular  use.  Thus 
the  law  mentioned  by  Puffendorf  (o),  which  forbad  a  layman 
to  lay  hands  on  a  priest,  was  adjudged  to  extend  to  him,  who 
had  hurt  a  priest  with  a  weapon.  Again,  terms  of  art,  or 
technical  terms,  must  be  taken  according  to  the  acceptation 
of  the  learned  in  each  art,  trade,  and  science.  So  in  the  act 
of  settlement,  where  the  crown  of  England  is  limited  ^^  to  the 
princess  Sophia,  and  the  heirs  of  her  body,  being  protestants,'' 
it  becomes  necessary  to  call  in  the  assistance  of  lawyers,  to 
ascertain  the  precise  idea  of  the  words  ^^  heirs  of  her  body^'* 
which,  in  a  legal  sense,  comprise  only  certain  of  her  lineal 
descendants. 

2.  If  words  happen  to  be  still  dubious,  we  may  establish 
their  meaning  from  the  context,  with  which  it  may  be  of  singu- 
lar use  to  compare  a  word,  or  a  sentence,  whenever  they  are 
ambiguous,  equivocal,  or  intricate.  Thus  the  proeme,  or  pre*- 
amble,  is  often  called  in  to  help  the  construction  of  an  act  of 
parliament.  Of  the  same  nature  and  use  is  the  comparison  of 
a  law  with  other  laws  that  are  made  by  the  same  legislator, 
that  have  some  affinity  with  the  subject,  or  that  expressly  re- 
late to  the  same  point  (28).  Thus,  when  the  law  of  England 
declares  murder  to  be  felony  without  benefit  of  clergy,  we  must 
resort  to  the  same  law  of  England  to  learn  what  the  benefit 
of  clergy  is;  and,  when  the  common  law  censures  simoniacal 
contracts,  it  affords  great  light  to  the  subject  to  consider  what 
the  canon  law  has  adjudged  to  be  simony. 

*  3.  As  to  the  subfect-matter,  words  are  always  to  be  under^ 
stood  as  having  a  regard  thereto,  for  that  is  always  supposed 
to  be  in  the  eye  of  the  legislator,  and  all  his  expressions 

(o)  L.  of  N.  and  N.  5.  12.3. 

(28)  It  is  aneiitablithed  ruleof  con-  The  same  rule  to  discover  the  in- 
struction that  statutes  in  pari  maifria,  tention  of  a  testator  is  applied  to  wills 
or  upon  the  same  subject,  must  be  cou  •  vis.  the  whole  of  a  will  shall  be  taken 
strued  with  a  reference  to  each  other;  under  consideration,  in  order  to  de- 
that  is,  that  what  is  clear  in  one  statute  cypher  the  meaning  of  an  obscure 
shall  be  called  in  aid  to  explain  what  passage  in  it — Ch. 
H  obscure  and  ambiguous  in  another. 
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directed  to  that  end.  Thus,  when  a  law  of  our  Edward  IIL 
forbids  all  ecclesiastical  persons  to  purchase  provisions  (29)  at 
Rome,  it  might  seem  to  prohibit  the  buying  of  grain  and  other 
victual;  but,  when  we  consider  that  the  statute  was  made  to 
repress  the  usurpations  of  the  papal  see,  and  that  the  nomina* 
[  *6 1  ]  tions  to  benefices  by  the  pope  were  called  provisianSi  we  *shall 
see  that  the  restraint  is  intended  to  be  laid  upon  such  provi- 
sions only. 

4.  As  to  the  effects  and  consequence,  the  rule  is,  that,  where 
words  bear  either  none,  or  a  very  absurd  signification,  if  lite- 
rally understood,  we  must  a  little  deviate  from  the  received 
sense  of  them.  Therefore  the  Bolognian  law,  mentioned  by 
Puffendorf  (/?),  which  enacted  "that  whoever  drew  blood  in 
the  streets  should  be  punished  with  the  utmost  severity,"  was 
held,  after  a  long  debate,  not  to  extend  to  the  surgeon  who 
opened  the  vein  of  a  person  that  fell  down  in  the  street  with 
a  fit. 

5.  But,  lastly,  the  most  universal  and  effectual  way  of  dis- 
covering the  true  meaning  of  a  law,  when  the  "words  are  dubi« 
ous,  is,  by  considering  the  reason  and  spirit  of  it;  or  the  cause 
which  moved  the  legislator  to  enact  it.  For,  when  this  rea- 
son ceases,  the  law  itself  ought  likewise  to  cease  with  it.  An 
instance  of  this  is  given  in  a  case  put  by  Cicero,  or  whoever 
was  the  author  of  the  treatise  inscribed  to  Herennius  (q). 
There  was  a  law,  that  those  who  in  a  storm  forsook  the  ship 
should  forfeit  all  property  therein;  and  that  the  ship  and  lading 
should  belong  entirely  to  those  who  staid  in  it.  In  a  danger- 
ous tempest  all  the  mariners  forsook  the  ship,  except  only  one 
sick  passenger,  who,  by  reason  of  his  disease,  was  unable  to  get 
out  and  escape.  By  chance  the  ship  came  safe  to  port.  The 
sick  man  kept  possession,  and  claimed  the  benefit  of  the  law. 
Now  here  all  the  learned  agree,  that  the  sick  man  is  not  within 
the  reason  of  the  law;  for  the  reason  of  making  it  was,  to  give 
encouragement  to  such  as  should  venture  their  lives  to  save 
the  vessel ;  but  this  is  a  merit  which  he  could  never  pretend 
to,  who  neither  staid  in  the  ship  upon  that  account,  nor  con- 
tributed any  thing  to  its  preservation  (30). 

(p)  1.5.  c  12,  §8.  {q)  1.1,  c.  11. 

(29)  Happily,  the  statutes  of  provi-  upon  the  interpretation  of  laws  in  ge- 
tions  are  now  become  a  dead  letter.  neral,  in  Rutherford's  Institutes  of  Na- 

(30)  See  a  very  sensible  chapter     tural  Law,  b.  ii.  c.  7. — Ch. 
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From  this  method  of  interpreting  laws,  by  the  reason  of  Equity,  ludcHni- 
them,  arises  what  we  call  equity,  which  is  thus  defined  by 
Grotius  (r) :  ^^  the  correction  of  that  wherein  the  law  (by  rea- 
son of  its  universality)  is  deficient."  For,  since  in  laws  all 
cases  cannot  be  foreseen  or  expressed,  it  is  necessary  that, 
when  the  general  decrees  of  the  law  come  to  be  applied  to 
particular  cases,  there  should  be  somewhere  a  power  vested  of 
defining  those  circumstances,  which  (had  they  been  foreseen) 
the  l^rislator  himself  would  have  expressed.  And  these  are 
the  cases  which,  according  to  Grotius,  ^  lex  iian  exacte  de/mit, 
sed  arbitrio  boni  viri  permiltit  (31)." 

Equity  thus  depending,  essentially,  upon  the  particular  cir- 
cumstances of  each  individual  case,  there  can  be  no  established 
^rules  and  fixed  precepts  of  equity  laid  down,  without  destroy- 
ing its  very  essence,  and  reducing  it  to  a  positive  law  (32). 

(r)  De  iCquitate,  §  3. 


C  '62  ] 


(31). The  only  equity t  according  to 
this  description,    which  exista  in  oor 
government,  either  resides  in  the  king, 
who  can  prevent  the  tummwnjut  from 
becoming  ntmma  injuria,  by  an  abso- 
lute  or  a  conditional  pardon;   or  in 
juries,   who  determine  whether  any, 
or  to  what  extent,  damages  shall  be 
rendered.      Bnt  equiiy,   as  here   ex- 
plained, is  by  no  means  applicable  to 
the  Court  of  Chancery ;  lor  the  learned 
judge  has  elsewhere  truly  said,  that 
*'  the  system  of  our  courts  of  equity  is 
a  laboured  connected  system,  governed 
by  established  rules,  and  bound  down 
by  precedents,  from  which  they  do  not 
depart,  although  the  reason  of  some  of 
them  may  perhaps  be  liable  to  objec- 
tion."    (Vol.  3,  432.— Ch.) 

(32)  In  the  3rd  Vol.  of  these  Com- 
menuries,  (p.  429),  Sir  W.  Blackstone 
observes,  that,  in  this  his  introduction, 
he  has  "  touched  upon  the  general  na- 
ture of  equity  but  imperfectly."  If 
this  imperfection  consisted  only  in  the 
omissioo  to  go  completely  into  the  sub- 
ject, it  would  aflbrd  no  ground  of  com- 
plaint ;  for  it  could  not  be  deemed  ne- 
cessary that  an  "introduction"  should 
exhaust  a  question  which  was  subse- 


quently to  receive  a  detailed  "  explica- 
tion." But,  when  our  author  tells  us 
here,  and  repeats  the  substance  of  the 
assertion  in  p.  92,  that  "  there  can  be 
no  established  rules  and  fixed  precepts 
of  equity  laid  down,  without  destroying 
its  very  essence,  and  reducing  it  to  posi- 
tive law ;"  the  doctrine  so  propounded 
is  ambiguous,  at  least,  if  not  absolutely 
inaccurate.  If  Blackstone  meant  no 
more  than  that,  when  rules  and  precepts 
of  equity  have  been  established  and 
fixed,  for  the  guidance  of  courts  of 
equity,  by  a  course  of  precedents,  they 
become,  in  effect,  the  law  of  those  eaurte 
— though  courts  of  law  may  not  be  at 
liberty  judicially  to  recognise  and  act 
upon  the  same  rulcs,-^this  is  true 
enough:  (see  poet,  p.  69,  n.  6.):  but 
it  may  be  regretted  that  our  author  did 
not,  expressly,  so  limit  his  meaning. 
The  text  seems  to  intimate,  that  **  the 
very  essence  "  of  equity  consists  in  its 
being  unfettered  by  "  any  established 
rules:"  this,  however,  would  be  very 
dangerous  doctrine :  the  essence  of 
equity,  it  is  apprehended,  consists  in 
its  authority  to  supply,  in  some  cases, 
the  defective  provisions  of  positive  law ; 
and  to  mitigate  the  evils  that  might 
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And,  on  the  other  hand,  the  liberty  of  considering  all  cases 
in  an  equitable  light  must  not  be  indulged  too  far,  lest  thereby 
we  destroy  all  law,  and  leave  the  decision  of  every  question 


arise  in  other  cases,  from  a  rigid  appli- 
cation of  the  rules  of  common  law, 
which,  "  though  admirably  calculated 
for  the  ordinary  purposes  of  justice,  are 
not  in  all  cases  adapted  to  the  full  in- 
vestigation and  decision  of  complicated 
subjects  of  litigation."  Whether  this 
authority  shall,  or  shall  not,  be  exerted 
on  any  particular  occasion,  is  a  question 
which,  generally  speaking,  is  left  to 
the  discretion  of  the  judge  in  equity  to 
whom  application  is  made :  in  no  case, 
however,  is  the  authority  to  be  exer- 
cised arbitrarily;  but  always  with  a 
cautious  regard  to  "  fixed  precepts." 

Blackstone  tells  us  elsewhere,  that 
"  the  very  terms  of  a  court  of  equiiy, 
and  of  a  court  of  iaw,  as  contrasted  to 
each  other,  are  apt  to  confound  and 
mislead ;  as  if  the  one  judged  without 
equity,  and  the  other  was  not  bound  by 
any  law."  This  would  be  a  grave  er- 
ror ;  but  it  would  not  be  a  more  com- 
plete mistake  than  to  fitncy,  that  the 
forms  of  proceeding  in  courts  of  com- 
mon law,  and  the  exteftt  of  their  juris- 
diction, enable  them  to  carry  into  ef- 
fective operation  ail  the  principles  of 
equity.  There  are  doctrines  which,  by 
frequent  adoption,  have  become,  in  a 
certain  sense,  the  law  of  courts  of 
equity ;  yet  which  are  in  direct  oppo- 
sition to  the  rules  whereby  courts  of 
common  law  are  bound  to  guide  their 
decisions  concerning  the  same  subject- 
matter. 

Blackstone,  perhaps,  by  some  pas- 
sages in  the  27th  chapter  of  his  third 
volume,  might  lead  the  unwarned  stu- 
dent to  imagine  that  the  two  jurisdic- 
tions approximate  more  closely  than 
they  actually  do ;  and  a  late  annotator 
upon  the  Comment^es,  instead  Of 
constantly  guarding  his  readers  against 
this  misapprehension,  has  often  been 
copious  in  his  attempts  to  confirm  it 
In  one  sentence  of  singular  construction, 


he  sajrs,  "to  affirm  that  equity  was 
9lher  than  law,  or  that  law  would  be 
other  than  equity,  were  an  absurdity 
not  justly  to  be  predicated  of  either.*' 
Again  he  says,  "  a  system  of  equity,  as 
distinguishable  from  one  of  law,  which 
requires  the  subtlety  of  a  Loyola  to 
unfold  it,  may  be  discussed  amidst  the 
lurid,  yet  flitting,  clouds  of  a  Court  of 
Chancery,  but  cannot  well  sort  with  a 
court  wherein  the  observance  of  social 
duties  and  obligations  is  to  be  en- 
forced;" and  he  adds,  **  case  equity, 
and  case  law,  like  the  plank  on  the 
billow,  float  on  the  troubled  waves  of 
litigation,  and  too  often  assist  to  merge 
the  equity  and  justice  they  were  sought 
to  be  a  meitns  of  upholding."  It  u  with 
diffidence  t!jat  an  interpretation  of  the 
difficult  sentences  just  quoted  is  at- 
tempted; but,  comparing  them  together, 
their  meaning  seems,  in  plain  language, 
to  be,  first,  that  positive  law  and  equity 
are  always  identical ;.  secondly,  that  a 
system  of  equity,  distinguishable  from 
one  of  law,  could  be  of  no  avail  to  en- 
force social  obligations;  and  thirdly, 
that  precedents  are  not  entitled  to  all 
the  authority  which  is  conceded  to  them 
by  courts  of  equity :  the  sum  of  whifch 
doctrine  appears  to  amount  to  this — the 
abolition  of  distinct  courts  of  equity  is 
desirable. 

However,  the  same  writer  who  oc- 
casionally uses  such  hard  words  in 
speaking  of  the  Court  of  Chancery  and 
its  "  lurid  clouds,"  at  other  times  more 
than  neutralises  his  hostility ;  and  in 
one  of  his«4iotes  candidly  admits,  that 
"railing  seldom  proves  much,  except 
against  the  argument  in  which  it  is 
used;"  and  though  (forgetting,  ap- 
parently, that  to  do  away  the  eff'ect  of 
intemperate  aspersions  can  never  be 
more  properly  the  employment  of  any 
one  than  of  the  party  who  has  scat- 
tered them)  he  says,  "it  was  not  his 
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entirely  in  the  breast  of  the  judge.  And  law,  without  equity, 
though  hard  and  disagreeable,  is  much  more  desirable  for  the 
public  good  than  equity  without  law;  which  would  make  every 
judge  a  legislator,  and  introduce  most  infinite  confusion;  as 
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bnsmess  to    Tindicate   the    courts   of 
equity    from    aspersions   and  doubts, 
once  as  intemperately  as  unwisely  cast 
upon,  or  raised  concerning  them;"  he, 
nevertheless,  does  go  on  to  tell  us  of 
^ose  very  courts  which  he  elsewhere 
says  are  "  unfitted  for  enforcing  the 
observance  of  social  duties  and  obliga- 
tions," that  "  their  extensive  utility  is 
recognised,**  and  that  there  are  '*  im- 
portant and  multitudinous  avocations 
which  these  courts  must  fulfil,  by  reason 
that  no  others  can.**     He  undertakes 
to  shew,  that  there  are  "  some  points 
which  cannot  be  decided  according  to 
rules  of  law,  whilst  such  points  can  be 
decided  by  rules  distinct  from  law ;" 
and  he  jusUy  concludes  that,  if  this  is 
made  to  appear,  "  the  enumeration  of 
those  points  will,  of  itself,  assist  to  form 
a  barrier  between  the  two  jurisdictions, 
the  merely  I^al  and  the  merely  equi* 
table."     He  adds,  "it  is  not  a  mere 
diflbrence  of  modes  of  exercising  their 
functions  that  marks  the  distinction; 
the  things  about  which  such  exercise 
takes  place,  are  in  themselves  so  differ- 
ent, that  they  demand  a  separate  and 
distinct  exercise  of  judicial  functions, 
quite  independenUy  of  forms  and  modes, 
finr  the  decision  of  the  right."     He  in- 
stances the  power  which  the  superior 
courts  of  equity  possess,  of  preventing 
luture  contemplated  injustice,  by  means 
of  an  iig  unction,  in  many  cases  where 
the  interference  of  a  court  of  law  would 
come  too  late  to  remedy  the  injury; 
this,  he  adds,  "  is  the  great  discriminat- 
ing function  of  a  court  of  equity,  pe- 
culiar and  appropriate  to  the  possible 
and  prospective  occasion  of  wrong,  and 
not  like  the  limited  power  of  a  court  of 
common  law,  which  no  machinery,  no 
practice,  could  mould  to  meet  and  ob* 
viate  the  mere  future  possibilities  of  de- 
finqnency."     If  this  be  io ;  if,  as  the 
writer   in  question  tells  us,  courts  of 


equity  perform  "  discriminate,  peculiar^ 
and  appropriate  functions,"  of  which 
*'the  extensive  utility  is  recognised," 
and  which  courts  of  common  law  could 
not  possibly  be  moulded  to  perform; 
what  becomes  of  the  alleged  "  absurd- 
ity **  of  saying  that,  between  the  systems 
of   two  courts,   one   which    possesses 
*'  high,  most  beneficial,  but  superadded 
powers,**  that  the  other  neither  does 
nor  can  "  by  any  machinery  or  practice 
be  moulded  to  execute,*'  there  is  tome 
distinction?     Does  it,  indeed  " require 
the  subtlety  of  a  Loyola  to  understand*' 
so    broad   a  distinction?    or — sheer, 
honest  ignorance  apart,  which  it  would 
not  be  courteous  to  impute — does  it  not 
require  all  the  subUety,  not  only  of  the 
founder  of  the  order  of  Jesuits,  but  of 
all  his  very  able  followers,  to  confound 
such  distinct  subjects?     To  a  denial, 
however,  of  any  distinction,  the  writer 
alluded  to  shews  a  disposition  to  cling, 
even  after  he  has  offered  a  demonstra- 
tion of  its  existence ;  for,  in  the  very 
same  paragraph  in  which  he  enume- 
rates several  of  the  peculiar  functions 
of  courts  of  equity,  he  goes  on  to  say, 
"such  cases  are  not  otherwise  distin- 
guished from  law,  than  as  they  are  dis- 
tinguished ttt  point  of  aecufent  and  tub" 
stance  :**  and  he  seems  to  think  he  has 
contrived  a  loop-hole  whereby  to  creep 
out  of  the  charge  of  inconsistency,  by 
asking,  "  whether  courts  of  equity  and 
courts  of  law  &o  not  owe  their  institu' 
tion  to  the  same  authority."     Now,  as 
to  the  first  of  these  remarks,  it  surely 
would  puxsle  "  the  subtlety  of  a  Loyola 
to  unfold"  the  nature  of  any  distinction 
which  was  not  marked  by  a  difference 
"in  point  of  accident  or  substance;'* 
but,  where  two  things  differ  in  both 
these  respects,  it  requires  no  very  keen 
vision  to  discern  their  dissimilarity.  As 
to  the  second  observation,  it  may  be 
very  true  that  the  two  systems  of  law 
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there  would  then  be  almost  as  many  different  rules  of  action 
laid  down  in  our  courts,  as  there  are  differences  of  capacity 
and  sentiment  in  the  human  mind. 


and  of  equity  derive  their  institution 
from  the  same  ultimate  source ;  still,  is 
it  difficult  to  comprehend  that,  if  one 
of  those  systems  embraces  peculiar 
functions,  which  **  the  frame  of  the 
other  is  not  constructed"  to  reach,  they 
are  essentially  different  ? 

The  writer  in  question  closes  the  note 
already  alluded  to,  by  charging  himself 
with  an  omission  of  which  he  had  not 
been  guilty.  After  having  just  pre- 
viously alluded  to  **  violations  of  trust," 
(which  sound  very  like  frauds),  and 
having  before  told  us  that,  "  in  the  case 
of  meditated  waste,  or  transfer,  for  their 
own  purposes,  of  funds  over  which  trus- 
tees, or  guardians,  or  executors,  have  a 
temporary  control,  against  which  abuses 
a  court  of  common  law  cannot  even 
suggest  a  power  of  preventi<m,  an  ap- 
peal to  the  august  courts"  (of  equity) 
''puts  the  property  beyond  the  em- 
bezzlement of  the  fraudulent:"  he  fi- 
nishes by  saying,  **  I  have  not  yet  ad- 
verted to  fraud,  or  fraudulent  transac- 
tions, over  which  it  has  been  said  that 
equity  has  a  peeuluv  jurisdiction ;  but 
it  has  not"  And  the  notable  proof 
finally  offered  (to  shew  that  courts 
of  equity  have  not  that  peculiar  juris- 
diction which  the  same  writer  had  pre- 
viously contended  that  they  do  possess, 
and  which,  he  had  asserted,  it  would 
be  impossible  for  a  court  of  law  to  ex- 
ercise) is,  to  point  out  that  there  are 
cases  in  which,  provided  a  plaintiff  be 
able  ^t  once  to  prove  ^fraud  actually 
committed,  a  court  of  law  is  competent 
to  inflict  penalty  or  punishment  The 
business  of  an  annotator  is  of  a  humble 
nature,  but  whoever  undertakes  it 
ought,  at  least,  to  be  able  to  distinguish 
between  a  peculiar  jurisdiction,  appli- 
cable to  certain  branches  of  a  subject, 
and  an  exclusive  jurisdiction,  admit- 
ting no  concurrent  authority  over  any 
portion  thereof:  and  if  it  would  be  too 
much  to  expect  that  an  editor  should 


make  all  his  notes,  throughout  a  long 
work,  consistent  with  each  other,  it 
can  hardly  be  unreasonable  to  think 
that,  the  different  parts  of  one  and  the 
same  note  ought  not  to  be  directly  at 
variance. 

It  had  been  desired,  throughout  this 
note,  to  keep  in  mind  the  precept,  rather 
than  the  too  frequent  example,  of  the 
writer  animadverted  upon,  against  the 
inconclusiveness,  as  well  as  the  coarse- 
ness of  "railing:"  it  is  impossible,  in- 
deed, to  preserve  a  tone  of  compliment, 
whilst  one  is  employed  on  the  distaste- 
ful task  of  unravelling  (what  is  sincere- 
ly thought  to  be)  a  tissue  of  inconsis- 
tency;  but  it  is  not  necessary  to  in- 
volve  oneself  in  (what  a  fine   writer 
might   call)    the    *' lurid    clouds"    of 
dull  invective.      The  inconsistencies, 
indeed,  above  pointed  out,  Uiough  they 
have  been  widely  disseminated  by  the 
sale  of  a  very  large  impression,  would 
not  have  been  at  all  noticed  here,  had 
there  not  been  occasional  sentences  in 
Blackstone's   text,   which  might  lead 
the  reader  to  believe  that  the  jurisdic- 
tions of  law  and  equity  are  never  in  op«> 
position  to  each  other:  that  they  are 
generally    concurrent    is,   fortunately, 
most   true;   but  (not  to  multiply  in- 
stances) when  a  party  is  prohibited, 
by  injunction  of  the  Court  of  Chancery, 
from  setting  up  claims  which  a  court  of 
law  would  at  once  acknowledge;   or, 
when  equity  even  forbids  a  plaintiff  to 
take  the  fruits  of  a  judgment  actually 
obtained  at  law,  would  it  not  be  a  de- 
parture from  the  common  meaning  of 
words  to  deny  that  these  are  cases  of 
opposition?     Such   opposition  implies 
nothing  offensive,  when  it  is  only  em- 
ployed for  the  furtherance  of  justice; 
which  must  ever  be  equally  the  wish 
of  both  jurisdictions,  though  the  forms 
of  one   may  not,    in  every  instance, 
enable  it  to  effect  that  desirable  con- 
summation. 
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The  municipal  law  of  England,  or  the  rule  of  civil  conduct  Municipfti  uw 
prescribed  to  the  inhabitants  of  this  kingdom,  may  with  suffi-  written  or  com- 
cient  propriety  be  divided  into  two  kinds:  the  lex  non  scriptay  jrHtten dr sutute 
the  unwritten,  or  common  law;  and  the  Ux  scripta,  the  written,, 
or  statute  law* 

The  lex  nan  scriptuj  or  unwritten  law,  includes  not  only 
general' customs,  or  the  common  law  properly  so  called,  but  also 
the  particular  customs  of  certain  parts  of  the  kingdom;  and 
likewise  those  particular  laws,  that  are  by  custom  observed 
only  in  certain  courts  and  jurisdictions. 

When  I  call  these  parts  of  our  law  leges  non  scriptcBj  I  would  unwritten  inw 
not  be  understood  as  if  all  those  laws  were  at  present  merely 
oraly  or  communicated  from  the  former  ages  to  the  present 
solely  by  word  of  mouth.     It  is  true,  indeed,  that  in  the  pro- 
found ignorance  of  letters  which  formerly  overspread  the  whole 
western  world,  all  laws  were  entirely  traditional,  for  this  plain 
reason,  because  the  nations  among  which  they  prevailed  had 
but  little  idea  of  writing.     Thus  the  British  as  well  as  the 
Gallic  druids  committed  all  their  laws  as  well  as  learning  to       - 
memory  (a);  and  it  is  said  of  the  primitive  Saxons  here,  as  well 
as  their  brethren  on  the  continent,  that  l^es  sola  memoria  et 
usu  retinebani  (b).     But,  with  us  at  present,  the  monuments 
and  evidences  of  our  legal  customs  are  contained  in  the  records 
of  the  several  courts  of  justice  in  books  of  ^reports  and  judi-     [  *64  ] 
cial  decisions,  and  in  the  treatises  of  learned  sages  of  the  pro-^ 
fession,  preserved  and  handed  down  to  us  from  the  times  of 
highest  antiquity.     However,  I  therefore  style  these  parts  of 
our  law  leges  non  scripUB^  because  their  original  institution  and 
authority  are  not  set  down  in  writing,  as  acts  of  parliament  are, 
but  they  receive  their  binding  power,  and  the  force  of  laws,  by 

(a)  C«s.  de  B.  G.  lib.  6,  c.  13.  (fr)  Spelm.  Gl.  362. 
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long  and  immemorial  usage,  and  by  their  universal  reception 
throughout  the  kingdom.  In  like  manner  as  Aulus  Gellius 
defines  the^ttf  nen  scriptum  to  be  that  which  is  ^'  tojcito  et  illi^ 
terato  hominum  consensu  et  moribus  expressum" 

Our  ancient  lawyers,  and  particularly  Fortescue  (c),  insist 
with  abundance  of  warmth  that  these  customs  are  as  old  as  the 
primitive  Britons,  and  continued  down,  through  the  several 
mutations  of  government  and  inhabitants,  to  the  present  time, 
'unchanged  and  unadulterated.  This  may  be  the  case  as  to 
some;  but  in  general,  as  Mr.  Selden  in  his  notes  observes, 
this  assertion  must  be  understood  with  many  grains  of  allow- 
ance; and  ought  only  to  signify,  as  the  truth  seems  to  be,  that 
there  never  was  any  formal  exchange  of  one  system  of  laws  for 
another;  though  doubtless,  by  the  intermixture  of  adventitious 
nations,  the  Romans,  the  Picts,  the  Saxons,  the  Danes,  and 
the  Normans,  they  must  have  insensibly  introduced  and  in- 
corporated many  of  their  own  customs  with  those  that  were 
before  established  (1):  thereby,  in  all  probability,  improving 
the  texture  and  wisdom  of  the  whole  by  the  accumulated  wis- 
dom of  divers  particular  countries.  Our  laws,  saith  Lord 
Bacon  (^,  are  mixed  as  our  language;  and  as  our  language 
is  so  much  the  richer,  the  laws  are  the  more  complete. 

And  indeed  our  antiquaries  and  early  historians  do  all  posi- 
tively assure  us,  that  our  body  of  laws  is  of  this  compounded 
nature.  For  they  tell  us  that  in  the  time  of  Alfred,  the  local 
customs  of  the  several  provinces  of  the  kingdom  were  grown 
so  various,  that  he  found  it  expedient  to  compile  his  Dome- 
booh,  or  Liber  Judicialisy  for  the  general  use  of  the  whole 
[  *65  ]  kingdom.  *  This  book  is  said  to  have  been  extant  so  late  as 
the  reign  of  King  Edward  the  Fourth,  but  is  now  unfortu- 
nately lost.  It  contained,  we  may  probably  suppose,  the  prin- 
cipal maxims  of  the  common  law,  the  penalties  for  misdemes- 
nors,  and  the  forms  of  judicial  proceedings.  Thus  much  may 
at  least  be  collected  from  that  injunction  to  observe  it,  which 
we  find  in  the  laws  of  King  Edward  the  Elder,  the  son  of 
Alfred  (e).  **  Omnibus  qui  reipublicee  prasimt  etiam  atqxte  etiam 
mandOf  ut  omnibus  (Bquos  se  prcBbeant  judicesj  perinde  ac  inju- 
diciali  libro  (Saxonice^  bom-bec)  scriptum  habetur:  nee  quicqitam 

(e)  C.  17.  (d)  Sec  his  proposaU  for  a  Digest.  (e)  C.  1. 

(1)  Seean/fy  p.  8,  n.  1. 
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Jbmddmt  quinjus  commune  (ScLxonice^  jiolcjuhce)  audacter  libt- 
reque  dkantJ* 

But  the  irniption  and  establishment  of  the  Danes  in  Eng- 
landy  which  foUowed  soon  after,  introduced  new  customs,  and 
caused  this  code  of  Alfred  in  many  provinces  to  fall  into  dis- 
use, or  at  least  to  be  mixed  and  debased  with  other  laws  of  a 
coarser  alloy;  so  that,  about  the  beginning  of  the  eleventh 
century,  there  were  three  principal  systems  of  laws  prevailing 
in  different  districts:  1.  Hie  Mercen^Laye^  or  Mercian  laws,  Mercian lawi. 
which  were  observed  in  many  of  the  midland  counties,  and 
those  bordering  on  the  principality  of  Wales,  the  retreat  of 
the  ancient  Britons;  and  therefore  very  probably  intermixed 
with  the  British  or  Druidical  customs.  2.  The  West-Saxon  w»t  suoo  uws. 
JLage^  or  laws  of  the  West  Saxons,  which  obtained  in  the 
counties  to  the  south  and  west  of  the  island,  from  Kent  to 
Devonshire.  These  were  probably  much  the  same  with  the 
laws  of  Alfred  above  mentioned,  being  the  municipal  law  of 
the  far  most  considerable  part  of  his  dominions,  and  parti- 
cularly including  Berkshire,  the  seat  of  his  peculiar  resi* 
dence.  3.  The  Dane^Lage^  or  Danish  law,  the  very  name  of  Danuhiaw. 
which  speaks  its  original  and  composition.  This  was  princi- 
pally maintained  in  the  rest  of  the  midland  counties,  and  also 
on  the  eastern  coast,  the  part  most  exposed  to  the  visits  of 
that  piratical  people.  As  for  the  very  northern  provinces, 
they  were  at  that  time  under  a  distinct  government  (/). 

•Out  of  these  three  laws,  Roger  Hoveden  (g)  and  Ranulphus  [  *^^  ] 
Cestrensis  (A)  inform  us,  King  Edward  the  Confessor  ex- 
tracted one  uniform  law,  or  digest  of.  laws,  to  be  observed 
throughout  the  whole  kingdom;  though  Hoveden,  and  the 
author  of  an  old  manuscript  chronicle  {i)  assure  us  likewise, 
that  this  work  was  projected  and  begun  by  his  grandfather. 
King  Edgar.  And,  indeed,  a  general  digest  of  the  same 
nature  has  been  constantly  found  expedient,  and  therefore 
put  in  practice  by  other  great  nations,  which  were  formed 
from  an  assemblage  of  little  provinces  governed  by  peculiar 
customs,  as  in  Portugal,  under  King  Edward,  about  the  be- 
ginning of  the  fifteenth  century  (A).  In  Spain,  under  Alonzo 
X.  who,  about  the  year  1250,  executed  the  plan  of  his  father 
Su  Ferdinand,  and  collected  all  the  provincial  customs  into 

(/)  Hal.  Hist.  129.  (i)  In  Seld.  ad  Eadmer,  6. 

(g)  In  Hen.  II.  {k)  Mod.  Un.  Hist  xziL  1S5. 

{k)  In  Bdw.  Confessor. 
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one  uniform  law,  in  the  celebrated  code  intitled  Las  Parti'- 
das  (/).  And  in  Sweden,  about  the  same  aera,  when  a  univer- 
sal body  of  common  law  was  compiled  out  of  the  particular 
customs  established  by  the  laghman  of  every  province,  and 
entitled  the  land^s  lagkj  being  analogous  to  the  common  law  of 
England  (m). 

Both  these  undertakings  of  King  Edgar  and  Edward  the 
Confessor  seem  to  have  been  no  more  than  a  new  edition,  or 
fresh  promulgation,  of  Alfred's  code,  or  dome-book,  with  such 
additions  and  improvements  as  the  experience  of  a  century 
and  a  half  had  suggested;  for  Alfred  is  generally  styled  by  the 
same  historians,  the  Ugwn  Anfflicanarum  conditor{^\  as  Edward 
the  Confessor  is  the  restUutor.  These,  however,  are  the  laws 
which  our  histories  so  often  mention  under  the  name  of  the 
laws  of  Edward  the  Confessor,  which  our  ancestors  struggled 
so  hardly  to  maintain,  under  the  first  princes  of  the  Norman  line; 
and  which  subsequent  princes  so  frequently  promised  to  keep 
and  restore,  as  the  most  popular  act  they  could  do,  when  pressed 
by  foreign  emergencies  or  domestic  discontents.  These  are 
the  laws  that  so  vigorously  withstood  ^the  repeated  attacks  of 
the  civil  law;  which  established  in  the  twelfth  century,  a  new 
Roman  empire  over  most  of  the  states  of  the  continent:  states 
that  have  lost,  and  perhaps  upon  that  account,  their  political 
liberties  (3);  while  the  free  constitution  of  England,  perhaps 


(/)  Mod.  Un.  Hist  xx.  211. 


(m)  Ibid,  xxxiii.  21,  58. 


(2)  Palgrare  Mys,  "  the  authentic 
^code  of  the  legiilature  does  not  guppoit 
these  assertions.  The  laws  of  Alfred 
abound  in  valuable  regulations  of  cri- 
minal Jurisprudence,  but  they  are  en- 
tirely silent  with  respect  to  those  insti- 
tutions which,  according  to  later  his- 
torians, are  to  be  ascribed  to  his  sound 
policy  and  wisdom." — Rise  and  Pro- 
gress of  English  Commonwealth,  p.  46. 

(3)  Justinian,  in  the  first  book  of  his 
Institutes,  (tit  2>  par.  6),  thus  proclaims 
his  despotic  authority :  "  quod  prineipi 
placuii  legit  habet  vigorem,  quum  lege 
rigid,  qua  de  ejuemperio  lata  est,  popu" 
lut  eietiu  eum  omm  imperimm  summ  et 
poteMtatem  ameedat,"  And  the  follow- 
ing passage,  to  the  same  effect,  appear^ 
in  the  first  book  of  the  Codex ;  "  lege 
antiqud,   qua  Regia  nuncupaiur,  omne 


jui  omnieque  poiesias  popuU  Romani  in 
imperaUriam  trantlata  stint  poteetaiemJ* 
(See  poet,  p.  74).  If  this  surrender  and 
transfer  of  their  power  were  voluntary 
acts  on  the  part  of  the  Roman  people, 
they  must  have  been  done  in  the  exer- 
cise of  a  wretched  choice  between  an 
alternative  of  evils,  and  as  a  refuge 
against  a  still  more  intolerable  state  of 
anarchy.  It  is  not  to  be  supposed,  that, 
after  this  terrific  power  was  lodged  in 
the  ruler  of  the  state,  all,  or  the  greater 
part  of  the  laws  which  had  been  enact- 
ed whilst  Rome  was  under  popular  go- 
vernment, were  abrogated.  Much,  very 
much,  even  of  the  last  hnperial  collec- 
tion of  laws,  consists  of  such  as  were 
made  during  the  five  centuries  throu^- 
out  which  a  republican  form  of  govern- 
ment prevailed.     Justinian  himself,  in 
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upon  the  same  account,  has  been  rather  improved  than  debased. 
These,  in  short,  are  the  laws  which  gave  rise  and  original  to 
that  collection  of  maxims  and  customs  which  is  now  known  by 


die  Proemiimi  to  his  Inititutfli,  Justly 
caUs  tlM  fifty  books  of  the  Digest,  a  col- 
lection  in  which  **  omtte  Jut  antiquum 
colleetum  est  :**  and  of  the  Institutes  he 
says,  in  them  "  breviUr  ejtporiium  eti, 
€t  piodautea  obiiutbtU,  9i  quod  potiea 

'•^^^••^upw^^^      wu^^^K^m^w  a^vvV^^ty     ^H^wmf^w  MBvv    w9^ 

wMdio  Wumimaum  ut,"  StUl,  the  re> 
scripts,  edicts,  and  decrees  which  the 
empeion  exercised  the  power  of  is- 
suing, upon  their  own  sole  and  abso* 
lute  authority,  if  they  did  not  taint  the 
whole  mass  of  the  later  Roman  juris- 
prudence, made  the  rights  of  every 
Roman  But||ect  insecure.  It  is  true 
that «  concurrent  power  of  legislation 
was  admitted  to  reside  in  the  Senate : 
in  the  iirst  book  of  the  Digest,  Ut.  8, 
sect  9,  we  are  told  that,  **fum  embigt- 
iar  muaium  juM  faeer§  poue :"  and  the 
Theododan  Code,  L  2,  declares  that, 
"eamirajus,  rtteripia  nou  volenti*'  yet, 
it  is  quite  certain,  that,  alter  the  esta- 
bfiahaent  of  the  empire,  the  senate  had, 
in  lact,  no  power  but  what  they  held  by 
suffieranfoe  of  the  emperors :  in  theory, 
indeed,  the  senate  may  have  long  con- 
tinued to  be  (in  the  words  of  a  learned 
writer)  "  the  great  orade  of  the  state, 
and  the  riaible  rapresentatioD  of  the 
majesty  of  the  commonwealth."  But, 
this  oracle  could  be  silenced,  this  visi- 
ble representation  of  aaajesty  could  be 
obecured,  whenever  the  reigning  em- 
peror thought  fit  to  impose  such  silence 
and  obscurity.  Oood  princes  might 
say,  as  Theodesius  and  Valentinian  did, 
in  the  terms  of  the  Codex,  tit.  1 ,  sec.  14, 
par.  4,  **digtm  uom  ui  majutuU  rtg' 
utmtU,  legibuM  atUguimm  te  jwiadjpiw 
pnfiitrif  ade^  do  autitriiate  jurU  aosire 
piudti  uudorUa*  Mi  nutfu  utugii  iu^ 
perU  tsi,  tmhmdiUru  kgibuM  pHmetpa" 
turn."  (See  poel,  p.  2SS).  And  such 
Emperors  as  Sever  us  and  Antonius 
might  declare,  as  is  laid  down  in  the 
Institutes,  tit  2,  s.  17»  par.  8,  **  Ue€i 

G 


UgikUB  safaf i  HmuSf  kmen  kgibus  vkfi' 
mmi"  yet,  these  very  declarations,  that 
it  is  worthy  the  mi^esty  of  a  prince  to 
submit  himself  to  the  laws,  and,  though 
absolved  from  them,  to  live  by  their 
rule;  are  substantial  assertions  that 
their  despotic  authority  had  no  limits 
but  such  as  they  might  themselves 
think  fit  to  impose.  And  the  last  sem- 
blance even  of  concurrent  legislative 
authority  was  expressly  taken  away 
from  the  senate  by  Leo,  called  (it  does 
notsatisfiictorily  appear  why)  the  "  Phi- 
losopher." The  78th  of  the  Novell* 
Constitutiones  of  this  emperor  had  no 
other  object  than  to  annul  (as  its  title 
plainly  announced)  this  power  of  the 
senate,  which  the  **  Philosopher"  said 
ought  to  be  considered  useless,  "  et 
quo  seuaioriam  admiuitirationom  iu^- 
raioria  majettas  dbi  viudicamt" 

Admitting,  therefore,  as  fully  as  the 
admirers  of  the  civil  law  can  desire, 
that,  generally  speaking,  private  and 
personal  rights  are  well  protected  by 
the  provisions  of  that  law ;  and  that 
the  occasional  edicts  in  violations  of 
those  rights  were,  ibr  the  most  part, 
only  of  application  to  the  particular 
cases,  and  ii^uries  to  the  particular  in- 
dividuals who  were  the  objects  of  such 
edicts ;  still,  a  suspicion  nwst  naturally 
arise,  even  without  examinatioo,  (and 
examination  wUl  abundantly  confirm 
it),  that,  in  a  code  promulgated  to  a  state 
under  the  government  of  absolute  rulers, 
not  a  few  general  laws  are  to  be  found, 
the  systematic  tendency  of  which  is 
towards  arbitrary  power.  No  English- 
man, therefore,  can  desire,  and  luckily 
no  one  need  apprehend,  the  substitu- 
tion of  the  dril  law,  in  subversion  of 
our  own  municipal  code.  It  would  be 
mere  bigoted  prejudice,  however,  to 
d«ny  that  the  body  of  die  civil  law 
contains  the  quinteasence  of  the  reason 
and  experience  of  many  ages,  though 
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the  name  of  the  common  law;  a  name  either  given  to  it  in 
contradistinction  to  other  laws,  as  the  statute  law,  the  civil 
law,  the  law  merchant,  and  the  like;  or,  more  probably  as  a 
law  common  to  all  the  realm,  the  jus  commune^  or  folcrightj 
mentioned  by  King  Edward  the  Elder,  after  the  abolition  of 
the  several  provincial  customs  and  particular  laws  before 
mentioned. 


its  purer  parts  are  alloyed  by  the  ad- 
mixture of  baser  matter.  Of  the  admi- 
rable skill  with  which  the  system  of 
civil  law  has  been  digested ;  of  its  ac- 
commodation to  the  general  uses  of 
society,  and  of  the  sound  principles  of 
philosophy  and  policy  with  which  it 
abounds ;  as  well  as  of  its  inferiority,  in  - 
some  points,  to  our  own  legal  adminis- 
tration ;  no  one  has  given  a  more  im- 
partial opinion,  and  no  one  was  ever 
qualified  to  give  a  more  accurate  one, 
than  that  great  constitutional  lawyer, 
Sir  Matthew  Hale,  who,  as  is  recorded 
in  his  Life  by  Bishop  Burnet, "  set  him  • 
self  to  the  study  of  the  Roman  law ; 
and,  though  he  liked  the  way  of  judi- 
cature in  England,  by  juries,  much 
better  than  that  of  the  civil  law,  where 
80  much  was  trusted  to  the  judge,  yet 
he  often  said,  that  the  true  grounds 
and  reasons  of  law  were  so  well  deli- 
vered in  the  Digest,  that  a  man  eould 
never  understand  law  as  a  science,  so 
well  as  by  seeking  it  there ;  and  there- 
fore he  lamented  much  that  it  was  so 
little  studied  in  England."  The  use 
of  the  civil  law  thus  recommended,  in 
order  to  attain  a  sound,  scientific  know- 
ledge of  the  rational  grounds  upon  which 
all  laws  ought  to  be  established,  if  con- 
ducted with  reflection  and  candour,  will 
assuredly  not  lead  to  indifference  for 
our  own  legal  and  political  institutions. 
That  these,  like  all  other  works  of  man, 
are  imperfect,  no  sane  and  honest  per- 
son will  deny:  that  if  they  were  at 
the  present  moment  perfect,  as  appli- 
cable to  the  existing  state  of  society, 
they  wouldj  in  process  of  time,  require 
alterations,  is  equally  indisputable ;  but 
it  is  confidently  believed  there  is  a 
principle  of  vitality  in  our  constitution. 


tt 
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which  will  secure  the  timely  adoption 
of  those  alterations,  whenever  they  are 
imperiously  called  for.  (See  po$t,  note 
to  p.  163).  Temperate  men  have  been 
wont  to  rest  content  with  the  conviction, 
well  expressed  by  the  historian  of  the 
legal  polity  of  the  Roman  state,"  that, 
although  positive  laws  with  reference 
to  some  extreme  cases  do  not,  and  could 
not  with  decency,  appear  in  our  statute 
books ;  still,  cases  of  extraordinary 
abuse  of  power,  which  cannot  be  pre- 
sumed or  foreseen,  much  less  provided 
against  by  the  common  rules  of  civil 
policy,  will  always  find  an  occasional 
remedy  from  the  cUctates  of  self-pre- 
servation." (See  f)0«f,  pp.  244,251).  If 
this  confidence  was  well  grounded  when 
Dr^  Bever  wrote,  is  it  less  authorised 
by  reason  at  present  7  Encroachments 
upon  liberty,  either  by  the  crown  or 
the  aristocracy,  can  hardly  now  be  ap- 
prehended ;  if  the  abuse  of  power  is, 
unhappily,  to  be  exhibited  at  all,  it 
must  be  by  the  people,  for  it  is  in  their 
hands :  and  the  present  writer  believes 
them  to  possess  a  fund  of  good  sense 
and  honesty,  which  will  prevent  the 
conversion  of  what  ought  to  be  a  gene- 
ral blessing,  into  a  general  curse.  (See 
antft  notes  to  pp.  51,  52).  Some  tur- 
bulent spirits  there  are,  no  doubt,  who, 
whether  actuated  by  weakness  or  by 
profligacy,  would  be  ready  to  throw  the 
state  into  confusion;  but  it  is  firmly 
trusted  the  immense  minority  of  the 
people  deprecates  any  such  convulsion ; 
and  is  aware  that  it  woulH  be  likely  to 
lead,  not  to  a  higher  degree  of  rational 
freedom,  but,  through  anarchy,  to  a 
military  despotism.  (See  pofl,  note  to 
p.  127). 
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But  though  this  is  the  most  likely  foundation  of  this  col- 
lection of  maxims  and  customs,  yet  the  maxims  and  customs, 
so  collected,  are  of  higher  antiquity  than  memory  or  history 
can  reach  (4) :  nothing  being  more  difficult  than  to  ascertain  the 
precise  b^inning  and  first  spring  of  an  ancient  and  long- 
established  custom.  Whence  it  is  that  in  our  law  the  good-  wbatoonrtitutci 
ness  of  a  custom  depends  upon  its  having  been  used  time  out 
of  mind;  or,  in  the  solemnity  of  our  legal  phrase,  time  whereof 
the  memory  of  man  runneth  not  to  the  contrary  (5).  This  it 
is  that  gives  it  its  weight  and  authority:  and  of  this  nature 
are  the  maxims  and  customs  which  compose  the  conunon  law, 
or  lex  rum  scriptcLj  of  this  kingdom. 

This  unwritten,  or  common,  law  is  properly  distinguishable  UDwrittai^or 
into  three  kinds:    1.  General  customs;  which  are  the  univer- 


sal rule  of  the  whole  kingdom,  and  form  the  common  law,  in 
its  stricter  and  more  usual  signification.  2.  Particular  cus* 
too^;  which,  for  the  most  part,  afiect  only  the  inhabitants  of 
particular  districts.  3.  Certain  particular  laws;  which,  by 
custom,  are  adopted  and  used  by  some  particular  courts,  of 
pretty  general  and  extensive  jurisdiction. 

*I.  As  to  general  customs,  or  the  common  law,  properly  so  i.  oinenicus. 
called;  this  is  that  law,  by  which  proceedings  and  determina-  p  ^^^  - 
tions  in  the  king's  ordinary  courts  of  justice  are  guided  and 
directed.  This,  for  the  most  part,  settles  the  course  in  which 
lands  descend  by  inheritance;  the  manner  and  form  of  acquir- 
ing and  transferring  property :  the  solemnities  and  obligation 
of  contracts;  the  rules  of  expounding  wills,  deeds,  and  acts  of 
parliament;  the  respective  remedies  of  civil  injuries;  the  seve- 
ral species  of  temporal  offences;  with  the  manner  and  degree 
of  punishment;  and  an  infinite  number  of  minuter  particulars, 
which  diffuse  themselves  as  extensively  as  the  ordinary  distri- 
bution of  common  justice  requires.  Thus,  for  example,  thai 
there  shall  be  four  superior  courts  of  record,  the  Chancery, 
the  King's  Bench,  the  Common  Pleas,  and  the  Exchequer;  ~ 
that  the  eldest  son  alone  is  heir  to  his  ancestor; — that  pro- 
perty may  be  acquired  and  transferred  by  writing ; — that  a 
deed  is  of  no  validity  unless  sealed  and  delivered; — that  wills 


(4)  What  Lord   Hale   says  is  un-     as  the  head  of  the  Nile.*'     Hist  Com. 
doabtedly  true,  that  "  the  original  of     Law,  55.— Cii. 
the  common  law  is  as  undiKOTerable  (5)  See/)o«<,  p.  76,  n.  21. 
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shall  be  construed  more  fiatvourably)  and  deeds  more  strictly; — 
that  money  lent  upon  bond  is  recoverable  by  action  of  debt; — 
that  breaking  the  public  peace  is  an  offence,  and  punishable 
by  fine  and  imprisonment; — ^all  these  are  doctrines  that  are 
not  set  down  in  any  written  statute  or  ordinance,  but  depend 
merely  upon  immemorial  usage,  that  is,  upon  common  law, 
for  their  support. 

Some  have  divided  the  common  law  into  two  principal 
grounds  or  foundations :  1 .  Established  customs;  such  as  that, 
where  there  are  three  brothers,  the  eldest  brother  shall  be 
heir  to  the  second,  in  exclusion  of  the  youngest:  and  2.  Esta^ 
blished  rules  and  maxims;  as,  ^  that  the  king  can  do  no 
wrong,  that  no  man  shall  be  bound  to  accuse  himself,"  and 
the  like.  But  I  take  these  to  be  one  and  the  same  thing. 
For  the  authority  of  these  maxims  rests  entirely  upon  general 
reception  and  usage:  and  the  only  method  of  proving  that  this 
or  that  maxim  is  a  rule  of  the  common  law,  is  by  shewing  that 
it  hath  been  always  the  custom  to  observe  it 
[  *69  ]  *But  here  a  veiy  natural,  and  very  material,  question  arises: 

Goerai  custmnt,    how  are  theso  customs  or  maxims  to  be  known^  and  by  whom 

is  their  validity  to  be  determined?  The  answer  is,  by  the 
judges  in  the  several  courts  of  justice.  They  are  the  deposi- 
taries of  the  law;  the  living  oracles,  who  must  decide  in  all 
cases  of  doubt,  and  who  are  bound  by  an  oath  to  decide  ao* 
cording  to  the  law  of  the  land.  Their  knowledge  of  that  law 
is  derived  from  experience  and  study;  from  the  ^^  viginU 
annorum  lucubrationes/'  which  Fortescue  (n)  mentions;  and 
from  being  long  personally  accustomed  to  the  judicial  deci«* 
sions  of  their  predecessors.  And  indeed  these  judicial  deci* 
sions  are  the  principal  and  most  authoritative  evidence  that 
can  be  given  of  the  existence  of  such  a  custom  as  shall  form 
a  part  of  the  common  law.  The  judgment  itself,  and  all  the 
proceedings  previous  thereto,  are  carefully  registered  and  pre- 
served, under  the  name  of  recordSf  in  public  repositories  set 
apart  for  that  particular  purpose;  and  to  them  frequent  re- 
course is  had,  when  any  critical  question  arises,  in  the  deter- 
mination of  which  former  precedents  may  give  light  or  assist* 
ance.  And  therefore,  even  so  early  as  the  conquest,  we  find 
the  ^^ prcBteritorum  memoria  eventoritm"  reckoned  up  as  one  of 
the  chief  qualifications  of  those,  who  were  held  to  be  *^  leffibtu 

(n)  Cap.  8. 


how  evidenced. 
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patruB  aptime  insHiuti  (o)"  For  it  is  an  established  rule  to 
abide  by  former  precedents^  where  the  same  points  come  again 
in  litigation:  as  well  to  keep  the  scale  of  justice  even  and 
steady,  and  not  liable  to  waver  with  every  new  judge's  opinion; 
as  also  because  the  law  in  that  case  being  solemnly  declared 
and  determined,  what  before  was  uncertain,  and  perhaps  indif- 
ferent, is  now  become  a  permanent  rule,  which  it  is  not  in  the 
breast  of  any  subsequent  judge  to  alter  or  vary  from,  accord- 
ing to  his  private  sentiments :  he  being  sworn  to  determine, 
not  according  to  his  own  private  judgment,  but  according 
to  the  known  laws  and  customs  of  the  land;  not  delegated 
to  pronounce  a  new  law,  but  to  maintain  and  expound  the 
old  one.  Yet  this  rule  admits  of  exception,  where  the 
former  determination  is  most  evidently  contrary  to  rea- 
son (6);  *much  more  if  it  be  clearly  contrary  to  the  divine     [  *70  ] 

(o)  SeM.  Review  of  Tith.  c.  S. 


(6)  A  UU  wuiatetor  pn  this  paxtage 
■eeim  to  think,  that,  in  considering  the 
legality  of  previous  Judicial  decisions, 
it  is  unsafe  to  rely  upon  reason  as  a 
guide.  To  obviate  the  possibility,  how* 
ever,  of  misrepresenting  his  opinion, 
(which  the  present  vrriter  is  seldom 
sure  that  he  perfectly  understands),  it 
is  aulgoined,  verbatim,  as  follows: — 
"And  what  is  this  reason?  Is  it  so 
flied  in  its  principles,  so  physically 
true,  that,  like  the  oak  leaf,  it  shall  be 
the  same  to»d»y  as  it  was  five  thousand 
years  agof  Reason,  with  reference  to 
the  law,  is  not  always  the  best  or  safest 
interpreters  for,  those  who  give  the 
law,  will  too  often  give  the  reason. 
Expediency  that  a  law  should  continue, 
or  that  a  law  should  originate,  or  that 
it  should  cease,  seems  more  consonant 
with  social  wants.  The  wisdom  of 
such  expediency  to  be  deduced  from 
the  evidence  of  facts."  Now,  without 
presuming  to  be  quite  sure  what  is 
meant  by  the  **  wisdom  of  expediency," 
still,  as  we  are  told  it  is  "  to  be  deduced 
from  evidence,"  we  may  feel  pretty 
confident  that  this  process  of  deduction 
will  net  be  better  pursued  by  rejecting 
the  assistance  of  reason.     The  ftJilibi- 


lity  of  human  reason  is  a  lamentable 
truth;  but  most  persons  will,  never- 
theless, imagine  that  a  conclusion  is  not 
likely  to  be  more  unsound,  merely  be^ 
cause,  in  forming  it,  reason  has  been 
consulted.  The  writer  quoted  seems  to 
think  that  the  ''principles  of  reason" 
are  mutable.  He  appears  to  have  la- 
boured, at  the  moment,  under  some 
confusion,  which  prevented  his  seeing 
the  distinction  between  the  pru»eipk$ 
of  reason,  and  the  appUcaiiom  of  those 
principles,  to  the  same  general  subject, 
perhaps,  but  under  different  circum- 
stances. He  goes  on  to  say,  that  "  ex- 
pediency, like  fitness,  is  only  to  be 
gathered  from  experience  deduced  from 
substantive  tacts."  The  Uketutt  be- 
tween "expediency"  and  "fitness" 
will  be  readily  acknowledged,  and  few 
will  deny  that  either  the  expediency  or 
the  fitness  (if  they  be  distinct  qualities) 
of  a  previous  law  may  be  best  gathered 
from  experience;  and  the  conclusion 
will  be  none  the  worse,  i^  instead  of 
being  deduced  from  "  substantive  facts," 
(supposing  that  phrase  to  mean  facts 
standing  singly,  and  each  considered 
simply  and  by  itself),  it  has  been  col- 
lected from  a  more  extended  ahd  con- 
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law.  But  even  id  such  cases  the  subsequent  judges  do  not 
pretend  to  make  a  new  law,  but  to  vindicate  the  old  one  from 
misrepresentation.     For  if  it  be  found  that  the  former  deci- 


bined  view  of  all  the  collatenl  ind- 
denu  which  have,  or  probably  may 
hereafter  have,  a  bearing  upon  such 
Mubttaniive  facU.  But  still,  when  the 
principle  upon  which  the  legislature 
actually  proceeded  is  clear,  however 
unsound  that  principle  may  be  proved 
by  experience  to  be,  it  cannot  be  got 
rid  of  by  judicial  exposition,  without 
making  those  whose  duty  it  is  merely 
to  administer  the  law,  paramount  to 
those  whose  constitutional  privilege 
it  is  to  make  the  law.  The  legislature 
itself  is  alone  competent  to  correct 
its  own  manifest  error ;  (see  ante,  p. 
U,  n.  18);  and  notwithstanding  the 
objection  made  by  the  writer  in  ques- 
tion, to  allowing  "  those  who  give  the 
law  to  give  the  reason  also,"  to  most 
minds,  probably,  it  will  appear  that  the 
makers  of  a  law  are  the  very  persons 
from  whom  the  reason  of  that  law  may 
most  property  be  expected. 

Mr.  Christian  has  illustrated  the  text, 
by  citing  Mr.  Hargrave's  note  to  Co. 
Litt  66,  which  is  as  follows  :  "  Argu- 
ments from  inconvenience  certainly  de- 
serve the  greatest  attention,  and,  where 
the  weight  of  other  reasoning  is  nearly 
on  an  equipoise,  ought  to  turn  the  scale. 
But  if  the  rule  of  law  is  clear  and  ex* 
plicit,  it  is  in  vain  to  insist  upon  incon- 
veniences ;  nor  can  it  be  true  that  no- 
thing which  is  inconvenient  is  lawful ; 
for  that  supposes,  in  those  who  make 
laws,  a  perfection  which  the  most  ex- 
alted human  wisdom  is  incapable  of  at- 
taining, and  would  be  an  invincible 
argument  against  ever  changing  the 
law."  This  is  sound  doctrine;  (see 
ante,  p.  58,  n.  24) ;  and  even  when  the 
rules  for  deciding  a  legal  question  are 
not  to  be  found  in  either  the  common  or 
the  statute  law,  but  rest  on  the  less  sa- 
tisfactory foundation  of  precedent,  and 
the  general  expediency  of  the  reasons 
upon  which  that  precedent  was  made 


may  be  very  questionable ;  still,  if  the 
authority  of  the  case  has  been  repeat- 
edly admitted,  so  that  it  has  become,  in 
a  certun  sense,  the  law  of  the  court  in 
which  the  judgment  was  pronounced, 
or  by  which  it  has  been  admitted,  he 
must  be  a  more  than  usually  bold  judge 
who  would  take  upon  himself  to  reverse 
a  rule  so  established.  This  adherence 
to  precedent,  adopted  in  order  to  avoid 
the  intolerable  inconvenience  of  **ju9 
vagum"  fluctuating  with  the  various 
opinions  of  different  judges,  is,  proper- 
ly, much  more  rigid  with  respect  to 
rules  of  decision,  than  it  is  with  respect 
to  rules  of  practice  merely.  Under  a 
judicial  system  which  did  not  admit 
previously  settled  rules  of  decision  to  be 
binding,  although  the  soundness  of 
those  rules  appear  doubtftil,  no  man 
could  feel  his  property  secure.  If  ex- 
pediency calls  for  an  alteration  of  such 
rules,  that  alteration  can  be  properly 
made  only  by  the  legislature ;  (see  anUt 
p.  11,  n.  18);  and,  in  most  cases,  not 
justly  even  by  that  supreme  authority, 
otherwise  than  prospectively.  But 
rules  of  practice  are  not  so  inflexible ; 
it  has  been  said,  indeed,  by  a  judge  of 
long  experience  and  of  the  highest  legal 
rank,  that  "  the  practice  of  the  court  is 
the  law  of  the  court;"  (seeon/r,  p.  62, 
n.  82);  but  this  was  only  intended  as 
a  general  remark,  and  generally  it  does, 
no  doubt,  hold  good:  we  have,  how- 
ever, the  authority  of  the  same  judge, 
as  well  as  that  of  Lord  Hardwicke,  to 
assure  us  that  '*  there  is  no  rule  of 
practice  in  courts  of  equity," — ^nor,  it 
is  believed,  in  other  courts — *'  which 
will  not  yield  to  special  circumstances, 
and  the  demands  of  justice."  See  1 
Swanst  125;  2  Swanst  248,  874;  1 
Ves.  sen.  185,  and  the  next  note. 

The  annotator  alluded  to  in  the  eariy 
part  of  this  note,  after  discarding 
"  reason,  as  the  interpreter  of  bnraaft 
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sioii  is  manifestly  absurd  or  unjust  (7),  it  is  declared,  not  that 
such  a  sentence  was  bad  lawy  but  that  it  was  not  law;  that  is, 
that  it  is  not  the  established  custom  of  the  realm,  as  has  been 
erroneously  determined.  And  bence  it  is  that  our  lawyers  are 
with  justice  so  copious  in  their  encomiums  on  the  reason  of 
the  common  law;  that  they  tell  us^  that  the  law  is  the  perfec- 
tion of  reason,  that  it  always  intends  to  conform  thereto,  and 
that  what  is  not  reason  is  not  law.  Not  that  the  particular 
reason  of  every  rule  in  the  law  can  at  this  distance  of  time  be 
always  precisely  assigned;  but  it  is  sufficient  that  there  be 
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laws,"  adds,  **i  meddle  not  with  divine 
law ;"  and  had  he  Icept  his  word,  such 
reverential  or  prudent  reserve  would 
have  merited  approbation ;  but  he  im- 
mediately subjoins  an  intimation  that 
parts  of  that  law  are  obscure  and  sus- 
ceptible of  various  interpretations,  and 
that  **  where  plainest,  it  is  often  incom- 
patible with  social  life."  Surely,  to 
assert  that  a  law  is  incompatible  with 
that  state  upon  which  it  was  designed 
by  the  lawgiver  to  operate,  is  very  like 
"meddling"  with  the  question,  and 
meddling  with  it  very  unceremoniously. 
But  it  is  no  wonder  that  the  investiga- 
tion of  the  "laws  of  God  "  should  have 
led  the  writer  in  question  to  unsatis&c- 
tory  results,  when  he  looked  for  them 
Xas,  in  his  note  to  p.  107  of  this  volume, 
he  professes  to  have  done)  "  in  the  acts 
of  men."  The  acts  of  law-breakers 
may,  ultimately,  lead  to  a  fearful  de- 
monstration of  the  authority  of  the  law- 
giver ;  but  it  would  be  pursuing  an 
unusual  course  of  studying  any  law,  to 
look  for  it,  not  in  its  precepts,  but  only 
in  the  acts  of  those  who  disregard  it 
There  will  be  much  less  difficulty  in 
agreeing  with  the  statements  contained 
in  another  note  of  the  same  writer,  but 
then  that  statement  goes  most  unequi- 
vocally to  shew  that  it  is  not  in  the 
acts  of  man  that  we  must  venture  at 
present  to  look  for  an  illustration  of  the 
laws  of  God.  We  are  told,  in  the  note 
just  alluded  to,  that  "  every  memorial 
of  the  history  of  man  shews  him  to 


have  been  always  disobedient,  ambi- 
tious, rebellious,  bloody,  lustful,  and 
treacherous;  and  he  is  not  even  yet 
what  human  reasoning  tells  us  he  ought 
to  be ;  nor  will  he,  until  the  spirit  of 
Christianity  shall  be  seen  in  his  acts^ 
and  his  temper  and  disposition  be  mo- 
delled according  to  the  rule  of  its  pure 
and  exalting  precepts."  Euge!  O,  «•  ste 
omnia  }  Had  the  annotator  in  question 
steadily  borne  these,  his  own  words,  in 
mind,  the  animadversions  contained  in 
the  latter  half  of  the  note  to  p.  64 
would  not  have  been  required ;  and  the 
present  writer,  instead  of  feeling  bound 
to  state  objections,  would  have  had  the 
much  more  pleasing  duty  of  tendering 
respectful  commendations. 

(7)  But  it  cannot  be  dissembled, 
that  both  in  our  law,  and  in  all  other 
laws,  there  are  decisions  drawn  from 
established  principles  and  maxims, 
which  are  good  law,  though  such  de- 
risions may  be  both  manifestiy  absurd 
and  unjust  But,  notwithstanding  this, 
they  must  be  religiously  adhered  to 
by  the  judges  in  all  courts,  who  are 
not  to  assume  the  characters  of  legis- 
latoiB.  It  is  their  province  jus  dieere, 
and  not  jus  dare.  Lord  Coke,  in  his 
enthusiastic  fondness  for  the  common 
law,  goes  farther  than  the  learned 
commentator ;  he  lays  down  that  argU' 
fnentum  ab  ineonvenienti  phtrimum  vaUt 
in  lege,  because  nihil  quod  est  ineontft' 
niens  est  licitum. — Cb. 
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nothing  in  the  rule  flatly  contradictory  to  reason,  and  then  the 
law  will  presume  it  to  be  well-founded  (/>).  And  it  hath  been 
an  ancient  obsenration  in  the  laws  of  England,  that  whenever 
a  standing  rule  of  law,  of  which  the  reason  perhaps  could  not 
be  remembered  or  discerned,  hath  been  wantonly  broken  in 
upon  by  statutes  or  new  resolutions,  the  wisdom  of  the  rule 
hath  in  the  end  appeared  from  the  inconveniences  that  have 
followed  the  innovation. 

The  doctrine  of  the  law  then  b  this:  that  precedents  and 
rules  must  be  followed,  unless  flatly  absurd  or  unjust  (8) :  for 
though  their  reason  be  not  obvious  at  first  view,  yet  we  owe 
such  a  deference  to  former  times  as  not  to  suppose  that  they 
acted  wholly  without  consideration.  To  illustrate  this  doc- 
trine by  examples: — It  has  been  determined,  time  out  of  mind, 
that  a  brother  of  the  half  blood  shall  never  succeed  as  heir  to 
the  estate  of  his  half  brother,  but  it  shall  rather  escheat  to  the 
king,  or  other  superior  lord  (9).  Now  this  is  a  positive  law, 
fixed  and  established  by  custom,  which  custom  is  evidenced 
by  judicial  decisions;  and  therefore  can  never  be  departed 
firom  by  any  modem  judge  without  a  breach  of  his  oath  and 
[  *71  ]  **^®  ^*^'  ^^^  herein  there  is  nothing  repugnant  to  natural 
justice  (10);  though  the  artificial  reason  of  it,   drawn  from 

(p)  Herein  agreeing  with  the  civil     eoruwif  qua  corutiiuuntitr,   iti^ri  non 
law,  Ff.  1.  3.  20,  21.     **  Non  omnium,     oporM :   aiioquin  muUa  ex  hit,   qum 


»f 


qua  a  majoribut  nottrU  eonttiMa  sunt,     eerta  iunt,  tubuertunimr. 
ratio  reddi  potest,     Et  ideo  ratumet 


(8)  Precedents  and  rules  must  be  it  is  the  clear  law  of  England,  and  can 
followed,  even  when  they  are  flatly  ab-  only  be  abrogated  by  the  united  autho- 
surd  and  unjust,  if  they  are  agreeable  rity  of  king,  lords,  and  commons,  in 
to  ancient  principles.  If  an  act  of  par-  parliament  assembled.  Many  other  si- 
liament  is  brought  in  at  the  close  of  a  milar  instances  might  be  adduced. — Cb. 
session,  and  passed  on  the  last  day,  (9)  But  this  long  continued  porittvc 
which  makes  an  innocent  act  criminal,  law  has  at  length  given  way;  it  has 
or  even  a  capital  crime,  and  if  no  day  been  repealed  by  the  statute  of  S  &  4 
is  fixed  for  the  commencement  of  its  Oul.  IV.  c.  106,  s.  9.  8eeVoL2,  pp. 
operation.  It  has  the  same  efficacy  as  224,  228,  with  the  notos  thereto, 
if  it  had  been  passed  on  the  first  day  (10)  But  it  is  certainly  Fepugnant 
of  the  session ;  and  all  who,  during  a  to  natural  reason,  where  a  fiitber  learea 
long  session,  having  been  doing  an  act,  two  sons  by  two  dtferent  modiefs,  and 
which  at  the  time  was  legal  and  inof-  dies  intestate,  and  a  larg*  estate  d»> 
fensive,  will  be  liable  to  suffer  the  teends  to  his  eldest  son,  who  diet  a  mi- 
punishment  prescribed  by  the  statute,  nor  or  intestate,  that  this  estate  shouUl 
(4  Inst.  20;  4  Term  Rep.  600).  This  go  to  the  lord  of  the  manor,  or  to  the 
is  both  flatly  absurd  and  unjust ;  but  king,  rather  than  to  the  younger  son. 
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the  feodal  law,  may  not  be  quite  obvious  to  every  body.  And 
therefore,  though  a  modem  judge,  on  account  of  a  supposed 
hardship  upon  the  half  brother,  might  wish  it  had  been  other- 
wise settled,  yet  it  is  not  in  his  power  to  alter  it.  But  if  any 
court  were  now  to  determine  that  an  elder  brother  of  the  half 
blood  might  enter  upon  and  seize  any  lands  that  were  pur- 
chased by  his  younger  brother,  no  subsequent  judges  would 
scruple  to  declare  that  such  prior  determination  was  unjust, 
was  unreasonable,  and  therefore  was  not  law.  So  that  the  law, 
and  the  opinion  of&e  judge,  are  not  always  convertible  terms, 
or  one  and  the  same  thing;  since  it  sometimes  may  happen 
that  the  judge  may  mistake  the  law.  Upon  the  whole,  how- 
ever, we  may  take  it  as  a  general  rule,  ^<  that  the  decisions  of 
courts  of  justice  are  the  evidence  of  what  is  common  law:" 
in  the  same  manner  as,  in  the  civil  law,  what  the  emperor 
had  once  determined  was  to  serve  for  a  guide  for  the  fu- 
ture {q)n 

The  decisions  therefore  of  courts  are  held  in  the  highest 
regard  (11),  and  are  not  only  preserved  as  authentic  records 
in  the  treasuries  of  the  several  courts,  but  are  handed  out  to 
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(q)  "  Si  imperiaiis  mtyestas  eausam  nottro  imperio  sunt,  sciant  hanc   eue 

cognHiomaUUr  examinaverit,  et  parti'  legem,  non  eolttm  itli  causa  pro  qua 

tma    eomimus     etnuUtmHe     eemiemiimm  predueia  tit,  ted  et  im  omiMuM 

diterU,  ommee  twmmo  jmdieUf  qui  tub  but"    C  1.  li.  12. 


When  meh  ft  esse  hsppens  in  the  fk- 
mUj  of  •  noMeniAn,  or  •  man  of  great 
property,  this  law  will  then  appear 
•o  absurd  and  unreasonable,  that  it 
will  not  be  suffSered  to  remain  long 
afterwards  to  disgrace  our  books.  See 
VoL  2,  p.  2S1.~Ch. 

(11)  A  late  writer  saysi  "the  mere 
machinery  of  law  may  be  usefully  sub- 
jected to  cett^n  rules;  but  its  principles, 
wMle  Buui  shall  be  the  creature  of  a  day, 
never  1"  If  by  'Uhe  mere  machinery 
of  law/'  the  rules  of  praettce  only  are 
sMant,  the  propriety  of  fixing  their 
general  uniformity  Is  evident ;  though, 
in  note  6,  ante,  good  authorities  are 
cited  for  holding  that  exceptions  to 
tuch  rules  may,  occasionally,  be  re- 
quired, and,  with  respect  to  rules  merely 
laid  down  by  courts  of  law,  not  by  the 


legislature,  are  admissible.  But  that 
the  principles  of  law  should  be  variable, 
is  a  startling  assertion,  it,  by  "princi- 
ples," the  fundamental  rules  of  all  law 
are  meant.  (See  pott,  p.  122,  notes  1 
and  2).  If  by  the  word  "  principles," 
nothing  more  is  intended  than  datm 
conventionally  introduced,  or  assump- 
tions, arbitrarily  forced,  into  any  par- 
deular  municipal  code ;  there  is  no  doubt 
that  tuch  principles  are  mutable.  But 
Blackstone  has  told  us,  (in  p.  40,  ante), 
and  most  readers  will  admit  Ae  truth 
of  the  statement,  that  "  there  are  laws 
fimnded  in  those  relations  of  justice 
that  existed  in  the  nature  of  things, 
antecedent  to  positive  precept.  These 
are  the  immutable  laws  of  good  and 
evil."    (See  ante,  p.  />4,  n.  22). 
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public  view  in  the  numerous  volumes  of  reports  which  furnish 
the  lawyer's  librar}%  These  reports  are  histories  of  the  seve- 
ral cases,  with  a  short  summary  of  the  proceedings,  which 
are  preserved  at  large  in  the  record,  the  arguments  on  both 
sides,  and  the  reasons  the  Court  gave  for  its  judgment;  taken 
down  in  short  notes  by  persons  present  at  the  determination. 
And  these  serve  as  indexes  to,  and  also  to  explain,  the  re^ 
cords;  which  always^  in  matters  of  consequence  and  nicety, 
the  judges  direct  to  be  searched.  The  reports  are  extant  in 
a  regular  series  from  the  reign  of  King  Edward  the  Second 
[  *72  ]  inclusive;  and,  from  his  time  to  that  of  Henry  the  ^Eighth, 
were  taken  by  the  prothonotaries,  or  chief  scribes  of  the 
court  (12),  at  the  expense  of  the  crown,  and  published  cmnur- 
aUyj  whence  they  are  known  under  the  denomination  of  the 
year  boohs.  And  it  is  much  to  be  wished  that  this  beneficial 
custom  had,  under  proper  regulations,  been  continued  to  this 
day:  for,  though  King  James  the  First,  at  the  instance  of 
Lord  Bacon,  appointed  two  reporters  (r)  with  a  handsome 
stipend  for  this  purpose,  yet  that  wise  institution  was  soon 
neglected,'  and  from  the  reign  of  Henry  the  Eighth  to  the 
present  time  this  task  has  been  executed  by  many  private 
and  contemporary  hands;  who  sometimes  through  haste  and 
inaccuracy,  sometimes  through  mistake  and  want  of  skill, 
have  published  very  crude  and  imperfect  (perhaps  con<» 
tradictory)  accounts  of  one  and  the  same  determination. 
Some  of  the  most  valuable  of  the  ancient  reports  are 
those  published  by  Lord  Chief  Justice  Coke;  a  man  of  infi« 
nite  learning  in  his  profession,  though  not  a  little  infected 
with  the  pedantry  and  quaintness  of  the  times  he  lived  in, 
which  appear  strongly  in  all  his  works.  However,  his  writings 
are  so  highly  esteemed,  that  they  are  generally  cited  without 
the  author's  name  (5). 

(r)  Pat   15Jac.I.  p.  18;  17  Rym.  whoie  reigns  the  cases  reported  in  his 

26.   .  three  volumes  were  determined;   phu* 

($)  His  reports,  for  instance,  are  Queen  Elisabeth,  King  James,  and 
styled,  aar*  cCox9V,<A«  reports i  and,  in  King  Charles  the  First;  as  well  as  by 
quoting  them,  we  usually  say  1  or  2  the  number  of  each  volume.  For  some- 
Rep,  not  1  or  2  Coke's  Rep.  as  in  citing  times  we  call  them  1)  2,  and  3  Cra, 
other  authors.  The  Reports  of  Judge  but  more  commonly  Cro.  £lix»,  Cro. 
Croke  are  also  cited  in  a  peculiar  man-  Jac,  and  Cro.  Car. 
ner  by  the  names  of  those  princes,  in 

(1^)  See  Sir  Edward  Coke's  Preface  to  the  third  part  of  hts  Reports. 
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Besides  these  reporters,  there  are  also  other  authors,  to 
whom  great  veneration  and  respect  is  paid  by  the  students  of 
the  common  law.  Such  are  Glanvil  and  Bracton,  Britton  and 
Fleta,  Hengham  and  Littleton,  Statham,  Brooke,  Fitzherbert, 
and  Staundforde,  with  some  others  of  ancient  date;  whose 
treatises  are  cited  as  authority,  and  are  evidence  that  cases 
hare  formerly  happened  in  which  such  and  such  points  were 
determined,  which  are  now  become  settled  and  first  principles. 
One  of  the  last  of  these  methodical  writers  in  point  of  time^ 
whose  works  are  of  any  intrinsic  authority  in  the  courts  of  jus- 
tice, and  do  not  entirely  depend  on  the  strength  of  their  quo* 
tations  from  older  authors,  is  the  *same  learned  judge  we  have 
just  mentioned,  Sir  Edward  Coke  (13);  who  hath  written  four 
volumes  of  Institutes,  as  he  is  pleased  to  call  them,  though 
they  have  little  of  the  institutional  method  to  warrant  such  a 
title.  The  first  volume  is  a  very  extensive  comment  upon  a 
little  excellent  treatise  of  tenures,  compiled  by  Judge  Little- 
ton in  the  reign  of  Edward  the  Fourth.  This  comment  is  a 
rich  mine  of  valuable  common  law  learning,  collected  and 


C  *73  ] 


(IB)  \  late  annotator  has  told  his 
readers  tliat,  "  Sir  Edward  Coke  was  a 
writer  wlio  knew  how  to  strew  the 
arid  field  of  abstruse  law  with  classic 
flowers;"  but,  whoever  has  perused  a 
full  account  of  Sir  Walter  Raleigh's 
trial,  will  have  discovered  that  the 
"flowers"  which  Sir  Edward  Coke 
occasionally  delighted  to  scatter,  were 
flowers  of  that  species  in  which  the 
classical  soil  of  Billingsgate  is  prolific. 
The  annotator  alluded  to,  after  speak- 
ing of  law  as  an  arid  field  of  abstruse 
learning,  goes  on,  oddly  enough,  to  ftdd 
that,  '*  to  a  nuui  of  mind,  the  investi- 
gation of  law,  after  all,  is  but  a  matter 
of  relaxation.  An  able  man  will  very 
soon  form  a  decided  opinion ;  he  relies 
upon  his  memory,  generally ;  to  look 
for  authority  will  be  an  after- thought" 
If  we  adopt  this  statement,  we  must 
hold  that  Coke  was  not  a  man  of  mind ; 
(or  we  learn,  from  the  same  quarter, 
though  in  another  note,  that  he  anxious- 
ly exclaimed,  when  embarraised  by  "dry 
legal  doubts,*'  felUqui  potuU  eogwotcere 


eausas.  In  the  investigation  of  law, 
he  was  not  one  of  those  "  able  men  who 
very  soon  form  a  decided  opinion:" 
with  Coke,  "to  look  for  authority" 
was  not  "  a  mere  after-thought :"  that 
he  deemed  this  "a  duty"  before  he 
formed  "decided  opinions,"  and  that 
he  felt  it  to  be  "a  labour,"  we  have,  in- 
deed, abundant  evidence  in  his  works, 
which  probably  would  not  have  been 
much  improved  had  they  been  com- 
posed according  to  the  recipe  above 
noticed.  Coke's  works  are  a  rich  mine 
of  legal  learning,  not  of  classical  re- 
finement The  annotator  in  question 
says,  on  another  occasion,  law  can  only 
be  learned  by  "  an  exclusive  dedioation 
of  the  whole  time"  to  its  acquisition. 
According  to  this  version  (and  it  is  the 
sounder  of  the  two)  the  investigation 
of  the  law  is  any  thing  but  "  mere  mat- 
ter of  relaxation."  A  writer  who  sel- 
dom holds  on  his  course  in  the  same 
path  long  together,  has  a  good  chance 
of  getting,  occasionally,  into  the  right 
direction. 
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heaped  together  from  the  ancient  reports  and  year  books, 
but  greatly  defective  in  method  (s)*  The  second  volume  is  a 
comment  upon  many  old  acts  of  parliament,  without  any  sys- 
tematical order;  the  third  a  more  methodical  treatise  of  the 
pleas  of  the  crown;  and  the  fourth  an  account  of  the  several 
species  of  courts  {t)s 

And  thus  much  for  the  first  ground  and  chief  comer  stone 
of  the  laws  of  England,  which  is  general  immemorial  cus- 
tom (14),  or  common  law,  from  time  to  time  declared  in  the 
decisions  of  the  courts  of  justice;  which  decisions  are  pre- 
served among  our  public  records,  explained  in  our  reports, 
and  digested  for  general  use  in  the  authoritative  writings  of 
the  venerable  sages  of  the  law. 

The  Roman  law,  as  practised  in  the  times  of  its  liberty, 
paid  also  a  great  regard  to  custom;  but  not  so  much  as  our 
law:  it  only  then  adopting  it,  when  the  written  law  was  defi- 
cient Though  the  reasons  alleged  in  the  digest  (ti)  will  fully 
justify  our  practice,  in  making  it  of  equal  authority  with,  when 
it  is  not  contradicted  by,  the  written  law.  *^  For  since  (says 
Julianus)  the  written  law  binds  us  for  no  other  reason  but  be- 
cause it  is  approved  by  the  judgment  of  the  people,  therefore 
those  laws  which  the  people  have  approved  without  writing 
ought  also  to  bind  every  body.  For  where  is  the  difference^ 
[  *74  3  whether  the  people  declare  their  ^assent  to  a  law  by  suffrage, 
or  by  a  uniform  course  of  acting  accordingly?"  Thus  did 
they  reason  while  Rome  bad  some  remains  of  her  freedom: 
but,  when  the  imperial  tyranny  came  to  be  fully  established, 
the  civil  laws  speak  a  very  different  language  (15).  ^'  Quad 
principi  placuit  (16)  Ugis  habet  vifforem,  cum  popultis  ei  el  in 

(»)  It  Ss  usamlly  cited  either  by  the  tlie  generality  of  reports  and  other  tracts 

name  of  Co.  LItt.,  or  as  1  Inst.  beii^  quoted  in  the  name  of  the  com- 

{t)  These  are  cited  as  2,  S,  or  4  Inst.,  piier,  as  2  Ventris,  4  Leonard,  1  Sider- 

without  any  author's  name.    An  hono-  fin,  and  the  like, 
rary  distinction,  which,  we  observed,  is         («)  Pf.  I.  3.  32. 
paid  to  the  works  of  no  other  writer; 


(14)  See  1  Hale's  Com.  Law,  pp.  the  eiecration  it  deserves.  It  is  no 
80,  140,  141.  wonder,  from  this  specimen,  that  the 

(15)  See  anttf  p.  67,  n.  3.  civil  law  should  have  experienced  such 

(16)  This  is  the  first  sentence  of  the  protection  and  patronage  firom  all  the 
definition  of  a  constitution  in  the  be>  despotic  governments  of  Europe,  and 
ginning  of  the  InstHutes.  It  ought  to  such  opposition  and  detestation  from 
be  cited  at  length,  that  it  may  receive  tlie  sturdy  English  barons. 
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ewn  cnme  mum  imperium  ei  pategtaiem  cmferat,**  says  Ul* 
pian  (w),  <^  Imperaior  solos  et  condiior  ei  inUrpres  hgis  exisH'^ 
matvr,**  says  the  code  {x).  And  again,  **  satrilegii  instar  est 
reseripio  principis  obmari  (y)."  And  indeed  it  is  one  of  the 
characteristic  marks  of  English  liberty,  that  our  common  law 
depends  upon  custom:  which  carries  this  internal  evidence  of 
freedom  along  with  it,  that  it  probably  was  introduced  by  the 
voluntary  consent  of  the  people  (17). 
XL  The  second  branch  of  the  unwritten  laws  of  England  n.  Pwticuiar  du- 

o  trict  customs. 


(w)  Ff.  1.  4.  1. 


(*)  C.  1.  14.  12. 


(y)  c.  1.  as.  6. 


COMtTXTUTIO. 
Sed  et   quod  principi  plaeuitf  legit 
habet  vigorem:   qumn  lege  regioj  qtue 
^  ^jut  hmperio  lata  eH,  populm  ei,  et 
tm  emi  ammf  imperium  $tmm  et  pates- 
totewtf     eoneedat.       Quodcunqtte    ergo 
vmperatcr  per  epitlolam  eonstituit,   vel 
ct^moecene  deeretfit,  wl  edieto  pracepit, 
legem  esse  comtai!  hoc  eunt,  qaa  eoneti" 
*«Mo«f    appeUaiUur*      Pimm    ex    hie 
qtuedam  mtut  pertomUet,  qtue  nee  ad 
ejcei^lnm   traJtuntur,  quoniam  non  hoc 
primeepe    vmltf     nam    qwod    aUcui    oh 
metitum  indmleii,  mI  ei  quttm  poenam 
irroguvUf  vel  ti  eui  eitm  exemplo  tubm- 
fiit,  personam  non  transgreditur.     Alia 
autrm,    quum    generates    sint,     omnes 
procul  duMo  tenent.  Inst  1.  2.  6. — Cr. 
(17)  Lord    Chief    Justice    Wilmot 
has  said,  that  the  statute  law  is  the 
vrill  of  the  legislature  in  writing;  the 
common  law  is  nothing  else  but  sta- 
tutes worn  out  by  time.     All  our  law 
began  by  consent  of  the  legislature, 
and  whether  it  is  now  law  by  usage 
or  writing    is    the    same    thing.     (2 
Wils.  348).     Statute  law,  and  common 
law,  both  originally  flowed  from  the 
same  fountain.    (lb.  350).    And  to  the 
same  effect  Lord  Hale  declares,   that 
"many  of  those  things  that  we  now 
take  for  common  law,  were  undoubt- 
edly acts  of  parliament,  thongh  now 
not  to  be  found  of  record."      (Hist 
Com.  Law,  66).     Though  this  is  the 
probable  origin  of  the  greatest  part  of 


the  common  law,  yet  much  of  it  cer- 
tainly has  been  introduced  by  usage, 
even  of  modern  date,  which  general 
convenience  has  adopted.  As  in  the 
civil  law,  sine  eeripto  jus  venii,  quod 
usus  approhaoit,  nam  dmtund  mores 
consensu  ulentiiim  comprobati  legem 
indtantur,  (Inst.  1.  2.  9).  Of  this 
nature  in  this  country  is  the  law  of 
the  road,  vis.  that  horses  and  carriages 
should  pass  each  other  on  the  whip- 
hand.  This  law  has  not  been  enacted 
by  statute,  and  is  so  modem  that  per- 
haps this  is  the  first  time  that  it  has 
been  noticed  in  a  book  of  law.  But 
general  convenience  discovered  the  ne- 
cessity of  it,  and  our  judges  have  so  far 
confirmed  it,  as  to  declare  frequently  at 
Nisi  Prius,  that  he  who  disregards  this 
salutary  rule  is  answerable  in  damages 
for  all  the  consequences. — Ch.  [Chief 
Justice  Eyre  said,  an  action  on  the 
case,  for  personal  injuries,  against  the 
driver  of  a  carriage,  is  founded  entirely 
on  negligence.  He  is  answerable  for  any 
accident  arising  from  the  smallest  neg- 
ligence on  his  part :  but  when  there  is 
no  other  carriage  on  the  road,  a  driver 
may  keep  in  the  middle  of  it,  and  is 
not  answerable  fbr  any  accident  which 
may  have  arisen  from  his  not  having 
kept  on  the  left  hand  side  of  the  road. 
Aston  v.  Heaven,  2  Esp.  535.  And  see 
Crafts  V.  Waterkouse,  11  Moore,  133; 
S.  C.  8  Bing.  321 ;  Chrietie  v.  Oreggs, 
2  Camp.  81. — Ed]. 
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are  particular  customs,  or  laws,  which  affect  only  the  inhabi- 
tants of  particular  districts  (18). 

These  particular  customs,  or  some  of  them,  are  without 
doubt  the  remains  of  that  multitude  of  local  customs  before- 
mentioned,  out  of  which  the  common  law,  as  it  now  stands, 
was  collected,  at  first  by  King  Alfred,  and  afterwards  by  King 
Edgar  and  Edward  the  Confessor:  each  district  mutually  sa- 
crificing some  of  its  own  special  usages,  in  order  that  the  whole 
kingdom  might  enjoy  the  benefit  of  one  uniform  and  universal 
system  of  laws.  But  for  reasons  that  have  been  now  long  for- 
gotten, particular  counties,  cities,  towns,  manors,  and  lord- 
ships, were  very  early  indulged  with  the  privilege  of  abiding 
by  their  own  customs,  in  contradistinction  to  the  rest  of  the 
nation  at  large:  which  privilege  is  confirmed  to  them  by  seve- 
ral acts  of  parliament  (z). 
Gftvdkind.  ^uch  ^  ^^e  custom  of  gavelkind  in  (19)  Kent,  and  some  other 

parts  of  the  kingdom,  (though  perhaps  it  was  also  general  till 
the  Norman  conquest),  which  ordains,  among  other  things, 
[  *75  ]  *that  not  the  eldest  son  only  of  the  father  shall  succeed  to  his 
inheritance,  but  all  the  sons  alike:  and  that,  though  the  an- 
cestor be  attainted  and  hanged,  yet  the  heir  shall  succeed  to 
his  estate,  without  any  escheat  to  the  lord.  Such  is  the  cus- 
tom that  prevails  in  divers  ancient  boroughs,  and  therefore 

BorougivEngiMi.    Called  borough-Euglish,  that  the  youngest  son  shall  inherit 

the  estate,  in  preference  to  all  his  elder  brothers.  Such  is 
the  custom  in  other  boroughs  that  a  widow  shall  be  entitled, 
for  her  dower,  to  all  her  husband's  lands;  whereas,  at  the 
common  law,  she  shall  be  endowed  of  one  third  part  only. 

citttmmof  Such  also  are  the  special  and  particular  customs  of  manors, 

manan.  ^j  which  overy  one  has  more  or  less,  and  which  bind  all  the 

copyhold  and  customary  tenants  that  hold  of  the  said  manors. 

Local  omirtf.         Such  Hkowiso  is  the  custom  of  holding  divers  inferior  courts, 

with  power  of  trying  causes,  in  cities  and  trading  towns,  the 
right  of  holding  which,  when  no  royal  grant  can  be  shewn,  de- 
pends entirely  upon  immemorial  and  established  usage.  Such, 

(s)  Mag.  Cart  9 Hen.  IIL  c.  9;  1  Edw.  IIL  st.  2,  c.  9;  14  Edw.  IIL  st  1, 

c«  1 ;  and  2  Hen.  IV.  c  L 

V 

(18)  See  1  Hale's  Com.  Law,  p.  30.  to.     It  is  probable  that  the  customs  of 

(19)  As  to  the  customs  of  gavel-  gavelkind  and  of  borough- English  will 
kind,  and  of  borough- English,  see  Vol.  be  abolished  during  the  present  session 
2,  pp.  88,  84,  85,  with  the  notes  there-  of  parliament,  (1836). 
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lastly,  are  many  particular  customs  within  the  city  of  London,  customs  of  Lon- 
witb  regard  to  trade,  apprentices,  widows,  orphans,  and  a  va-    "" 
riety  of  other  matters*     AH  these  are  contrary  to  the  general 
law  of  the  land,  and  are  good  only  by  special  usage;  though  the 
customs  of  London  are  also  confirmed  by  act  of  parliament  (a). 

To  this  head  may  most  properly  be  referred  a  particular 
system  of  customs  used  only  among  one  set  of  the  king's  sub- 
jects, called  the  custom  of  merchants,  or  lex  mercatoria:  which,  Ux  mercataria. 
however  different  from  the  general  rules  of  the  common  law, 
is  yet  ingrafted  into  it,  and  made  a  part  of  it  (6);  being  al- 
lowed, for  the  benefit  of  trade,  to  be  of  the  utmost  validity  in 
all  conunercial  transactions:  for  it  is  a  maxim  of  law,  that 
"  cuiUbet  in  sua  arte  credendum  est  (19)." 

The  rules  relating  to  particular  customs  regard  either  the 
proof  of  their  existence;  their  legality  when  proved;  or  their 
usual  metliod  of  allowance.  And  first  we  will  consider  the  rules 
oiproof. 

As  to  gavelkind,  and  boroufifh-Enfiflish,  the  law  takes  par-  Particular  n»< 

.  ?•  i»  ^7^  /   V  J      1  •  .  loins,  how  prored. 

ticular  notice  of  them  (c),  and  there  is  no  occasion  to  prove 
that  such  customs  actually  exist,  but  only  that  the  lands  in 
question  are  subject  thereto.  All  other  private  customs  must 
be  particularly  pleaded  (c/),  and  as  well  the  existence  of  such 


(a)  8  Rep.  126;  Cro.  Car.  347. 
(6)  Winch.  24. 


(r)  CaLittl75.   [See  Vol.  2,  p.  83.] 
\d)  Litt.  §  265. 


(19)  The  Uz  mereatoriOf  or  the 
cnttom  of  merchanU,  like  the  lex  ei 
eamauehtdo  pariiamenti,  describes  only 
a  great  diTision  of  the  law  of  England. 
The  laws  relating  to  bilb  of  exchange, 
insurance,  and  all  mercantile  contracts, 
are  as  much  the  general  law  of  the 
land,  as  the  laws  relating  to  marriage 
or  murder.  But  the  expression  has 
▼ery  unfortunately  led  merchants  to 
suppose,  that  all  their  crude  and  new- 
fanned  fashions  and  dcTices  immedi- 
ately become  the  law  of  the  land:  a 
notion  which,  perhaps,  has  been  too 
much  encouraged  by  our  courts.  Mer- 
chanu  ought  to  take  their  law  from 
the  courts,  and  not  the  oourU  from 
merchants :  and  when  the  law  is  found 
inconvenient  for  the  purposes  of  ex- 
tended commerce,  application  ought  to 

VOL.  I. 


be  made  to  parliament  for  redress. 
Merchants  ought  to  be  considered  in 
no  higher  degree  their  own  legislators 
or  judges  upon  subjects  of  commerce, 
than  farmers  or  sportsmen  in  questions 
upon  leases  or  the  game  laws.  For 
the  position  of  Lord  Coke  ought  never 
to  be  forgotten :  **  That  the  common 
law  hath  no  controller  in  any  part  of 
it,  but  the  high  court  of  parliament; 
and  if  it  be  not  abrogated  or  altered  by 
parliament,  it  remains  still,  as  Little- 
ton saith.''  (Co.  LitL  115).  This  is 
agreeable  to  the  opinion  of  Mr.  Jus- 
tice Foster,  who  maintains,  that  "  the 
custom  of  merchants  is  the  general  law 
of  the  kingdom,  and  therefore  ought 
not  to  be  left  to  a  jury  after  it  has 
been  settled  by  judicial  determina- 
tions."    2  Bur.  1226.— Ch. 
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Cufttoms  of  Lon- 
don, how  tried. 


CiiBtonu,  to  be 
good,  must 
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customs  must  be  shewn,  as  that  the  thing  in  dispute  is  within 
the  custom  alleged.  The  trial  in  both  cases  (both  to  shew  the 
existence  of  the  custom,  as^  <<  that  in  the  manor  of  Dale 
lands  shall  descend  only  to  the  heirs  male,  and  never  to  the 
heirs  female;"  and  also  to  shew  "  that  the  lands  in  question  are 
within  that  manor*')  is  by  a  jury  of  twelve  men,  and  not  by 
the  judges ;  except  the  same  particular  custom  has  been  be- 
fore tried,  determined,  and  recorded  in  the  same  court  (e). 

The  customs  of  London  differ  from  all  others  in  point  of 
trial  (20) :  for,  if  the  existence  of  the  custom  be  brought  in 
question,  it  shall  not  be  tried  by  a  jury,  but  by  certificate  from 
the  lord  mayor  and  aldermen  by  the  mouth  of  their  re- 
corder (f) ;  unless  it  be  such  a  custom  as  the  corporation  is 
itself  interested  in,  as  a  right  of  taking  toll,  &c.,  for  then  the 
law  permits  them  not  to  certify  on  their  own  behalf  (y). 

When  a  custom  is  actually  proved  to  exist,  the  next  inquiry 
is  into  the  legality  of  it;  for,  if  it  is  not  a  good  custom,  it 
ought  to  be  no  longer  used;  ^^ Mains  usus  abolendus  est*'  is 
an  established  maxim  of  the  law  (h).  To  make  a  particular 
custom  good,  the  following  are  necessary  requisites. 

1.  That  it  have  been  used  so  long,  that  the  memory  of  man 
runneth  not  to  the  contrary  (21).  So  that,  if  any  one  can  shew 


(e)  Dr.  and  St  1,  10. 
(/)  Cro.  Car.  616. 


[g)  Hob.  S5. 

(A)  Litt§212;  4  Inst  274. 


(20)  An  action  upon  the  cuttom  of 
London  can  only  be  brought  in  the 
lord  mayorU  court;  but  the  custom 
may  be  pleaded  in  bar,  in  a  superior 
court  It  may  be  used  in  a  superior 
court  by  way  of  defence,  and  in  such 
cases  the  superior  court  will  take  notice 
of  the  custom.  Lame  ▼.  PMUips,  8 
Burr.  1784.  As  to  the  mode  of  certi- 
fying the  customs  of  the  city,  see  Plum- 
met  T.  Benihamy  1  Burr.  249 ;  and  pott. 
Vol.  3,  p.  Sd4.  When  a  custom  has 
once  been  certified,  the  superior  courts 
must  take  notice  of  it;  and  cannot 
require  to  have  it  certified  over  again. 
Blaequiere  ▼.  Hawkitu,  1  DougL  880. 
See  Mr.  Christian's  note  to  Vol.  8,  p. 
126. 

(21)  Formerly,  any  custom  which 
had  its  commencement  after  the  first 


year  of  the  reign  of  King  Richard  the 
First,  was  deemed  bad :  but  now,  the 
statutes  of  2  Will.  IV.  cc.  71  and  100, 
have  shortened  the  time  of  prescription 
in  certain  cases.  By  the  first-mentioned 
act,  claims  to  rights  of  common  and 
other  profits  a  ftrmdre,  (except  tithes), 
are  not  to  be  defeated,  after  an  unin- 
terrupted enjoyment  for  thirty  years, 
merely  by  shewing  that  such  right  or 
profit  was  first  taken  or  ei\)oyed  within 
time  of  legal  memory  j  and  after  an  en- 
joyment of  sixty  years,  such  rights  and 
profits  are  absolute  and  indefeasible; 
unless  it  appears  that  they  were  enjoyed 
under  some  consent  or  agreement  ex- 
pressly made  or  given  for  that  purpose 
by  deed  or  writing.  And,  as  to  claims 
of  rights  of  way  or  other  easement,  or 
watercourse,  upon,  over,  or  ft-om  any 
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the  beginning  of  it,  it  is  no  good  custom.  For  which  reason 
no  custom  can  prevail  against  an  express  act  of  *parlia- 
ment  (22);  since  the  statute  itself  is  a  proof  of  a  time  when 
such  a  custom  did  not  exist  (i). 

(i)  Co.  LittllS. 
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land  or  water>  if  such  rights  have  been 
enjoyed  twenty  years,  they  are  not  to  be 
defeated  merely  by  shewing  their  com- 
mencement;  and  after  forty  years'  en- 
joymcnt  they  arc  absolute  and  indefeas- 
ible ;  unless  it  appears  that  they  were 
enjoyed  by  some  agreement  evidenced 
as  aforesaid.     And,  when  the  access  of 
light  to  any  building  has  been  enjoyed 
twenty  years  withoat  interruption,  the 
right  is  absolute  and  indefeasible ;  unless 
It  is  proved  to  have  been  enjoyed  under 
some  agreement     (See  note  to  VoL  2, 
p.  395;  VoL  3,  p.  217).    By  the  second 
of  the  acts  referred  to,   the  length  of 
prescription  formerly  required  to  esta- 
blish claims  o(  modus  decimandi,  or  ex- 
emption from,  or  discharge  of  tithes,  is 
shortened.     After  the  enjo3rment  of  any 
of  these  privileges  for  thirty  years,  the 
Mwr  probandi  rests  with  the  party  who 
disputes  the  claim;  (unless  such  party 
be  a  corporation  sole);   and  after  the 
enjoyment  of  such  privileges  foe  sixty 
yean,  the  claim  thereto  is  absolute  and 
indefeasible,    unless  it  is  proved  that 
the  enjoyment  was   held    merely  by 
virtue  of  some  agreement,   expressly 
made   for  that  purpose,    by  deed  or 
writing.     Where  the  render  of  tithes 
in  kind  is  demanded  by  any  bishop, 
parson,  or  other  corporation  sole,  every 
such  prescription  or  claim  of  modut,  or 
of  exemption  as  aforesaid,  is  indefeas- 
ible upon  evidence  of  enjoyment  of  the 
privilege  during  the  whole   time  that 
two  persons  in  succession  have  held  the 
office  or  benefice  in  respect  of  which 
such  render  of  tithes  in  kind  is  claimed, 
and  for  not  less  than  three  years  after 
the  appointment  or  induction  of  a  third 
person  thereto,  provided  that,   if  the 
whole  time  of  the  holding  of  such  two 
persons  shall  have  been  less  than  sixty 
years,    then  it   shall  be   necessary  to 

H 


shew  the  ei\|oyment  of  the  privilege 
claimed  for  the  full  period  of  sixty  years, 
and  also  for  and  during  the  further  pe- 
riod of  three  years  after  the  induction  or 
appointment  of  a  third  person,  as  afore- 
said :  provided  also,  that  no  such  privi- 
lege can  be  sustained  against  the  claim 
to  render  of  tithes  in  kind,  if  it  appears 
that  the  enjoyment  of  the  privilege  was 
merely  under  some  agreement  for  that 
purpose,  as  aforesaid. 

As  to  the  limitation  of  actions  and 
suits  relating  to  real  property,  by  the 
Statute  of  3  &  4  GuL  IV.  c  27,  and 
the  limitation  of  actions  of  debt  or  co- 
venant on  specialties,  by  3  &  4  Gul.  IV. 
c.  42,  s.  3,  see  Vol.  2,  p.  264,  n. ;  and 
Vol.  3,  p.  178. 

(22)  Therefore  a  custom  that  every 
pound  of  butter  sold  in  a  certain  mar- 
ket should  weigh  eighteen  ounces  is 
bad,  because  it  is  directly  contrary  to 
13  &  14  Car.  II.  c.  26,  which  direcU, 
that  every  pound,  throughout  tlie  king- 
dom, should  contain  sixteen  ounces. 
(3  T.  R.  271).  But  there  could  be  no 
doubt,  I  conceive,  but  it  would  be  a 
good  custom  to  sell  lumps  of  butter 
containing  eighteen  ounces ;  for,  if  it 
is  lawful  to  sell  a  pound,  it  must  be 
so  to  sell  a  pound  and  any  aliquot  part 
of  one.  The  inconvenience  and  de- 
ception arise  from  calling  that  a  pound 
in  one  place  which  is  not  a  pound  in 
another. — Ch.  [Various  attempts  have 
been  made  to  establish  uniformity  of 
weights  and  measures ;  the  last  statute 
on  the  subject  is  that  of  5  &  6  Gul.  IV. 
c.  63 ;  the  tenth  section  of  which  enacts 
that  all  articles  sold  by  weight  shall  be 
sold  by  avoirdupois  weight;  except 
gold,  silver,  platina,  and  precious  stones, 
which  may  be  sold  by  troy  weight ;  and 
drugs,  which  may  be  sold,  by  retail,  by 
apothecaries'  weight. — Ed.] 
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a.  AcquieK«d  in. 


4.  RcMOoable, 


2.  uninterrupcad,        2.  It  inust  have  been  continued.     Any  interruption  would 

cause  a  temporary  ceasing:  the  revival  gives  it  a  new  begin- 
ning, which  will  be  within  time  of  memory,  and  thereupon  the 
custom  will  be  void.  But  this  must  be  understood  with  regard 
to  an  interruption  of  the  right;  for  an  interruption  of  ihe posses- 
sion only,  for  ten  or  twenty  years,  will  not  destroy  the  custom  f^)* 
As  if  the  inhabitants  of  a  parish  have  a  customary  right  of  wa- 
tering their  cattle  at  a  certain  pool,  the  custom  is  not  destroyed, 
though  they  do  not  use  it  for  ten  years;  it  only  becomes  more 
difficult  to  prove:  but  if  the  right  be  any  how  discontinued 
for  a  day,  the  custom  is  quite  at  an  end. 

3.  It  must  have  been  peaceable^  and  acquiesced  in;  not 
subject  to  contention  and  dispute  (A).  For  as  customs  owe 
their  original  to  common  consent,  their  being  immemorially 
disputed,  either  at  law  or  otherwise,  is  a  proof  that  such  con- 
sent was  wanting. 

4.  Customs  must  be  reasonable  (l);  or  rather,  taken  nega- 
tively, they  must  not  be  unreasonable.  Which  is  not  always, 
as  Sir  Edward  Coke  says  (m),  to  be  understood  of  every  un- 
learned man's  reason,  but  of  artificial  and  legal  reason,  war- 
ranted by  authority  of  law.  Upon  which  account  a  custom 
may  be  good,  though  the  particular  reason  of  it  cannot  be  as- 
signed; for  it  sufficeth,  if  no  good  legal  reason  can  be  assigned 
against  it.  Thus  a  custom  in  a  parish,  that  no  man  shall  put 
his  beasts  into  the  common  till  the  third  of  October,  would  be 
good;  and  yet  it  would  be  hard  to  shew  the  reason  why  that 
day  in  particular  is  fixed  upon,  rather  than  the  day  before  or 
after.  But  a  custom,  that  no  cattle  shall  be  put  in  till  the 
lord  of  the  manor  has  first  put  in  his,  is  unreasonable,  and 
therefore  bad:  for  peradventure  the  lord  will  never  put  in  his, 
and  then  the  tenants  will  lose  all  their  profits  (n). 

*5.  Customs  ought  to  be  certain.  A  custom  that  lands 
shall  descend  to  the  most  worthy  of  the  owner's  blood,  is  void; 
for  how  shall  this  worth  be  determined?  but  a  custom  to  de- 
scend to  the  next  male  of  the  blood,  exclusive  of  females,  is 
certain,  and  therefore  good  (o).  A  custom  to  pay  two-pence 
an  acre  in  lieu  of  tithes,  is  good;  but  to  pay  sometimes  two- 
pence, and  sometimes  three-pence,  as  the  occupier  of  the  land 

(J)  Co.  Litt  114.  [See  Vol.  2,  p.  80,          (m)  1  Init  62. 

n.  S3.]  (ii)  Co.  Copyh.  §  SB, 

(k)  Ibid.  (o)  1  RolL  Abr.  566, 
(/)  Litt  $  212. 
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pleases,  is  bad  for  its  uncertainty.  Yet  a  custom,  to  pay  a 
year's  improved  value  for  a  fine  on  a  copyhold  estate,  is  good; 
though  the  value  is  a  thing  uncertain:  for  the  value  may  at  any 
time  be  ascertained;  and  the  maxim  of  law  is,  id  cerium  est, 
quod  cerium  reddi  potest  (23). 

6.  Customs,  though  established  by  consent,  must  be  (when  &  compuiMry. 
established)  compulsory:  and  not  left  to  the  option  of  every 

man,  whether  he  will  use  them  or  no.  Therefore,  a  custom, 
that  all  the  inhabitants  shall  be  rated  toward  the  maintenance 
of  a  bridge,  will  be  good ;  but  a  custom,  that  every  man  is  to 
contribute  thereto  at  hi»  own  pleasure,  is  idle  and  absurd,  and 
indeed  no  custom  at  all. 

7.  Lastly,  customs  must  be  consistent  with  each  other:  one  7.  comistaitwith 
custom  cannot  be  set  up  in  opposition  to  another.    For  if  both  ^^ 

are  really  customs,  then  both  are  of  equal  antiquity,  and  both 
established  by  mutual  consent:  which  to  say  of  contradictory 
customs  is  absurd.  Therefore,  if  one  man  prescribes  that  by 
custom  he  has  a  right  to  have  windows  looking  into  another's 
garden ;  the  other  cannot  claim  a  right  by  custom  to  stop  up 
or  obstruct  those  windows:  for  these  two  contradictory  customs 
cannot  both  be  good,  nor  both  stand  together.  He  ought 
rather  to  deny  the  existence  of  the  former  custom  (/?). 

Next,  as  to  the  allowance  of  special  customs.     Customs,  in  ai  to  the  aUow- 
derogation  of  the  common  law,  must  be  construed  strictly,  cu^mu^ 
Thus,  by  the  custom  of  gavelkind,  an  infant  of  fifteen  years 
*may,  by  one  species  of  conveyance,  (called  a  deed  of  feoff-     [  *79  ] 
ment),  convey  away  his  lands  in  fee  simple,  or  for  ever.     Yet 
this  custom  does  not  impower  him  to  use  any  other  conveyance, 
or  even  to  lease  them  for  seven  years:  for  the  custom  must  be 
strictly  pursued  {q).     And,  moreover,  all  special  customs  must 
submit  to  the  king's  prerogative.     Therefore,  if  the  king  pur- 
chases lands  of  the  nature  of  gavelkind,  where  all  the  sons 
inherit  equally;  yet,  upon  the  king's  demise,  his  eldest  son 
shall  succeed  to  those  lands  alone  (r).     And  thus  much  for 
the  second  part  of  the  leges  non  scripim,  or  those  particular 
customs  which  affect  particular  persons  or  districts  only. 

III.  The  third   branch  of  them  are  those  peculiar  laws,   m.  Particular 

lawf ,  vis., 
(p)  9  Rep.  68.     {q)  Co.  Cop.  §  33.      (r)  Co.  Litt.  15.  [See  Vol.  2,  p.  84.] 


(23)  A  custom  that  poor  housekeep- 
ers shall  carry  away  rotten  wood  in  a 


chase  is  bad,  being  too  vague  and  un- 
certain.    (2  T.  R.  758.)— Ch. 
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dvaandcanoa      which  by  custom  are  adopted  and  used  only  in  certain  peculiar 

courts  and  jurisdictions.  And  by  these  I  understand  the  civil 
and  canon  laws  (s). 

It  may  seem  a  little  improper  at  first  view  to  rank  these  laws 
under  the  head  of  leffes  rum  scriptcBy  or  unwritten  laws,  seeing 
they  are  set  forth  by  authority  in  their  pandects,  their  codes, 
and  their  institutions;  their  councils,  decrees,  and  decretals; 
and  enforced  by  an  immense  number  of  expositions,  decisions^ 
and  treatises  of  the  learned  in  both  branches  of  the  law.  But 
I  do  this,  after  the  example  of  Sir  Matthew  Hale  {s\  because 
it  is  most  plain,  that  it  is  not  on  account  of  their  being  written 
laws  that  either  the  canon  law,  or  the  civil  law,  have  any  obli- 
gation within  this  kingdom  (24) :  neither  do  their  force  and 
efficacy  depend  upon  their  own  intrinsic  authority,  which  is  the 
case  of  our  written  laws,  or  acts  of  parliament  They  bind  not 
the  subjects  of  England,  because  their  materials  were  collected 
from  popes  or  emperors;  were  digested  by  Justinian,  or  de- 
clared to  be  authentic  by  Gregory.  These  considerations 
give  them  no  authority  here;  for  the  legislature  of  England 
doth  not,  nor  ever  did,  recognize  any  foreign  power  as  superior 
or  equal  to  it  in  this  kingdom,  or  as  having  the  right  to  give 
[  *80  ]       IsLW  to  any,  the  meanest,  of  its  subjects.  But  all  the  ^strength 

wbennuwyde-     that  either  the  papal  or  imperial  laws  have  obtained  in  this 

realm,  or  indeed  in  any  other  kingdom  in  Europe,  is  only  be- 
cause they  have  been  admitted  and  received  by  immemorial 
usage  and  custom  in  some  particular  cases,  and  some  particu- 
lar courts;  and  then  they  form  a  branch  of  the  kffes  nan  scripteBj 
or  customary  laws;  or  else  because  they  are  in  some  other 
cases  introduced  by  consent  of  parliament,  and  then  they  owe 
their  validity  to  the  le^es  scriptcBy  or  statute  law.  This  is  ex- 
pressly declared  in  those  remarkable  words  of  the  statute  25 
Hen.  8,  c.  21,  addressed  to  the  king's  royal  majesty:  ^^  This 
your  grace's  realm,  recognising  no  superior  under  God  but 
only  your  grace,  hath  been  and  is  free  from  subjection  to  any 
man's  laws,  but  only  to  such  as  have  been  devised,  made,  and 
ordained  within  this  realm,  for  the  wealth  of  the  same;  or  to 
such  other  as,  by  sufferance  of  your  grace  and  your  progenitors, 
the  people  of  this  your  realm  have  taken  at  their  free  liberty, 

($)  Hist.  C.  L.  c.  2. 


(24)  See  aHte,  p.  15 ;  ftoit,  p.  84;  Vol.  3,  p.  86. 
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by  their  own  conaent  to  be  used  among  them;  and  have  bound 
themselves  by  long  use  and  custom  to  the  observance  of  the 
same ;  not  as  to  the  observance  of  the  laws  of  any  foreign  prince, 
potentate,  or  prelate;  but  as  to  the  customed  and  ancient  laws 
of  this  realm,  originally  established  as  laws  of  the  same,  by  the 
said  sufferance,  consents,  and  custom;  and  none  otherwise." 

By  the  civil  law,  absolutely  taken,  is  generally  understood  civuuwcom- 
the  civil  or  municipal  law  of  the  Roman  empire  (25),  as  com- 
prised in  the  institutes,  the  code,  and  the  digest  of  the  em- 
peror Justinian,  and  the  novel  constitutions  of  himself  and 
some  of  his  successors.  Of  which,  as  there  will  frequently  be 
occasion  to  cite  them,  by  way  of  illustrating  our  own  laws,  it 
may  not  be  amiss  to  give  a  short  and  general  account 

The  Roman  law  (founded  first  upon  the  regal  constitutions 
of  their  ancient  kings,  next  upon  the  twelve  tables  of  the 
deeentmi^  then  upon  the  laws  or  statutes  enacted  by  the  senate 
or  people,  the  edicts  of  the  praetor,  and  the  responsa  prudenium, 
or  opinions  of  learned  lawyers,  and  lastly  upon  the  ^imperial  [  *81  ] 
decrees,  or  constitutions  of  successive  emperors)  had  grown 
to  so  great  a  bulk,  or,  as  Livy  expresses  it  (^},  ^^  tarn  immensus 
aUantm  guper  alias  acervatarum  legum  cumulus^**  that  they  were 
computed  to  be  many  camels'  load  by  an  author  who  preceded 
Justinian  (u).  This  was  in  part  remedied  by  the  collections 
of  three  private  lawyers,  Gregorius,  Hermogenes,  and  Fapirius; 
and  then  by  the  emperor  Theodosius  the  younger,  by  whose 
orders  a  code  was  compiled  a.  d.  438,  being  a  methodical  col- 
lection of  all  the  imperial  constitutions  then  in  force :  which 
Theodosian  code  was  the  only  book  of  civil  law  received  as 
authentic  in  the  western  part  of  Europe  till  many  centuries 
after;  and  to  this  it  is  probable  that  the  Franks  and  Goths 
might  frequently  pay  some  regard,  in  framing  legal  constitu- 
tions for  their  newly  erected  kingdoms:  for  Justinian  com- 
manded only  in  the  eastern  remains  of  the  empire;  and  it  was 
under  his  auspices  that  the  present  body  of  civil  law  was  com- 
piled and  finished  by  Tribonian  and  other  lawyers,  about  the 
year  533. 

This  consists  of — 1.  The  institutes,  which  contain  the  ele«>  i.  TheuuatutM, 

(I)  L.S,c.  34.  (n)  Taylor's  Elementa  of  Civil  Law,  17. 


{IS)  See  anttf  notes  to  pp.  4,  5,  19,  67. 
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3.  A  conectlon  oi 
imperial  coiuKitU' 
tiont, 

4.  The  novels. 


Cauon  law,  of 
what  compowd. 


ments,  or  first  principles  of  the  Roman  law,  in  four  books. 
2.  Thedigeau,or  2.  The  digests,  or  pandects,  in  fifty  books;  containing  the  opi- 
nions and  writings  of  eminent  lawyers,  digested  in  a  systemati- 
cal method.  3.  A  new  code,  or  collection  of  imperial  constitu- 
tions, in  twelve  books;  the  lapse  of  a  whole  century  having 
rendered  the  former  code  of  Theodosius  imperfect.  4.  The 
novels,  or  new  constitutions,  posterior  in  time  to  the  other 
books,  and  amounting  to  a  supplement  to  the  code;  contain- 
ing new  decrees  of  successive  emperors,  as  new  questions  hap- 
pened to  arise.  These  form  the  body  of  Roman  law,  or  car^ 
pus  juris  civilis,  as  published  about  the  time  of  Justinian^ 
which,  however,  fell  soon  into  neglect  and  oblivion,  till  about 
the  year  1 130,  when  a  copy  of  the  digests  was  found  at  Amalfi^ 
in  Italy;  which  accident  concurring  with  the  policy  of  the 
Roman  ecclesiastics  (to),  suddenly  gave  new  vogue  and  autho- 
[  *82  ]  rity  to  the  civil  law,  introduced  it  into  several  nations^  and  *oc- 
casioned  that  mighty  inundation  of  voluminous  comments,  with 
which  this  system  of  law,  more  than  any  other,  is  now  loaded* 
The  canon  law  is  a  body  of  Roman  ecclesiastical  law,  rela- 
tive to  such  matters  as  that  church  either  has,  or  pretends  to 
have,  the  proper  jurisdiction  over.  This  is  compiled  from  the 
opinions  of  the  ancient  Latin  fathers^  the  decrees  of  general 
councils,  and  the  decretal  epistles  and  buUes  of  the  holy  see ; 
all  which  lay  in  the  same  disorder  and  confusion  as  the  Roman 
civil  law,  till  about  the  year  1151,  one  Gratian,  an  Italian 
monk,  animated  by  the  discovery  of  Justinian's  pandects,  re- 
duced the  ecclesiastical  constitutions  also  into  some  method, 
in  three  books,  which  he  entitled  Concordia  Discordantium 
Canonum^  but  which  are  generally  known  by  the  name  of  De^ 
cretum  Gratiani.  These  reached  as  low  as  the  time  of  Pope 
Alexander  III.  The  subsequent  papal  decrees,  to  the  ponti- 
ficate of  Gregory  IX.,  were  published  in  much  the  same 
method,  under  the  auspices  of  that  pope,  about  the  year  1230, 
in  five  books,  entitled  JDecretalia  Gregorii  Nonu  A  sixth  book 
was  added  by  Boniface  VIIL  about  the  year  1298^  which  is 
called  Sextus  Decretalium,  The  Clementine  constitutions,  or 
decrees  of  Clement  V.,  were  in  like  manner  authenticated  in 
1317,  by  his  successor  John  XXII.,  who  also  published  twenty 
constitutions  of  his  own,  called  the  Extravoffantes  Joannis,  all 
which  in  some  measure  answer  to  the  novels  of  the  civil  law. 


(uO  See  §  ],p.  18. 
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To  these  have  been  since  added  some  decrees  of  later  popes, 
in  five  books,  called  Extravagantes  Communes:  and  all  these 
together,  Gratian's  decree,  Gregory's  decretals,  the  sixth  de- 
cretal, the  Clementine  constitutions,  and  the  extravagants  of 
John  and  his  successors,  form  the  corpus  juris  canonicij  or  body 
of  the  Roman  canon  law. 

Besides  these  pontifical  collections,  which,  during  the  times 
of  popery,  were  received  as  authentic  in  this  island,  as  well  as 
in  other  parts  of  Christendom,  there  is  also  a  kind  of  national 
canon  law,  composed  of  leffotine  and  provincial  constitutions, 
and  adapted  only  to  the  exigencies  of  this  church  *and  king-     [  *8d  3 
dom.      The  leffotijie  constitutions  were   ecclesiastical   laws, 
enacted  in  national  synods,  held  under  the  cardinals  Otho 
and  Othobon,  legates  from  pope  Gregory  IX.,  and  pope  Cle- 
ment IV.,  in  the  reign  of  King  Henry  III.,  about  the  years 
1220  and  1268.     The  provincial  constitutions  are  principally 
the  decrees  of  provincial  synods,  held  under  divers  archbishops 
of  Canterbury,  from  Stephen  Langton,  in  the  reign  of  Henry 
III.,  to  Henry  Chichele,  in  the  reign  of  Henry  V. ;  and  adopted 
also  by  the  province  of  York(x)  in  the  reign  of  Henry  VI.  At 
the  dawn  of  the  reformation,  in  the  reign  of  King  Henry  VIIL, 
it  was  enacted  in  parliament  (y)  that  a  review  should  be  had 
of  th^canon  law ;  and,  till  such  review  should  be  made,  all 
canons,   constitutions,   ordinances,  and   synodals  provincial, 
being  then  already  made,  and  not  repugnant  to  the  law  of  the 
land  or  the  king's  prerogative,  should  still  be  used  and  exe- 
cuted.    And,  as  no  such  review  has  yet  been  perfected,  upon 
this  statute  now  depends  the  authority  of  the  canon  law  in 
England. 

As  for  the  canons  enacted  by  the  clergy  under  James  I.  in 
the  year  1603,  and  never  confirmed  in  parliament,  it  has  been 
solemnly  adjudged  upon  the  principles  of  law  and  the  consti- 
tution, that,  where  they  are  not  merely  declaratory  of  the  an- 
cient canon  law,  but  are  introductory  of  new  regulations,  they 
do  not  bind  the  laity  (z\  whatever  regard  the  clergy  may  think 
proper  to  pay  them  (26). 

(x)  Burn's  Eccl.  Law,  pref.  viiL  («)  Stra.  1057.     [Coke's  Rep.  part 

(y)  Sutute  25  Hen.  VIII.  c.  19,  re*      12,  p.  72;  2Atk.  664;  Noy,  139;  Car- 
vived  and  confirmed  by  1  Eliz.  c.  1.  Uiew,  485. — Ed.] 

(26)  Lord  Hardwicke  cites  the  opin-      not  denied  by  any  one,  that  it  is  Tery 
ion  of  Lord  Holt,    and  declares  it  is     plain  all  the  clergy  are  bound  by  the 
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Civil  and  canon 
Iftwcourti. 


[  '84  ] 


Controlled  by  the 
courta  of  common 
law. 


OF  TH£  LAWS 

There  are  four  species  of  courts  in  which  the  civil  and  canon 
laws  are  permitted,  under  different  restrictions,  to  be  used: 
I.  The  courts  of  the  archbishops  and  bishops,  and  their  deri- 
vative officers,  usually  called  in  our  law  courts  Christian,  cutub 
Christianitatis,  or  the  ecclesiastical  courts.  2.  The  military 
courts.  3.  The  courts  of  admiralty.  4.  The  courts  of  the 
two  universities.  In  all,  their  reception  in  general,  and  the 
different  degrees  of  that  reception,  are  grounded  entirely  upon 
custom,  corroborated  in  the  latter  instance  by  act  of  *parlia- 
ment,  ratifying  those  charters  which  confirm  the  customary 
law  of  the  universities.  The  more  minute  consideration  of 
these  will  fall  properly  under  that  part  of  these  commentaries 
which  treats  of  the  jurisdiction  of  courts.  It  will  suffice  at  pre* 
sent  to  remark  a  few  particulars  relative  to  them  all,  which 
may  serve  to  inculcate  more  strongly  the  doctrine  laid  down 
concerning  them  (a). 

1.  And,  first,  the  courts  of  common  law  have  the  superin- 
tendency  over  these  courts ;  to  keep  them  within  their  juris- 
dictions, to  determine  wherein  they  exceed  them,  to  restrain 
and  prohibit  such  excess,  and,  in  case  of  contumacy,  to  punish 
the  officer  who  executes,  and  in  some  cases  the  judge  who 
enforces,  the  sentence  so  declared  to  be  illegaL 

2.  The  common  law  has  reserved  to  itself  the  exposition  of 
all  such  acts  of  parliament  as  concern  either  the  extent  of  these 
courts,  or  the  matters  depending  before  them  (27).  And 
therefore,  if  these  courts  either  refuse  to  allow  these  acts  of 
parliament,  or  will  expound  them  in  any  other  sense  than  what 
the  common  law  puts  upon  them,  the  king's  courts  at  West- 
minster will  grant  prohibitions  to  restrain  and  control  them. 

3.  An  appeal  lies  from  all  these  courts  to  the  king,  in  the 
last  resort  (28) ;  which  proves  that  the  jurisdiction  exercised  in 

(a)  Hale,  Hist  c.  2. 


canons  confirmed  by  the  king  only, 
but  they  must  be  confirmed  by  the  par- 
liament to  bind  the  laity.  2  Atk.  606. 
Hence,  if  the  archbishop  of  Canterbury 
grants  a  dispensation  to  hold  two  liv- 
ings distant  from  each  other  more  than 
thirty  miles,  no  advantage  can  be  taken 
of  it  by  lapse  or  otherwise  in  the  tem- 
poral courts,  for  the  restriction  to  thirty 
miles  was  introduced  by  a  canon  made 


since  the  25  Hen.  VIII.  2  Bl.  Rep. 
96S. — Ch.  [It  seems  probable  that  the 
whole  of  the  ecclesiastical  courts  will 
shortly  be  consolidated,  and  the  juris- 
diction improved.  The  subject  has 
been  already  (March,  1836)  mooted  in 
parliament — E  d.  ] 

(27)  See  ante,  pp.  15,  79;    VoL  3, 
p.  86. 

(28)  See  Vol.  3,  p.  56,  n. 


OF  ENGLAND.  84 

them  is  derived  from  the  crown  of  England,  and  not  from  any 
foreign  potentate,  or  intrinsic  authority  of  their  own. — And, 
from  these  three  strong  marks  and  ensigns  of  superiority,  it 
appears  beyond  a  doubt  that  the  civil  and  canon  laws,  though 
admitted  in  some  cases  by  custom  in  some  courts,  are  only 
subordinate,  and  leges  sub  graviari  lege;  and  that,  thus  ad- 
mitted, restrained,  altered,  new  modelled,  and  amended,  they 
are  by  no  means  with  us  a  distinct  independent  species  of  laws, 
but  are  inferior  branches  of  the  customary  or  unwritten  laws  of 
England,  properly  called  the  king's  ecclesiastical,  the  king's 
military,  the  king's  maritime,  or  the  king's  academical  laws. 

*Let  us  next  proceed  to  the  leges  scriptcBj  the  written  laws  of     [  *85  ] 
the  kingdom,  which  are  statutes,  acts,  or  edicts,  made  by  the  J[J|*t«»»"«^'«»« 
king^s  majesty,  by  and  with  the  advice  and  consent  of  the  lords 
spiritual  and  temporal,  and  commons,  in  parliament  assem- 
bled (ft).     The  oldest  of  these  now  extant,  and  printed  in  our 
statute  books,  is  the  famous  magna  charta^  as  con&rmed  in  MHuciuurte. 
parliament  9  Hen.  III.,  though  doubtless  there  were  many  acts 
before  that  time,  the  records  of  which  are  now  lost,  and  the 
determinations  of  them  perhaps  at  present  currently  received 
for  the  maxims  of  the  old  common  law. 

The  manner  of  making  these  statutes  will  be  better  consi- 
dered hereafter,  when  we  examine  the  constitution  of  parlia- 
ments.    At  present  we  will  only  take  notice  of  the  different  or  thedubrcnt 
kinds  of  statutes,  and  of  some  general  rules  with  regard  to  their  •^^^^ 

construction  (c). 

(6)  8  Rep.  20.  bulles;  and,  in  short,  by  the  whole 
(c)  The  method  of  citing  these  acts  body  of  ancient  civilians  and  canonists, 
of  parliament  is  various.  Many  of  among  whom  this  method  of  citation 
our  ancient  statutes  are  called  after  the  generally  prevailed,  not  only  with  re- 
name of  the  place  where  the  parlia-  gard  to  chapters,  but  inferior  sections 
ment  was  held  that  made  them ;  as  the  also ;  in  imitation  of  all  which  we  still 
statutes  of  Merton  and  Marleberge,  of  call  some  of  our  old  statutes  by  their 
Westminster,  Gloucester,  and  Win-  initial  words,  as  the  statute  of  quia 
Chester.  Others  are  denominated  en-  emptores,  and  that  of  cireunupeete  aga- 
tirely  from  their  subject,  as  the  sta-  tit.  But  the  most  usual  method  of 
tutes  of  Wales  and  Ireland,  the  arH-  citing  them,  especially  since  the  time 
ctt/l  eUri,  and  the  prarogaiiva  regis,  of  Edward  the  Second,  is  by  naming 
Some  are  distinguished  by  their  initial  the  year  of  the  king's  reign  in  which 
words,  a  method  of  citing  very  ancient,  the  statute  was  made,  together  with 
being  used  by  the  Jews  in  denomina-  the  cjiapter,  or  particular  act,  according 
ting  the  books  of  the  Pentateuch ;  by  to  its  numeral  order,  as  9  Geo.  II.  c  4; 
the  Christian  church  in  distinguishing  for,  all  the  acts  of  one  session  of  par- 
their  hymns  and  divine  offices;  by  the  liament  taken  together  make  properly 
Romanists  in    describing   their  papal  but  one  statute;  and  therefore,  when 
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PubUc  or  private.        First,  as  to  their  several  kinds.     Statutes  are  either  general 

or  special^  public  or  private.  A  general  or  public  act  is  an 
[  86  ]  ^universal  rule,  that  regards  the  whole  community ;  and  of 
this  the  courts  of  law  are  bound  to  take  notice  judicially  and 
ex  officio.  (29),  without  the  statute  being  particularly  pleaded, 
or  formally  set  forth  by  the  party  who  claims  an  advantage 

privateacu.  uudcr  it.     Special  or  private  acts  are  rather  exceptions  than 

rules,  being  those  which  only  operate  upon  particular  persons, 
and  private  concerns ;  such  as  the  Romans  entitled  senatus 
decretoy  in  contradistinction  to  the  senatus  eonsulta^  which 
regarded  the  whole  community  (d) ;  and  of  these  (which  are 
not  promulgated  with  the  same  notoriety  as  the  former)  the 
judges  are  not  bound  to  take  notice,  unless  they  be  formally 

muit  be  pleaded,     shown  and  pleaded.     Thus,  to  shew  the  distinction,  the  statute 

18  Eliz.  c.  10,  to  prevent  spiritual  persons  from  making  leases 
for  longer  terms  than  twenty-one  years,  or  three  lives,  is  a 
public  act ;  it  being  a  rule  prescribed  to  the  whole  body  of 
spiritual  persons  in  the  nation  :  but  an  act  to  enable  the 
bishop  of  Chester  to  make  a  lease  to  A.  B.  for  sixty  years  is 
an  exception  to  this  rule ;  it  concerns  only  the  parties  and 
the  bishop's  successors :  and  is  therefore  a  private  act. 

Statutes  also  are  either  dedaratory  of  the  common  law,  or 
remedial  of  some  defects  therein  (30).     Declaratory  where  the 


Declaratory. 


two  sessions  have  been  held  in  one 
year,  we  usually  mention  stat  1  or  2. 
Thus  the  bill  of  rights  is  cited  as  1  W. 
&  M.  St  2,  c.  2,  signifying  that  it  is 
the  second  chapter  or  act  of  the  second 


statute,  or  the  laws  made  in  the  second 
session  of  parliament,  in  the  first  year 
of  King  William  and  Queei^  Mary. 
(d)  Gravin.  Orig.  i.  §  24. 


(29)  A  learned  annotator  upon  1 
Hale's  Com.  Law,  p.  19,  observes,  that 
**  all  acts  which  concern  the  king,  who 
is  the  head  of  the  conunonwealth,  are 
general  laws,  of  which  the  judges  will 
take  notice,  without  pleading.  So,  if 
they  concern  the  king's  wife,  or  the 
heir  apparent  to  the  crown,  the  statute 
2  R.  II.  c.  5,  d€  seandalit  magnatumt  is  a 
general  law ;  for  it  touches  those  who 
are  of  the  king's  council.  So  a  statute 
which  concerns  all  officers  in  general* 
or  which  concerns  trade  in  general, 
or  which  concerns  all  persons  generally, 
though  it  be  but  with  reference  to  a 
special  thing,  is  a  general  law."  The 
principal  authorities  cited  in  support  of 


this  statement,  and  which  perfectly 
establish  its  accuracy,  are  4  Rep.  IS, 
76,  78,  and  8  Rep.  28.  The  writer 
referred  to,  however,  properly  adds, 
that,  "  now,  when  any  particular  law 
passes  which  the  legislature  mean 
should  operate  as  a  public  act,  it  is 
generally  enacted  that  the  act  shall  be 
deemed  a  public  act,  and  be  judicially 
taken  notice  of  as  such,  without  spe- 
cially pleading  the  same." 

(30)  This  division  is  generally  ex- 
pressed by  declaratory  statutes  and 
statutes  introductory  of  a  new  law. 
Remedial  statutes  are  generally  men- 
tioned in  contradistinction  to  penal 
statutes. — Ch. 
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old  custom  of  the  kingdom  is  almost  fallen  into  disuse,  or 
become  disputable ;  in  which  case  the  parliament  has  thought 
proper,  in  perpetuitm  rei  tegtimanium^  and  for  avoiding  all 
doubts  and  difficulties,  to  declare  what  the  common  law  is  and 
ever  hath  been.  Thus  the  statute  of  treasons,  25  Edw.  III. 
cap.  2,  doth  not  make  any  new  species  of  treasons,  but  only, 
for  the  benefit  of  the  subject,  declares  and  enumerates  those 
several  kinds  of  offence  which  before  were  treason  at  the 
common  law.  Remedial  statutes  are  those  which  are  made  to  Rcm«diai. 
supply  such  defects,  and  abridge  such  superfluities,  in  the 
common  law,  as  arise  either  from  the  general  imperfection  of 
all  human  laws,  from  change  of  time  and  circumstances,  from 
the  mistakes  and  unadvised  determinations  of  unlearned  (or 
even  learned)  judges,  or  from  any  other  cause  whatsoever. 
And  this  being  done,  either  by  enlarging  the  common  law 
where  it  was  too  narrow  and  circumscribed,  or  by  restraining 
it  *  where  it  was  too  lax  and  luxuriant,  hath  occasioned  an-  [  *S7  ] 
other  subordinate  division  of  remedial  acts  of  parliament  into 
enlarging  and  restraining  statutes.  To  instance  again  in  the  E^uaEtTD  ^t 
case  of  treason:  clipping  the  current  coin  of  the  kingdom  ^"<«*- 
was  an  offence  not  sufficiently  guarded  against  by  the  com- 
mon law ;  therefore  it  was  thought  expedient,  by  statute  5 
Eliz.  c  11,  to  make  it  high  treason  (31),  which  it  was  not  at 
the  common  law ;  so  that  this  was  an  enlarging  statute  (32). 
At  common  law  also  spiritual  corporations  might  lease  out 
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(81)  The  sUtutcof  the  5di  of  Eliz. 
waa  repealed  by  the  act  of  2  Gul.  IV. 
c.  34y  which  consolidates  and  amends 
all  the  laws  against  offences  relating  to 
the  coin.  By  the  6th  section  of  the 
last-mendoned  act,  clipping  the  current 
coin  of  the  kingdom  is  no  longer  to  be 
deemed  high  treason,  but,  if  committed 
in  England,  felony ;  if  committed  in 
Scotland,  a  high  crime  and  offence; 
and  parties  convicted  under  the  act  are 
liable,  at  the  discretion  of  the  court,  to 
be  transported  for  any  term  not  exceed- 
ing fourteen  years,  nor  less  than  seven 
years,  or  to  be  imprisoned  for  any  term 
not  exceeding  three  years. 

(32)  This  statute  against  clipping 
the  coin  hardly  corresponds  with  the 


general  notion  either  of  a  remedial  or 
an  enlarging  statute.  In  ordinary  legal 
language,  remedial  statutes  are  contra- 
distinguished to  penal  statutes.  An 
enlarging  or  an  enabling  statute  is  one 
which  increases,  not  restrains,  the 
power  of  action ;  as  the  32  Hen.  VIII. 
c.  28,  which  gave  bishops,  and  all  other 
sole  ecclesiastical  corporations,  except 
parsons  and  vicars,  a  power  of  making 
leases,  which  they  did  not  possess  be- 
fore. Is  always  called  an  enabling  sta- 
tute. The  13  Elis.  c.  10,  which  after- 
wards limited  that  power,  is,  on  the 
contrary,  styled  a  restraining  or  disa- 
bling statute.  See  this  fully  explained 
by  the  learned  commentator,  Vol.  2,  p. 
319.— Ch. 
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Coiutnictlon  of 
•Ututet. 


Three  poInU  to  be 
considered,  vix. 
the  old  Uw,  the 
mladiief,  and  the 
remedy. 


[  •88] 


Genenl  woralft* 


their  estates  for  any  term  of  years,  till  prevented  by  the 
statute  13  Eliz.  before  mentioned:  this  was,  therefore,  a 
restraining  statute. 

Secondly,  the  rules  to  be  observed  with  regard  to  the  con- 
struction of  statutes  are  principally  these  which  follow : — 

1.  There  are  three  points  to  be  considered  in  the  construc- 
tion of  all  remedial  statutes ;  the  old  law,  the  mischief,  and 
the  remedy:  that  is,  how  the  common  law  stood  at  the 
making  of  the  act;  what  the  mischief  was,  for  which  the 
common  law  did  not  provide ;  and  what  remedy  the  parlia- 
ment hath  provided  to  cure  this  mischief.  And  it  is  the 
business  of  the  judges  so  to  construe  the  act  as  to  suppress 
the  mischief  and  advance  the  remedy  (e).  Let  us  instance 
again  in  the  same  restraining  statute  of  13  Eliz.  c  10 :  By 
the  common  law,  ecclesiastical  corporations  might  let  as  long 
leases  as  they  thought  proper:  the  mischief  was,  that  they 
let  long  and  unreasonable  leases,  to  the  impoverishment  of 
their  successors ;  the  remedy  applied  by  the  statute  was  by 
making  void  all  leases  by  ecclesiastical  bodies  for  longer 
terms  than  three  lives,  or  twenty-one  years.  Now,  in  the 
construction  of  this  statute,  it  is  held,  that  leases,  though  for 
a  longer  term,  if  made  by  a  bishop,  are  not  void  during  the 
bishop's  contimiance  in  his  see;  or,  if  made  by  a  dean  and 
chapter,  they  are  not  void  during  the  continuance  of  the 
dean;  for  the  act  was  made  for  the  benefit  and  protection  of 
the  successor  {f).  The  mischief  is  therefore  sufficiently 
suppressed  by  vacating  them  after  the  determination  of  the 
interest  of  the  ^grantors ;  but  the  leases,  during  their  con- 
tinuance, being  not  within  the  mischief,  are  not  within  the 
remedy. 

2.  A  statute,  which  treats  of  things  or  persons  of  an  in- 
ferior rank,  cannot  by  any  general  tcorda  be  extended  to  those 
of  a  superior.  So  a  statute,  treating  of  ^^  deans,  preben- 
daries, parsons,  vicars,  and  others  having  spiritual  pramotiany** 
is  held  not  to  extend  to  bishops,  though  they  have  spiritual 
promotion ;  deans  being  the  highest  persons  named  (33),  and 
bishops  being  of  a  still  higher  order  (y). 

(e)  8  Rep.  7;  Co  Litt  11,  42.      (/)  Co.  Litt  45;  8  Rep.  60;  10  Rep.  58. 

{g)  2  Rep.  46. 


(83)  This  construction  must  be  presumed  to  be  most  conformable  to  the  in- 
tention of  the  legislature. — Ch. 
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3.  Penal  statutes  must  be  construed  strictly.     Thus  the  Penaistatutato 
statute  1  Edw.  VI.  c.  12,  having  enacted  that  those  who  are  itricuy; 
convicted  of  stealing  horses  should  not  have  the  benefit  of 

clergy,  the  judges  conceived  that  this  should  not  extend  to 
him  that  should  steal  but  one, horse  (34),  and  therefore  pro- 
cured a  new  act  for  that  purpose  in  the  following  year  (A). 
And,  to  come  nearer  our  own  times,  by  the  statute  14  Geo. 
IL  c  6,  stealing  sheep,  or  other  cattle j  was  made  felony, 
without  benefit  of  clergy.  But  these  general  words,  "  or 
other  cattle,"  being  looked  upon  as  much  too  loose  to  create 
a  capital  offence,  the  act  ws^  held  to  extend  to  nothing  but 
mere  sheep.  And  therefore,  in  the  next  sessions,  it  was  found 
necessary  to  make  another  statute,  15  Geo.  II.  c.  34,  ex- 
tending the  former  to  bulls,  cows,  oxen,  steers,  bullocks, 
heifers,  calves,  and  lambs,  by  name. 

4.  Statutes  against  frauds  (35)   are  to  be  liberally  and  gututes  ngaiiut 

frauds,  libenlly. 
(A)  2  &  3  Edw.  VI.  c.  83 ;  Bac  Blem.  c.  12. 


(34)  Lord  Hale  tkinka  that  the 
scrapie  of  the  judges  did  not  merely 
depend  upon  the  words  being  in  the 
plural  number,  because  no  doubt  had 
em  occurred  respecting  former  sta- 
tutes in  the  plural  number ;  as,  for  in- 
stance, it  was  enacted  by  the  32  Hen. 
VIII.  c  1,  that  no  person  convicted  of 
burning  any  dweUhtg-hmuei  should  be 
admitted  to  clergy.  But  the  reason  of 
the  difficulty  In  this  case  was,  because 
the  statute  of  37  Hen  VIII.  c.  8,  was 
expressly  penned  in  the  singular  num- 
ber. If  any  mftn  do  steal  any  horaet 
mare,  or  fiUy;  and  then  this  statute 
thus  varying  the  number,  and  at  the 
same  time  expressly  repealing  all  other 
exclusions  of  clergy  introduced  since 
the  beginning  of  Hen.  VIII.,  it  raised 
a  doubt  whether  it  were  net  intended 
by  the  legislature  to  restore  clergy 
where  only  one  horse  was  stolen.  2  H. 
P.  C.  365. — C  H.  [ For  the  old  learning 
relative  to  "  benefit  of  clergy,"  see  Vol. 
4,  cap.  28,  p.  865.  But  now,  by  stat 
7  &  8  Geo.  IV.  c.  27,  various  statutes 
relative  to  the  benefit  of  clergy  are  re- 
pealed.    And  by  the  6th  and  7th  sec- 


tions of  the  act  of  7  &  8  Geo.  IV.  c.  28, 
the  benefit  of  clergy,  with  respect  to 
persons  convicted  of  felony,  is  abo- 
lished; but  it  is  also  enacted  that  no 
person  convicted  of  felony  shall  sufi^er 
death,  unless  it  be  for  some  felony 
which  was  excluded  from  the  benefit 
of  clergy  before  the  first  day  of  the 
session  in  which  the  act  passed,  or 
which  has  been  or  shall  be  made  pu- 
nishable with  death  by  some  statute 
passed  after  that  day.  The  14th  sec- 
tion of  the  last  cited  act  lays  it  down  as 
a  general  rule  for  the  interpretation  of 
all  criminal  statutes,  that,  words  im- 
porting the  singular  number,  or  the 
masculine  gender  only  shall,  in  such 
statutes,  be  understood  to  include  seve- 
ral matters  as  well  as  one  matter,  and 
several  persona  as  well  as  one  person, 
and  females  as  well  as  males,  and  bodies 
corporate  as  well  as  individuals,  unless 
it  be  otherwise  specially  provided  for, 
or  there  be  something  in  the  subject  or 
context  repugnant  to  such  construction. 
—Ed.] 

(36)  These  are  generally  called  re- 
medial statutes;  and  it  is  aftmdamen- 
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beneficially  expounded.  This  may  seem  a  ddntradiction  to 
the  last  rule;  most  statutes  against  frauds  being  in  their 
consequences  penal.  But  this  difference  is  here  to  be  taken : 
where  the  statute  acts  upon  the  offender,  and  inflicts  a 
penalty,  as  the  pillory  (•36)  or  a  fine,  it  is  then  to  be  taken 
strictly;  but  when  the  statute  acts  upon  the  offence,  by 
setting  aside  the  fraudulent  transaction  (37),  here  it  is  to  be 
construed  liberally.  Upon  this  footing  the  statute  of  13 
Eliz.  c.  5,  which  avoids  all  gifts  of  goods,  &c.,  made  to 
defraud  creditors  and  others,  was  *held   to  extend  by  the 


tal  rule  of    coiutructioD    that  penal 
statutes  shall  be  construed  strictlyi  and 
remedial   statutes  shall  be  construed 
liberally.     It  was  one  of  the  laws  of 
the  twelve  tables  of  Rome,  that  when* 
ever  there  was  a  question  between  li- 
berty and   slavery,    the    presumption 
should  be  on  the  side  of  liberty.    This 
excellent  principle  our  law  has  adopted 
in  the  construction  of  penal  statutes; 
for,  whenever  any  ambiguity  arises  in 
a  statute  introducing  a  new  penalty  or 
punishment,  the  decision  shall  be  on 
the  side  of  lenity  and  mercy,   or  in 
&vour  of  natural  right  and  liberty ;  or, 
in  other  words,  the  decision  shall  be 
according  to  the  strict  letter  in  fiivour 
of  the  subject    And  though  the  judges 
in  such  cases  may  frequently  raise  and 
solve  difficulties  contrary  to  the  inten- 
tion of  the  legislature,  yet  no  further 
inconvenience  can  result,  than  that  the 
law  remains  as  it  was  befiire  the  sta- 
tute.    And  it  is  more  consonant  to 
principles  of  liberty   that  the   judge 
should  acquit  whom  the  legislator  in- 
tended to  punish,  than  that  he  should 
punish  whom  the  legislator  intended  to 
discharge  with  impunity.     But  reme- 
dial statutes  must  be  construed  accord- 
ing to  the  spirit ;  for,  in  giving  relief 
against  fraud,   or  in  the   furtherance 
and  extension   of  natural    right  and 
justice,  the  judge  may  safely  go  beyond 
even  that  which  existed  in  the  minds 
of  those  who  framed  the  law. — Ch. 
(86)  The  statute  of56  Geo.  III.  clSS, 


enacts,  that  the  punishment  of  the  pil- 
lory shall  be  awarded  only  in  the  cases 
of  wilful  and  corrupt  peijury,  or  subor- 
nation of  peijury :  and  punishment  by 
fine  or  imprisonment,  at  the  discretion 
of  the  court  before  whom  such  offence  is 
tried,  is  substituted  in  lieu  of  the  sen- 
tence of  pillory. 

(37)  And  therefore  it  has  been  held 
that  the  same  words  in  a  statute  will 
bear  different  interpretation*,  accord- 
ing to  the  nature  of  the  suit  or  prose- 
cution instituted  upon  them.  As  by 
the  9  Ann.  c  14,  the  statute  against 
gaming,  if  any  person  shall  lose  at  any 
time  or  sitting  10/.  and  shall  pay  it  to 
the  winner,  he  may  recover  it  back 
within  three  months ;  and  if  the  loser 
does  not  within  that  time,  any  other 
person  may  sue  for  it,  and  treble  the 
value  besides.  So,  where  an  action 
was  brought  to  recover  back  fourteen 
guineas,  which  had  been  won  and  paid 
after  a  continuance  at  play,  except  an 
interruption  during  dinner,  the  court 
held  the  statute  was  remedial,  as  far 
as  it  prevented  the  effects  of  gaming, 
without  inflicting  a  penalty,  and  there- 
fore, in  this  action,  they  considered  it 
in  one  time  or  sitting ;  but  they  said, 
if  an  action  had  been  brought  by  a 
common  informer  for  the  penalty,  they 
would  have  construed  it  strictly  in 
favour  of  the  defendant,  and  would 
have  held  that  the  money  had  been 
lost  at  two  sittings.  2  Bl  Rep.  1226. 
— Ch. 
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general  words  to  a  gift  made  to  defraud  the  queen  of  a  for- 
feiture (t). 

5.  One  part  of  a  statute  must  be  so  construed  by  another,  Duibrantp«rtsto 

*  ,_b6io  ooostrued 

that  the  whole  may  (if  possible)  stand:  ui  res  inoffis  valeaif  ti^utewho!«.if 
quam  pereat.  As  if  land  be  vested  in  the  king  and  his  heirs  by  •ta»t  ' 
act  of  parliament,  saving  the  right  of  A.,  and  A.  has  at  that 
time  a  lease  of  it  for  three  years:  here  A.  shall  hold  it  for  his 
term  of  three  years,  and  afterwards  it  shall  go  to  the  king.  For 
this  interpretation  furnishes  matter  for  every  clause  of  the  sta- 
tute to  work  and  operate  upon.     But, 

6.  A  saving:  totally  repugnant  to  the  body  of  the  act,  is  void,  a  Mving  touiiy 
I^  therefore,  an  act  of  parliament  vests  land  \n  the  kmg  and  ^°'^''^' 
his  heirs,  saving  the  right  of  all  persons  whatsoever;  or  vests 

the  land  of  A.  in  the  king,. saving  the  right  of  A. ;  in  either  of 
these  cases  the  saving  is  totally  repugnant  to  the  body  of  the 
statute,  and  (if  good)  would  render  the  statute  of  no  effect  or 
operation ;  and  therefore  the  saving  is  void,  and  the  land  vests 
absolutely  in  the  king  (A). 

7.  Where  the  common  law  and  a  statute  differ,  the  common  Theamnm«uw 

,  ,  '         ,  gives  place  to  the 

law  gives  place  to  the  statute;  and  an  old  statute  gives  place  ^^"^^Juic!** 
to  a  new  one.  And  this  upon  a  general  principle  of  universal 
law,  that  ^'  leffcs  posteriores  pr lores  cantrarias  abroffont:"  con- 
sonant to  which  it  was  laid  down  by  a  law  of  the  twelve  tables 
at  Rome,  that  ^^quod  papidus  postremum  jussit^  id  jus  ratum 
eMtor  But  this  is  to  be  understood,  only  when  the  latter  statute 
is  couched  in  negative  terms,  or  where  its  matter  is  so  clearly 
repugnant  that  it  necessarily  implies  a  negative.  As  if  a 
former  act  says,  that  a  juror  upon  such  a  trial  shall  have  twenty 
pounds  a-year;  and  a  new  statute  afterwards  enacts,  that  he 
shall  have  twenty  marks:  here  the  latter  statute,  though  it 
does  not  express,  yet  necessarily  implies  a  negative,  and  vir- 
tually repeals  the  former.  For,  if  twenty  marks  be  made  quar 
lification  sufficient,  the  former  statute  which  requires  twenty 
pounds  is  at  an  end  (7).  But,  if  both  acts  be  merely  affirma- 
tive, *and  the  substance  such  that  both  may  stand  together,  [  *90  ] 
here  the  latter  does  not  repeal  the  former,  but  they  shall  both 
have  a  concurrent  efficacy.  If  by  a  former  law  an  offence  be 
indictable  at  the  quarter  sessions,  and  a  latter  law  makes  the 
same  offence  indictable  at  the  assizes;  here  the  jurisdiction 
of  the  sessions  is  not  taken  away,  but  both  have  a  concurrent 

(0  8  Rep.  82.  {k)  1  Rep.  47.  (/)  Jenk.  Cent  2,  73, 
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jw^dtction^  and  the  offender  may  be  prosecuted  at  either: 
unless  the  new  statute  subjoins  express  negative  words^  as, 
that  the  offence  shall  be  indictable  a^  the  assizes,  and  not  dse^ 
where  (m). 
Bfltetofthere-  8.  If  a  statute  that  repeals  another  is  itself  repealed  after- 
pooof a rapeiUng  ^^ji^g^  ^q  q^^  Statute  is  hereby  revived,  without  any  formal 

words  for  that  purpose.  So  when  the  statutes  of  26  and  35 
Hen.  VIII.»  declaring  the  king  to  be  the  supreme  head  of  the 
church,  were  repealed  by  a  statute  1  and  2  Philip  and  Mary, 
and  this  latter  statute  was  afterwards  repealed  by  an  act  of  1 
Eliz.,  there  needed  hot  any  express  words  of  revival  in  Queen 
Elizabeth's  statute,  but  these  acts  of  King  Henry  were  im* 
pliedly  and  virtually  revived  (n). 
r^^iSSpaSS  ^*  ^'^^  ^'  parliament  derogatory  from  the  power  of  subse- 
u!l££u  bSdflS;  V^^^^  parliaments  bind  not   So  the  statute  11  Hen.  VII.  c  1, 

which  directs  that  no.person  for  assbting  a  king  de  facto  shall 
be  attainted  of  treason  by  act  of  parliament  or  otherwise,  is 
held  to  be  good  only  as  to  common  prosecutions  for  high 
treason;  but  wiU  not  restrain  or  clog  uiy  parliamentary 
attainder  (o).  Because  the  legislature,  being  in  truth  the 
sovereign  power,  is  always  of  equal,  always  of  absolute  au- 
thority: it  acknowledges  no  superior  upon  earth,  which  the 
prior  legislature  must  have  been,  if  its  ordinances  could  bind 
a  subsequent  parliament  And,  upon  the  same  principle^ 
Cicero,  in  his  letters  to  Atticus,  treats  with  a  proper  contempt 
these  restraining  clauses,  which  endeavour  to  tie  up  the  hands 
[  *^1  ]  of  succeeding  legislatures.  *^  When  you  repeal  the  *law  itself, 
(says  he),  you  at  the  same  time  repeal  the  prohibitory  clause^ 
which  guards  against  such  repeal  (77)." 
*JJJJiJg52J^  10.  Lastly,  acts  of  parliament  that  are  impossible  to  be  per- 
miMWttSnrir'  fonned  are  of  no  validity:  and  if  there  arise  out  of  them  colla- 
terally any  absurd  consequences,  manifestly  contradictory  to 
<sommon  reason,  they  are,  with  regard  to  those  collateral  con*- 
^quences,  void  (88).     I  lay  down  the  rule  with  these  restric- 

(m)  11  Rep.  63.  (p)  Cum  lex  ahrogatur,  Uhtd  iptum 

(i»)  4  Imt,  325.  ahngaitir,  qu9  nom  earn  ahngari  epor- 

(0)  4  Inst.  43.  teai^    L«  8,  £p.  28. 

(38)  If  an  act  of  parliament  ii  clearly  rect  nor  collateral  consequences,  how- 

and  unequivocally  expressed,  with  all  ever  absurd   and   unreasonable    tbey 

'deference  to  the  learned  commentator,  may  appear.     If  the  expression  wiH 

I  conceive  it  is  neither  void  in  its  di-  admit  of  doubt,   it  w^  not  then  be 


valid. 
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tions;  though  I  know  it  is  generally  laid  down  more  largely, 
that  acts  of  parliament  contrary  to  reason  are  ¥oid.  But  if 
the  parliament  will  positiFely  enact  a  thing  to  be  done  which 
is  unreasonable,  I  know  of  no  power  in  the  ordinary  forms  of 
the  constitution  that  is  vested  with  authority  to  control  it:  and 
the  examples  usually  alleged  in  support  of  this  sense  of  the 
rule  do  none  of  them  prove,  that,  where  the  main  object  of  a 
statute  is  unreasonable,  the  judges  are  at  liberty  to  reject  it; 
for  that  were  to  set  the  judicial  power  above  that  of  the  legis- 
lature, which  would  be  subversive  of  all  government.  But 
where  some  collateral  matter  arises  out  of  the  general  words, 
and  happens  to  be  unreasonable ;  there  the  judges  are  in  de- 
cency to  conclude  that  this  consequence  was  not  foreseen  by 
the  pariiament,  and  therefore  they  are  at  liberty  to  expound 
the  statute  by  equity,  and  only  qvuocd  hoe  disregard  it.     Thus, 


presiuned  that  the  construction  can  be 
agreeable  to  the  intention  of  the  legis- 
lature, the  consequences  of  which  are 
unreasonable ;  but  where  the  significa- 
tion of  a  statute  is  manifest,  no  autho- 
rity less  than  that  of  parliament  can 
restrain  its  operation. — Cu.    [The  text 
seems  very  clear.      If  Mr.  Christian 
had  read  to  the  end  of  the  paragraph 
before   he  expressed  his   dissent,    he 
would  hare  seen  that  such  expression 
was  uncalled  for.   Blackstone  distinctly 
says,  that  "there  is  no  court  that  has 
power  to  defeat  the  intent  of  the  legis- 
lature, when  couched  in  such  evident 
and  express  words,  as  leave  no  doubt 
wheth^  it  was  the  intention  of  the 
legislature  or  no."     (See  ante,  p.  41, 
n.  6).     A  late   apnotator  hesitates  to 
admit  the  doctrine  of  Mr.   Christian, 
whidi  is  also  the  doctrine  laid  down  in' 
the  text     The  writer  alluded  to  seems 
to  think  that  judges  and  juries  should 
disregard  acts  of  parliament,  which,  ac- 
cording Co  their  opinion,  are  clearly 
nnicasonable,    however  unequivocally 
Buch  acts  may  be    expressed ; — thus 
setting  those  whose  business  it  is  to  ad- 
minister the  law,  above   those  whose 
constitutional  right  and  duty  it  is  to 
make  the  law.     The  same  writer  goes 


on  to  ask,  *'  when  acts  of  parliament  so 
abound  in  blunders  as  to  defy  compre- 
hension, how  is  obedience  to  be  en- 
forced 7  or  how  is  punishment  to  be  in^^ 
flicted  for  the  breach?"     The  question 
admits  only  one  answer.     No  court  can 
found  a  judgment  upon  an  act  which 
"  defies  comprehension."     (See  Rex  v. 
Horne,  Cowp.  682).      But,  when  the 
critic  proceeds  to  laud  "the  right  of 
juries  to  determine  in  some  cases,  even 
against  the  acts  of  the  legislature,"  by 
acquitting    those  who    offend   against 
such  incomprehensible    acts,    he    ap- 
pears to  forget,  that,  before  it  can  be 
confidently  predicated  of  any  acquittal 
that  it  is  in  contradiction  to  an  act  of 
parliament,  the  purport  of  the  act  must 
be  comprehended.     And  when  the  law 
is  clear,  however  harsh  it  may  justly 
be  thought,  many  people  wiU  find  it 
difficult  to  understand  how  it  can  "  be- 
come the  manifest  duty  of  juries,"  in 
violation   of  their  oaths,   "to  acquit" 
parties  against  whom  acts  constituting 
the  legal  oflfSence  have  bieen  proved. 
The  perjury  of  jurors  is  not  the  proper 
corrective    of  even    sanguinary  laws. 
(Seean/e,  the  notes  to  pp.  8, 11,  57,  and 
69.— B©.] 
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if  an  act  of  parliament  gives  a  man  power  to  try  all  causes 
that  arise  within  his  manor  of  Dale;  yet,  if  a  cause  should 
arise  in  which  he  himself  b  party,  the  act  is  construed  not  to 
extend  to  that,  because  it  is  unreasonable  that  any  man  should 
determine  his  own  quarrel  {q)*  But,  if  we  could  conceive  it 
possible  for  the  parliament  to  enact  that  he  should  try  as  well 
his  own  causes  as  those  of  other  persons,  there  is  no  court  that 
has  power  to  defeat  the  intent  of  the  legislature,  when  couched 
in  such  evident  and  express  words  as  leave  no  doubt  whether 
it  was  the  intent  of  the  legislature  or  no. 
Of  equity.  Theso  are  the  several  grounds  of  the  laws  of  England:  over 

[  *92  ]  and  above  which,  equity  is  also  frequently  called  in  to  ^assist, 
to  moderate,  and  to  explain  them.  What  equity  is,  and  how 
impossible  in  its  very  essence  to  be  reduced  to  stated  rules, 
hath  been  shewn  in  the  preceding  section  (89).  I  shall  there- 
fore only  add,  that,  besides  the  liberality  of  sentiment  with 
which  our  common  law  judges  interpret  acts  of  parliament, 
and  such  rules  of  the  unwritten  law  as  are  not  of  a  positive 
kind,  there  are  also  peculiar  courts  of  equity  established  for 
the  benefit  of  the  subject:  to  detect  latent  frauds  and  conceal- 
ments, which  the  process  of  the  courts  of  law  is  not  adapted 
to  reach;  to  enforce  the  execution  of  such  matters  of  trust 
and  confidence  as  are  binding  in  conscience,  though  not  cog- 
nizable in  a  court  of  law;  to  deliver  from  such  dangers  as  are 
owing  to  misfortune  or  oversight;  and  to  give  a  more  specific 
relief,  and  more  adapted  to  the  circumstances  of  the  case,  than 
can  always  be  obtained  by  the  generality  of  the  rules  of  the 
positive  or  common  law.  This  is  the  business  of  our  courts  of 
equity,  which  however  are  only  conversant  in  matters  of  pro- 
perty. For  the  freedom  of  our  constitution  will  not  permit 
that  in  criminal  cases  a  power  should  be  lodged  in  any  judge, 
to  construe  the  law  otherwise  than  according  to  the  letter. 
This  caution,  while  it  admirably  protects  the  public  liberty, 
can  never  bear  hard  upon  individuals.  A  man  cannot  suffer 
Tnore  punishment  than  the  law  assigns,  but  he  may  suffer  less. 
The  laws  cannot  be  strained  by  partiality  to  inflict  a  penalty 
beyond  what  the  letter  will  warrant;  but,  in  cases  where  the 
letter  induces  any  apparent  hardship,  the  crown  has  the  power 
to  pardon. 

(9)  8  Rep.  118.     [Dr.  Banham**  cast,  p.  235,  8vo.  edit] 
(39)  See  ante,  p.  62,  and  the  note  thereto. 
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SECTION  IV. 


OF  THE  COUNTRIES  SUBJECT  TO  THE  LAWS  OF  ENGLAND. 


The  kingdom  of  England,  over  which  our  municipal  laws  have  wiuuby  theeom. 
jurisdiction,  includes  not,  by  the  common  law,  either  Wales  ( 1 ),  JJi^^J^/**" 
Scotland,  or  Ireland,  or  any  other  part  of  the  king's  domi- 
nions, except  the  territory  of  England  only.  And  yet  the 
civil  laws  and  local  customs  of  this  territory  do  now  obtain,  in 
part  or  in  all,  with  more  or  less  restrictions,  in  these  and  many 
other  adjacent  countries ;  of  which  it  will  be  proper  first  to  take 
a  review,  before  we  consider  the  kingdom  of  England  itself, 
the  original  and  proper  subject  of  these  laws. 

Wales  had  continued  independent  of  England,  unconquered  wato-iatro- 
and  uncultivated,  in  the  primitive  pastoral  state  which  Caesar  lawior  Eng- 
and  Tacitus  ascribe  to  Britain  in  general,  for  many  centuries; 
even  from  the  time  of  the  hostile  invasions  of  the  Saxons,  when 
the  ancient  and  Christian  inhabitants  of  the  island  retired  to 
those  natural  intrenchments,  for  protection  from  their  pagan 
visitants.  But  whenjthese  invaders  themselves  were  converted 
to  Christianity,  and  settled  into  regular  and  potent  govern- 
ments, this  retreat  of  the  ancient  Britons  grew  every  day  nar- 
rower :  they  were  overrun  by  little  and  little^  gradually  driven 
from  one  fastness  to  another,  and  by  repeated  losses  abridged 
of  their  wild  independence.  Very  early  in  our  history  we  find 
their  princes  doing  homage  to  the  crown  of  England ;  till  at 
length  in  the  reign  of  Edward  the  First,  who  may  justly  be 
styled  the  conqueror  of  *  Wales,  the  line  of  their  ancient  [  *94  ] 
princes  was  abolished,  and  the  king  of  England's  eldest  son 
became,  as  a  matter  of  course  (2),  their  titular  prince ;  the  ter- 


(1)  By  the  statnte  of  11  Geo.  IV.  &  (2)  It  cannot  be  said  that  the  king's 

]  GiiL  IV.  c.  70,  St.  14  ei  teq.,  an  end  is  eldest  son  became  Prince  of  Wales  by 

put  to  the  separate  jurisdiction  of  the  any  necessary  or  natural  consequence  t 

principality  of  Wales;  andjusticeisnow  but,  for  the  origin  and  creation  of  hi| 

administered  there  precisely  as  it  is  in  title,  sec  page  224. — Ch. 
England. 
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ritory  of  Wales  being  then  entirely  re-annexed  (by  a  kind  of 
feodal  resumption)  to  the  dominion  of  the  crown  of  England  {a) ; 
or,  as  the  statute  (3)  of  Rhudhlan  {b)  expresses  it,  "  Terra 


(a)  Vaugh.  400. 

(6)  10  Edw.  I.  [Our  author  was 
mislied  by  finding  the  statute  of  10 
Edw.  I.  dated  from  Rhudlan,  to  sup- 
pose it  related  to  Wales ;  whereas,  it 
only  regulated  certain  proceedings  in 
the  English  exchequer.  The  statute 
of  12  Edw,  I.  is  emphatically  intitled 
Stalutum  Wallia,  and  that  statute  is 
also  dated  from  Rhudlan,  which  caused 
Blackstone's  slight  mistake.  It  has 
been  doubted,  and  upon  apparently 
strong  grounds,  whether  the  Statutum 
WalUa  (or  rather  the  Statuta,  for  the 


instrument  appears  to  have  contained 
a  collection  of  distinct  regulations) 
was  an  act  of  parliament.  From  the 
mode  in  which  the  instrument  was 
executed,  by  affixing  the  king's  seal 
in  res  Uttimwniumy  it  has  rather  the 
form  of  a  royld  charter,  than  of  an  act 
of  parliament  One  of  the  clauses  of 
the  Statuia  Wallia,  which  allowed  per- 
sons of  twelve  years  of  age  te  be  sum- 
moned upon  coroners'  inquests,  was 
repealed  by  the  act  of  6  Geo.  IV.  c  50, 
s.  62.— Ed.] 


(3)  Mr.  Barrington,  in  his  Observa- 
tions on  the  Ancient  Statutes,  (p.  74), 
tells  us,  that  the  Statutum  WallkB  bears 
date  apudRathelanum,  what  is  now  call- 
ed Rhuydland  in  Flintshire.     Though 
Edward  says,  that  terra  Wallia  prius 
regi  jurtfeodaU  subfecta,  yet  Mr.  Bar- 
rington assures  us  that  the  feudal  law 
was  then  unknown  in  Wales,  and  that 
*'  there  are  at  present  in  North  Wales, 
and  it  is  believed  in  South  Wales,  no 
copyhold  tenures,  and  scarcely  an  in- 
stance of  what  we  call  manorial  rights ; 
but  the  property  is  entirely  free  and 
allodiaL      Edward,    however,    was    a 
conqueror,  and  he  had  a  right  to  make 
use  of  his  own  words  in  the  preamble 
to  his  law."    lb.  76.— Ch.     [If  Black- 
stone  is  borne  out  by  good  historical 
authority,  in  the  assertion,  that,  "  very 
early  in  our   history,    we   find   their 
princes  doing  homage  to  the  crown  of 
England,"  then,  to  be  sure,  the  feuda- 
tory  character  of  the  tenure   of  the 
principalities,     as    holden     by    those 
princes,  is  fully  established,   by  such 
acknowledgment  on  their  parts  of  the 
superiority  of  the  English  sovereigns. 
It  might  still  be  consistent  with  this 
fa^t,  that  none  of  the  lands  of  Wales 
were  then  held  by  grants  of  subinfeu- 
dation; in  which  case  the  feudal  law 


would  scarcely  be  called  into  operation 
amongst  the  Welsh  themselves,  though 
it  might  be  occasionally  enforced  as 
against  their  princes.     (See  the  4th, 
6th,  and  19th  chapters  of  the  2nd  Vol.) 
Blackstone,  however,   does  not  quote 
the  authorities  for  his  statement;  and 
till    they  are    produced,    it   may  be 
doubted  whether   the  Welsh  princes 
ever  did  admit  themselves  to  be  feudal 
vassals.     IH  Lord  Mansfield's  mind,  it 
evidently  was  matter  of  great  doubt. 
See  Rex  v.  Cowk,  2  Burr.  850,  851. 
Reeves,  in  the  2nd  Vol.  of  his  Hist  of 
Engl.  Law,  p.  94,  says,  '*  Such  of  the 
Britons  as  had  fled  from  the  Saxon 
invasion  into  Wales,  preserved  there, 
together  with  their  language,  and  the 
blood  royal  of  their  kings,  their  ancient 
laws  and  government     The  descen- 
dants of  Cadwallader  are  said  to  have 
governed  in  that  country  during  aU 
the  Saxon  times.     When  William  the 
Conqueror  established  himself  in  Eng- 
land,  three  princes,   descended  from 
the  ancient  British  kings,  reigned  over 
Wales,  then  divided  into  three  sove- 
reignties, and  kept  possession  in  d^fktnce 
of  the  Conqueror   and  hie  euccessore. 
The  way  in  which  our  kings  carried  on 
war  with  this  people,  was  to  make  a 
grant  to  certain  great  lords,  of  such 
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fVaBke  cum  ineolUndMjprhu  rtgijurefiodaU  subfecta,  (of  which 

homage  was  the  ^gn)jjam  in  propridatU  damimum  Maliier  et 

cmn  mtegrUate  eonversa  estf  et  eonma  regni  AngSm  Umquam 

pan  corporis  efusdem  annexa  et  unita.^*     By  the  statute  also  of 

Wales  (c)  very  material  alterations  were  made  in  divers  parts 

of  their  laws,  so  as  to  reduce  them  nearer  to  the  English 

standard,  especially  in  the  forms  of  their  judidal  proceedings : 

but  they  still  retained  very  much  of  their  original  polity ;  par^ 

ticularly  their  rule  of  inheritancei  viz.  that  their  lands  were 

divided  equally  among  all  the  issue  male»  and  did  not  descend 

to  the  eldest  son  alone  (4).     By  other  subsequent  statutes 

their  provincial  immunities  were  still  farther  abridged :  but  the 

finishing  stroke  to  their  independency  was  given  by  the  statute 

27  HeD.yill.  c  26,  which  at  the  same  time  gave  the  utmost  s7Hen.viii.  c.k. 

advancement  to  their  civil  prosperity,  by  admitting  them  to  a 

thorough  communication  of  laws  with  the  subjects  of  England. 

Thus  were  this  brave  people  gradually  conquered  into  the  en«* 

joyment  of  true  liber^;  being  insensibly  put  upon  the  same 

foodi)^  and  made  fellow-citizens  with  their  conquerors.     A 

generous  method  of  triumph,  which  the  republic  of  Rome 

practised  with  great  success,  till  she  reduced  all  Italy  to  her 

obedience,  by  admitting  the  vanquished  states  to  partake  of 

the  Roman  privileges. 

It  is  enacted  by  this  statute,  ;27  Hen.  VIIL ;  1.  That  the 
dominion  of  Wales  shall  be  for  ever  united  to  the  kingdom  of 
England.  2.  That  all  Welshmen  bom  shall  have  the  same 
liberties  as  other  the  king's  subjects.    0.  That  lands  m  Wales 

(0  12  Edw.  1. 


coantriet  in  Walei  at  they  could  win 
from  the  Welshmen.  Many  g^reat  lord- 
•hipe  were  by  this  policy  conquered; 
and  the  lerdt  held  ihtm^  to  them  and 
their  hein,  of  the  hingt  nf  England,  as 
lands  purchased  by  conquest  This 
was  the  origin  of  lords  marchers,  who 
increased  in  number,  till  Llewellyn  ap 
Orytydh,  the  last  prince  of  Wales,  was 
slain  in  the  eleventh  year  of  the  reign 
of  Edward  the  First ;  upon  which  event, 
Edward  took  the  principality  into  his 
own   hands;   the  Welsh,   in  general, 


England.*'  If  this  statement  be  adr 
mitted,  the  reference  in  the  StahUum 
WalUa  to  the  previous  feudal  subjec- 
tion of  that  country,  may  have  been 
strictly  applicable  to  those  large  por- 
tions of  it  which  were  holden  by  the 
lords  marchers;  although  the  Welsh 
princes  may  never  have  done  homage, 
as  Blackstone  intimates  they  did,  to 
the  crown  of  England^^En.] 

(4)  That  this  rule  of  inheritance 
was,  probably,  general  throughout  our 
island,    until   the    Norman  conquest, 


submitting  themselves  to  the  kings  of     see  ante,  p.  74,  and  Vol.  2,  p.  84. 
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shall  be  inheritable  according  to  the  English  tenures  and  rules 

of  descent.     4.  That  the  laws  of  England,  and  no  other,  shall 

[  *95  ]       *be  used  in  Wales:    besides  many  other  regulations  of  the 

34ft35  Hen.  VIII.  poHco  of  this  principality.  And  the  statute  34  &  d5  Hen. VIIL 

c.  26,  confirms  the  same,  adds  farther  regulations,  divides  it 
into  twelve  shires  (5),  and,  in  short,  reduces  it  into  the  same 
order  in  which  it  stands  at  this  day;  differing  from  the  king- 
dom of  England  in  only  a  few  particulars,  and  those  too  of  the 
nature  of  privileges,  (such  as  having  courts  within  itself,  inde- 
pendent of  the  process  of  Westminster-hall)  (6),  and  some 
other  immaterial  peculiarities,  hardly  more  than  are  to  be 
found  in  many  counties  of  England  itself. 
sivthind.  The  kingdom  of  Scotland,  notwithstanding  the  union  of  the 

crowns  on  the  accession  of  their  King  James  VI.  to  that  of 
England,  continued  an  entirely  separate  and  distinct  king- 
dom for  above  a  century  more,  though  an  union  had  been  long 
projected;  which  was  judged  to  be  the  more  easy  to  be  done, 
as  both  kingdoms  were  anciently  under  the  same  government, 
and  still  retained  a  very  great  resemblance,  though  far  from 
an  identity,  in  their  laws  (7).  By  an  act  of  parliament  1  Jac  I. 
c.  1,  it  is  declared,  that  these  two  mighty,  famous,  and  ancient 
kingdoms,  were  formerly  one.  And  Sir  Edward  Coke  ob- 
serves {d)j  how  marvellous  a  conformity  there  was,  not  only 
in  the  religion  and  language  of  the  two  nations,  but  also  in 
their  ancient  laws,  the  descent  of  the  crown,  their  parliaments, 
their  titles  of  nobility,  their  oflScers  of  state  and  of  justice,  their 
writs,  their  customs,  and  even  the  language  of  their  laws. 
Upon  which  account  he  supposes  the  common  law  of  each  to 
have  been  originally  the  same;  especially  as  their  most  ancient 
and  authentic  book,  called  regiam  mqjeUatemi  and  containing 
the  rules  of  their  ancient  common  law,  is  extremely  similar 

(d  )  4  Inst  345. 


(5)  By  this  union  of  Wales  with 
England,  twenty-seven  members  were 
added  to  the  English  House  of  Com- 
mons.—Ch.  [The  statute  of  2  Gul.  IV. 
c.  45,  s.  15,  allots  a  second  knight  of  the 
shire  to  each  of  the  three  Welsh  coun- 
ties of  Carmarthen,  Denbigh,  and  Gla- 
morgan ;  and  the  4th  sect,  of  the  same 
statute   makes  Mcrthyr  Tydvil  a  bo- 


rough, and  empowers  it  to  return  one 
member  to  serve  in  parliament — ^^.] 

(6)  See  att/«,  p.  93,  n.  1. 

(7)  See  2  Hale's  Hiit  «f  the  C.  L. 
chap.  10,  concerning  the  communica- 
tion of  the  laws  of  England  to  the 
kingdom  of  Scotland.  See  abo  Daines 
Barrington's  Preface  to  his  Observa- 
tions on  the  Sututes. 
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to  that  of  Glanvil,  which  contains  the  principle  of  oursy  as  it 
stood  in  the  reign  of  Henry  II.  And  the  many  diversities, 
subsisting  between  the  two  laws  at  present,  may  be  well  enough 
accounted  for,  firom  a  diversity  of  practice  in  two  laige  and 
uncommunicating  jurisdictions,  and  from  the  acts  of  two 
distinct  and  independent  parliaments,  which  have,  in  many 
points,  altered  and  abrogated  the  old  common  law  of  both 
kingdoms  (8). 

*  However,  Sir  Edward  Coke,  and  the  politicians  of  that  unkmorBogiand 
time,  conceived  great  difficulties  in  carrying  on  the  projected     r  #95  -i 
union;  but  these  were  at  length  overcome,  and  the  great  work 
was  happily  effected  in  1707,  6  Anne;  when  twenty-five  arti-    ^ 
cles  of  union  were  agreed  to  by  the  parliaments  of  both  na- 
tions; the  purport  of  the  most  considerable  being  as  follows: 

1,  That,  on  the  first  of  May,  1707,  and  for  ever  after,  the  prtndpiawtsciM 
kingdoms  of  England  and  Scotland  shall  be  united  into  one  ^^"°^* 
kingdom,  by  the  name  of  Great  Britain, 

2.  The  succession  to  the  monarchy  of  Great  Britain  shall 
be  the  same  as  was  before  settled  with  regard  to  that  of 
England. 


(8)  The  lawi  in  Scotland  concerning 
(he  tenures  of  land,  and  of  consequence 
the  constitution  of  parliaments  and  the 
royal  prerogatives,  were  founded  upon 
the  same  feudal  principles  as  the  laws 
respecting  these  subjecU  in  England. 
It  is  said,  that  the  feudal  polity  was 
established  first  in  England ;  and  was 
afterwards  introduced  into  Scotland  in 
imitation  of  the  English  government. 
But  it  continued  in  its  original  form 
much  longer  in  Scotland  than  it  did  in 
England,  and  the  changes  in  the  Scotch 
government,  perhaps  owing  to  the  cir- 
cumstance that  they  are  more  recent, 
are  far  more  distinctly  marked  and 
defined  than  they  are  in  the  history  of 
the  English  constitution.  And  perhaps 
the  progress  of  the  Scotch  parliaments 
affords  a  clearer  elucidation  of  the  ob- 
scure and  ambiguous  points  in  the 
history  of  the  representation  and  con- 
stitution of  our  country,  than  any  ar- 
guments or  authorities  that  have  yet 
been  adduced.     See  Mr.  Wight's  In- 


quiry into  the  Rise  and  Progress  of 
Parliament  chiefly  in  Scotland,  (duarto 
ed.)  ;  also  Craig  de  Feudis,  lib.  i. 
Dieg.  7,  f.  11.  With  regard  to  laws 
concerning  contracts  and  commerce, 
and  perhaps  also  crimes,  the  law  of 
Scotland  is  in  a  great  degree  conform- 
able to  the  civil  law ;  and  this,  proba- 
bly, was  owing  to  their  frequent  al- 
liances and  connexions  with  France 
and  the  continent,  where  the  civil  law 
chiefly  prevailed. — Ch.  [The  dis- 
tinction clearly  indicated  by  Mr.  Chris- 
tian, has  been  overlooked  by  a  more 
recent  annotator,  who  refers  to  the 
influence  of  the  dvil  law  the  privi- 
leges and  authority  exercised,  till  very 
lately,  by  the  great  landed  proprietors 
of  Scotland  over  their  tacksmen  and 
clans :  but  Mr.  Christian  was  surely 
right  in  pointing  to  the  foundation  of 
this  authority  in  the  feudal  law ;  with 
the  spirit  of  which  system  it  was  in 
perfect  accordance.— Ed.] 
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3.  The  united  kingdom  shall  be  represented  by  one  parlia- 
ment. 

4.  There  shall  be  a  communication  of  all  rights  and  privi- 
leges between  the  subjects  of  both  kingdoms,  except  where  it 
is  otherwise  agreed. 

9.  When  England  raises  2,000,0002.  (9)  by  a  land  tax, 
Scotland  shall  raise  48,0002. 

16,  17.  The  standards  of  the  coin,  of  weights,  and  of  mea- 
sures, shall  be  reduced  to  those  of  England,  throughout  the 
united  kingdoms. 

16.  The  laws  relating  to  trade,  customs,  and  the  excise, 
shall  be  the  same  m  Scotland  as  in  England.  But  all  the 
other  laws  df  Scotland  shall  remain  in  force;  though  alterable 
by  the  parliament  of  Great  Britain.  Yet  with  this  caution: 
that  laws  relating  to  public  policy  are  alterable  at  the  discre- 
tion of  the  parliament:  laws  relating  to  private  right  are  not 
to  be  altered  but  for  the  evident  utility  of  the  people  of  Scot- 
land. 

122.  Sixteen  peers  are  to  be  chosen  to  represent  the  peer- 
age of  Scotland  in  parliament,  and  forty-five  members  to  sit 
in  the  house  of  commons  (10). 

23.  The  sixteen  peers  of  Scotland  shall  have  all  privileges 
of  parliament:  and  all  peers  of  Scotland  shall  be  peers  of 
Great  Britain,  and  rank  next  after  those  of  the  same  degree 
at  the  time  of  the  union  (11),  and  shall  have  all  privileges  of 
peers  except  sitting  in  the  house  of  lords,  and  voting  on  the 
trial  of  a  peer. 

These  are  the  principal  of  the  twenty-five  articles  of  union, 
which  are  ratified  and  confirmed  by  statute  5  Ann.  c  8,  in 
which  statute  there  are  also  two  acts  of  parliament  recited; 
the  one  of  Scotland,  whereby  the  church  of  Scotland,  and  also 


(9)  Accurately  l,997,763t  8«.  4i<{., 
the  fum  raued  by  a  land  tax  of  4f.  in 
the  pound. — Ch. 

(10)  By  the  25th  article,  all  laws 
and  statutes  in  either  kingdom,  so  far 
as  they  are  contrary  to  the  articles, 
shall  cease  and  become  void. — Ch. 

(U)  Though  it  is  not  said,  in  ex- 
-press  words,  that  no  new  Scottish 
peerage  shall  be  created;  still,  either 
this  meaning  muist  be  admitted  as  the 


necessary  construction  of  the  2ZvA 
article  of  the  union,  or  this  absurdity 
must  follow — the  king  might  to-mor- 
row confer  upon  a  commoner  a  Scot- 
tish peerage,  and  such  new  made  peer 
would  take  precedence  of  all  Engtiah 
peers  of  the  same  degree,  whose  titles 
are  not  of  older  date  than  the  1st  of 
May,  1706.  The  4th  article  of  the 
union  with.  Ireland  provides  against 
this  dilemma.     See  pott,  p.  99,  n.  16. 
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the  four  uniTeratties  of  that  kingdom^  are  established  for  ever, 
and  all  succeeding  sovereigns  are  to  take  an  oath  inviolably  to 
maintain  the  same ;  the  other  of  England,  5  Ann.  c.  6^  whereby  5  Ana.  c.  6 
the  acts  of  uniformity  of  13  Eliz.  and  13  Car.  II.  (except  as 
the  same  bad  been  altered  by  parliament  at  that  time),  and 
all  other  acts  then  in  force  for  the  preservation  of  the  church 
of  England,  are  declared  perpetual;  and  it  is  stipulated,  that 
every  subsequent  king  and  queen  shall  take  an  oath  inviolably 
to  maintain  the  same  within  England,  Ireland,  Wales,  and  the 
town  of  Berwick-upon-Tweed.  And  it  is  enacted,  that  these 
two  acts  **  shall  for  ever  be  observed  as  fundamental  and  es- 
sential conditions  of  the  union." 

Upon  these  articles  and  act  of  union,  it  is  to  be  observed, 
1.  That  the  two  kingdoms  are  now  so  inseparably  united,  that  i-  '^^J^^^^SS' 
nothing  can  ever  disunite  them  again,  except  the  mutual  con-  oceptny  mutual 
sent  of  bothy  or  the  successful  resistance  of  either,  upon  ap- 
prehending an  infringement  of  those  points  which,  when  they 
were  separate  and  independent  nations,  it  was  mutually  stipu- 
lated should  be  ^^  fundamental  and  essential  conditions  of  the 
union"  («)•    2.  That,  whatever  else  may  be  deemed  ^*  funda^-  s.  pmervationof 


(e)  It  may  jusdy  be  doubted  whether 
even  such  an  infringement  (though  a 
numiftflt  breach  of  good  faith,  unless 
done  upon  the  most  pressing  necessity) 
would  of  itself  dissolve  the  union :  for 
the  bare  idea  of  a  state,  without  a 
power  somewhere  vested  to  alter  every 
part  of  its  laws,  is  the  height  of  politi- 
cal absurdity.  The  truth  seems  to  be, 
that  in  such  an  ineorporaig  tmiefi 
(which  is  wen  distinguished  by  a  very 
teamed  prelate  from  ^ftderait  aUianet, 
where  such  an  infringement  would 
certainly  rescind  the  compact)  the  two 
contracting  states  are  totally  annihilat- 
ed, without  any  power  of  revival ;  and 
a  third  ariscAs  from  their  conjunction, 
in  which  all  the  rights  of  sovereignty, 
and  particularly  that  of  legislation, 
must  of  necessity  reside.  (See  War- 
burton's  Alliance,  195).  But  the  wanton 
or  imprudent  exertion  of  this  right 
wduld  probably  raise  a  very  alarming 
ferment  in  the  minds  of  individuals; 
and  therefore  it  is  hinted  above  that 
such  an  attempt  might  endanger  (though 


by  no  means  destroy)  the  union. 

To  illustrate  this  matter  a  little  ikr- 
ther,  an  act  of  parliament  to  repeal  or 
alter  the  act  of  uniformity  in  England, 
or  to  establish  episcopacy  in  Scotland, 
would  doubtless  in  point  of  authority 
be  sufficiently  valid  and  binding ;  and, 
notwithstanding  such  an  act,  the  union 
wotild  continue  unbroken.  Nay,  each 
of  these  measures  might  be  safely  and 
honourably  pursued,  if  respectively 
agreeable  to  the  sentiments  of  the  En- 
glish chnrch,  or  the  kirk  in  Scotland. 
But  it  should  seem  neither  prudent, 
nor  perhaps  consistent  with  good  faith, 
to  venture  upon  either  of  those  steps, 
by  a  spontaneous  exertion  of  the  inhe- 
rent powers  of  parliament,  or  at  the 
instance  of  mere  individuals. — So  sacred 
indeed  are  the  laws  above  mentioned 
(for  protecting  each  church  and  the 
English  liturgy)  esteemed,  that  in  the 
regency  acts,  both  of  1751  and  1765, 
the  regents  are  ezprenly  disabled  from 
assenting  to  the  repeal  or  alteration  of 
either  these  or  the  act  of  settlement. 
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mental  *and  essential  conditions,"  the  preservation  of  the  two 
churches  of  England  and  Scotland  in  the  same  state  that  they 
were  in  at  the  time  of  the  union,  and  the  maintenance  of  the 


[See  VoL  4,  p.  51.  Whatever  danger 
of  dissolving  the  union  between  Eng- 
land and  Scotland  may  have  been  ap- 
prehended in  Blackstone's  time,  as  a 
probable  consequence  of  any  alteration 
in  the  liturgy  of  the  church  of  England ; 
no  sane  person  can  apprehend,  at  the 
present  day,  that  any  such  consequence 
would  arise,  if  the  damnatory  clauses 
of  the  Athanasian  creed  (for  instance) 
were  revised  without  a  convocation  of 
the  clergy.  People  in  general,  it  is 
true,  are  sufficiently  ready  to  consign 
their  fellow-sinners  to  perdition,  for 
any  difference  in  articles  of  belief;  but 
a  wise  and  cautious  nation  like  the 
Scotch  would  not,  for  the  sake  of  per- 
petuating this  gratification  to  us,  ruin 
their  own  country.  No  doubt,  the 
statutes  of  24  Geo.  II.  c.  24,  s.  14,  and 
5  Geo.  III.  c.  27,  s.  16,  restradned  the 
regencies  thereby  appointed  from  as- 
senting to  the  repeal  or  alteration  of 
the  act  jMused  in  the  13th  and  14th 
years  of  the  reign  of  that  godly  prince, 
Charles  the  Second,  (of  pious  memory !) 
intituled  "  an  act  for  the  uniformity  of 
public  prayers,  rites,  and  ceremonies;" 
but  this  express  restriction  of  the  power 
of  those  regencies  seems  to  imply  that 
a  king  of  England  was  noi,  even  then, 
thought  to  be  disabled  from  assenting 
to  such  repeal  or  alteration.  And  the 
prohibition  has  not  been  deemed  ne- 
cessary, in  modem  times,  even  with  re- 
ference to  a  regent:  the  statute  of  51  ' 
Geo.  III.  c.  1,  contains  no  such  res- 
trictive clause. 

The  present  writer  hopes  not  to  be 
misunderstood,  as  if  he  thought  irreve- 
rently of  the  liturgy  of  that  church  of 
which  he  is  an  unworthy  member;  he 
humbly  respects  it  as  being  (upon  the 
whole,  though,  as  he  deems,  with  some 
alloy)  a  noble  compilation.  He  is  un- 
able, however,  to  free  himself  from  this 
dilemma  :  either  the  Athanasian  creed 
does  contain  some  passages  upon  which 


it  is  not  indepensably  necessary  that 
every  Christian  should  form  and  pro- 
fess a  dear  opinion ;.  or  it  as  a  formu- 
lary, the  implicit  adoption  of  the  whole 
of  which,  as  matter  of  positive  belief^ 
is  absolutely  necessary  to  salvation :  in 
which  latter  case,  what  we  call  the 
Apostles'  creed,  is  a  meagre,  imperfect 
composition  ;    and  the  Nicene  creed, 
though  somewhat  more  enlarged,  &lls 
far  short  of  that  fulness  of  profession  of 
faith,  without  which  a  man  cannot  hope 
to  be  saved.  Yet,  the  Athanasian  creed 
is  never  taught  in  our  public  schools, 
though  these  are  all  under  the  direc- 
tion of  ministers    of  the  established 
church;  children  when  catechised,  or 
when  prepared  for  confirmation,   are 
never  required  to  repeat  the  Athanauan 
creed ;  and  the  rubric  only  compels  us 
to  hear  that  creed  read  in  our  churches 
four  times  in  each  year,  (for  the  sidnu' 
days,  on  which  it  is  appointed  to  be 
read,  are  hardly  to  be  taken  into  ac- 
count).     Why  are  these  things  so  f 
How  can  our  spiritual  teachers  recon- 
cile it  to  their  consciences  to  impress 
upon  us  the  true  fiuth  only  four  times 
a  year  ?     Surely  it  will  be  no  sufficient 
answer  to  say,  the  Athanasian  creed  is 
too  long  for  frequent  use.     If  it  contain 
nothing  but  essential  doctrines,  the  (uU 
belief  in  which  is  absolutely  necessary 
to  salvation ;   then,  if  its  length  were 
much  greater  than  it  is,  no  other  for- 
mulary should    supersede  it  in    our 
churches,  at  any  rate.     We  ought  not 
to  be  misled,  Uierefore,  almost  daily, 
into  a  persuasion  that  the  Apostles' 
creed  sufficiently  embodies   the  true 
&ith  of  a  Christian;  and  to  have  this 
familiar  error  (an  error,  if  it  be  one, 
fiuniliarised  to  us  by  the  practice  of  the 
pulpit)  corrected  only  about   once  a 
quarter,  but  encouraged  again  by  the 
same  reverend  authority  the  next  day. 
If,  on  the  other  hand,  the  Apostles* 
creed  contains  all  that  is  essential,  ten- 
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acts  of  uniformity  which  establish  our  common  prayer,  are 
expressly  declared  so  to  be.  8.  That  therefore  any  alteration 
in  the  constitution  of  either  of  those  churches,  or  in  the  liturgy 
of  the  church  of  England,  (unless  with  the  consent  of  the  re- 
spective churches,  collectively  or  representatively  given),  would 
be  an  infringement  of  these  *<  fundamental  and  essential  con- 
ditions," and  greatly  endanger  the  union.  4.  That  the  mu- 
nicipal laws  of  Scotland  are  ordained  to  be  still  observed  in 
that  part  of  the  island,  unless  altered  by  parliament;  and,  as 
the  parliament  has  not  yet  thought  proper,  except  in  a  few 
instances  (12),  to  alter  them,  they  still,  with  regard  to  the 
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a.  Any  aJtemtloD 
intheooostitutkm 
of  «lth«rdMiidi, 
an  inftingaiieiit. 


4.  IfunidiMiI  laws 
of  Scotland  to  be 
obaerved  to  Scot- 
Und.  onleis  al- 
tered by  pariJa- 
ment. 


der  consciences  ought  not  to  be  dis- 
turbed by  the  denunciations  ascribed 
to  Athanasius.  Three  creeds  in  one 
church  I  and  that  creed,  without  an 
entire  adoption  of  which,  we  are  told, 
a  man  cannot  be  saved,  never  taught 
in  private,  and  only  read  publicly  four 


times  a  year!  Can  this  be  right? 
Surely,  the  Athanasian  creed  either 
ought  to  form  our  regular  daily  con- 
fession of  fidth,  or  it  is  a  stumbling 
block  of  offence,  an  obstacle  in  the 
way  of  Christian  communion,  which 
ought  to  be  removed. — Ed.] 


(12)  Since  Blackstone  wrote,  par- 
liament has  repeatedly  thought  it  right 
to  interfere,  in  order  to  provide  for 
the  better  administration  of  justice  in 
Scotland.  The  statute  of  6  Geo.  IV.  c. 
66,  amends  the  statute  of  Anne,  so  far 
as  relates  to  the  trial  of  peers  for  of- 
fences committed  in  Scotland.  For- 
merly, it  was  required  that  the  verdicts 
of  juries,  in  criminal  cases  (which  cases 
were  the  only  ones  submitted  to  juries 
in  Scodand,  until  a  very  recent  period) 
should  be  prepared  in  writing,  without 
access  to  the  court  for  advice  or  direc- 
tion; the  observance  of  which  form 
was  always  attended  with  delay,  and 
frequently  with  mistakes.  But  the  sta- 
tute of  54  Oea  III.  c.  67,  allows  ver- 
dicts in  all  criminal  cases,  except  cases 
of  treason,  or  misprision  of  treason,  to 
be  given  vfad  voce ;  and  the  same  act 
extends  the  right  of  appeal  from  in- 
ferior courts  to  the  circuit  courts  of 
justidary,  in  dvil  cases.  By  the  sta- 
tute of  56  Oea  III.  c.  42,  the  trial  by 
jury  was  first  extended  in  Scotland  to 
civil  causes :  by  the  statute  of  69  Geo. 
HI.  c  36,  and  6  Gea  IV.  c.  120,  s.  28, 
further  provisions  are  made   for  the 


improvement  of  that  mode  of  trial ;  and 
by  the  statute  of  1  GuL  IV.  c.  69,  the 
benefits  of  jury  trial  in  dvil  causes  is 
united  with  the  ordinary  Jurisdiction  of 
the  court  of  session ;  and  certain  al- 
terations and  reductions  are  made  in 
the  judicial  establishments  of  Scotland; 
which  latter  object  is  further  carried 
out  by  the  statute  of  2  GuL  IV.  c.  54, 
whereby  the  court  of  Exchequer  in 
Scotland  was,  prospectively,  abolished. 
By  the  sutnte  of  59  Geo.  III.  c.  45, 
certain  previous  acts  relative  to  the 
court  of  session  were  amended.  The 
statute  of  10  Geo.  IV.  c.  65,  enacts  that 
proceedings  for  the  recovery  of  small 
debts  may  be  had  in  the  sherifTs  courts : 
and  the  statute  of  2  GuL  IV.  c.  5,  pro- 
vides for  carrying  on  the  business  of 
the  court  of  session,  when  interrupted 
by  the  death,  or  necessary  absence  of 
any  of  the  judges  thereof  By  the 
statute  of  3  &  4  GuL  IV.  c.  42,  s.  42, 
the  power  of  the  superior  courts  at 
Westminster  to  grant  commissions  for 
taking  aflidaviu,  to  be  used  in  the  said 
courts,  is  extended  to  Scotland  and 
Ireland. 
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particulars  uiialiered«  eoDtifiue  in  full  force.  Wherefore  the 
municipal  or  common  taws  of  England  are,  generally  speaking, 
of  BO  force  or  validity  in  Scotland  (13);  and,  of  consequence, 
in  the  ensuing  Commentaries,  we  shall  have  very  little  occa- 
sion to  mention,  any  further  than  sometimes  by  way  of  illus- 
tration, the  nwnicipal  laws  of  that  part  of  the  united  kingdoms. 
^rwickHipon-  The  town  of  Berwick-upon-Tweed  was  originally  part  of  the 

by  Its  own  local  kingdom  of  Scotlaud;  and,  as  such,  was  for  a  time  reduced 
}g^»ct»of  jar-  *by  King  Edward  L  into  the  possession  of  the  crown  of  Eng- 
[  *90  ]  land:  and  during  such  its  subjection,  it  received  from  that 
prince  a  charter,  which  (after  its  subsequent  cession  by  Edward 
Balliol,  to  be  for  ever  united  to  the  crown  and  realm  of  Eng- 
land) was  confirmed  by  King  Edward  III.  with  some  addi- 
tions: particularly  that  it  should  be  governed  by  the  laws  and 
usages  which  it  enjoyed  during  the  time  of  King  Alexander, 
that  is,  before  its  reduction  by  Edward  I.  Its  constitution  was 
new-modelled,  and  put  upon  an  English  footing,  by  a  charter 
of  King  James  I. :  and  all  its  liberties,  franchises,  and  customs, 
were  confirmed  in  parliament  by  the  statutes  22  Edward  IV. 
c  8,  and  2  Jac.  I.  c  28.  Though,  therefore,  it  hath  some 
local  peculiarities,  derived  from  the  ancient  laws  of  Scot- 
land {f)i  yet  it  is  clearly  part  of  the  realm  of  England,  being 
represented  by  burgesses  in  the  house  of  conunons,  and  bound 
by  all  acts  of  the  British  parliament,  whether  specially  named 
or  otherwise.  And  therefore  it  was,  perhaps  superfluously, 
declared,  by  statute  20  Geo.  II.  c.  42,  that,  where  England 
only  is  mentioned  in  any  act  of  parliament,  the  same,  notwith* 
standing,  hath  and  shall  be  deemed  to  comprehend  the  domi- 
nion of  Wales  and  town  of  Berwick-upon-Tweed.  And  though 
certain  of  the  king's  writs  or  processes  of  the  courts  of  West- 
minster do  not  usually  run  into  Berwick,  any  more  than  the 
principality  of  Wales  (14),   yet  it  hath  been  solemnly  ad- 

(/)  2  Hale,  Hist  C.  L.  71 ;  1  Sid.  382,  462;  2  Show.  365. 


(13)  Acts  of  parliament  passed  since  Wales;  and  Vol.  3,  pp.  80  and  131, 
tbe  nnion  extend  in  general  to  Scot-  that  the  privilege  of  exempt  jurisdic- 
land ;  but  where  a  statute  is  only  ap-  tions,  as  to  the  king's  writs  not  running 
pUcable  to  England,  the  bill  provides  therein,  must  be  intended  between 
that  it  dOjBs  not  extend  to  Scotland,  party  and  party ;  for  there  can  be  no 
See  3  Burr.  853. — Ch.  such  privilege  against  the  king. 

(14)  See  ttfi/e,  p.  93,   n.   1,   as  to 
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jadged  (^)  that  all  prerogative  writs^  as  those  of  mamdamus^ 
prohibition,  habeoM  carpuiy  certwrarij  Sec,  may  issue  to  Berwick 
as  well  as  to  every  other  of  the  dominions  of  the  crown  of  Eng« 
land;  and  that  indictments  and  other  local  matters  arising  in 
the  town  of  Berwick  may  be  tried  by  a  jury  of  the  county  of 
Northumberland  (15). 

As  to  Ireland,  that  is  still  a  distinct  (16)  kingdom,  though  irdand,  adisunct 

subordinate  king- 
(jg)  Cro.  J»c  5^ \  2  RoU.  Abr.  292 ;  Stat.  II  Geo.  L  c.  4 ;  2  Burr.  S34. 


(15)  See  Th€  Mayw  qJ  Berwick  v. 
Skmki,    3   Bingfa.    460;     11    Moore, 
372,  S.  C. ;  that,  until  a  very  recent 
period,   in   a  local  action,    respecting 
premises  within  the  liberties  of  Ber- 
wick-upon-Tweed,   the    venue   could 
not,  without  fecial  grounds  alleged 
and   proved,   be   laid  in  the  county 
of  Northumberland.     Nor  could  a  writ 
of  eeiitr«,  or  other  jury  process,  run  to 
Berwick,  the  inhabitants  of  which  were 
exempted  from  being  summoned  out 
of  the  borough :  but  at  all  times  when 
a  local  action  could  not  be  fiiirly  tried 
in  the  place,  it  might  be  tried  as  near 
as  could  be:    a  contrary  rule.   Lord 
Mansfield  observed,  "  would  have  been 
most  absurd,   because  it  would  really 
have  been  putting  the  place  out  of  the 
protection  of  the  law ;  and  there  must» 
in  many  important  cases,  have  been  a 
total  failure  of  trial,  and  consequently 
of  justice."     See  Rex  v.  Cewle,  2  Burr, 
pp.  855,  859,  860.     But  all  difficulty 
upon  the  subject  is  now  done  away,  by 
the  Stat.  5  &  6  GuL  IV.  c.  76,  s.  109. 
Berwick-upon-Tweed  is  to  be  consi- 
dered, for  this  purpose,  to  be  within 
the  county  of  Northumberland,  though 
it  be  of  itself  a  county  of  a  town. 

(16)  The  statute  of  39  &  40  Geo. 
III.  c.  67,  for  the  union  of  Great  Bri- 
tain and  Ireland,  enacts  the  foQowing 
articles: — 

1st.  That,  from  the  Istday  of  January, 
in  the  year  1801 ,  the  kingdoms  of  Great 
Britain  and  Ireland  shall  be  united. 

2nd.  That  the  succession  to  the  crown 
of  the  united  kingdom  shall  continue 
limited  and  settled  as  the  succession 


to  the  crown  of  the  two  kingdoms  was. 
settled,  according  to  the  then  existing 
lawsy  and  to  the  terms  of  the  anion  be- 
tween England  and  Scotland. 

Srd.  That  the  united  kingdom  shall 
be  represented  in  one  and  the  same 
parliament. 

4th.  That  four  lords  spiritual  of  Ire- 
land, by  rotation  of  sessions,  and  twen- 
ty-eight lords  temporal  of  Ireland, 
elected  for  life  by  the  peers  of  Ireland, 
shall  be  the  number  to  sit  and  vote  on 
the  part  of  Ireland  in  the  house  of 
lords  of  the  united  kingdom;  and  that 
one  hundred  commoners  should  be  the 
number  to  sit  and  vote  on  the  part  of 
Ireland  in  the  house  of  commons  of  the 
united  kingdom.  (By  the  statute  of  2 
&  3  Gul.  IV.  c  88,  8.  9,  the  number  of 
Irish  commoners  is  increased  to  105). 
By  the  same  4th  article  it  is  fiirther 
enacted,  that  any  peer  of  Ireland,  not 
having  been  previously  elected  to  sit  in 
the  house  of  lords  of  the  united  king- 
dom, shall  be  capable  of  serving  in  the 
house  of  commons ;  but,  so  long  as  he 
shall  be  a  member  of  the  house  of  com- 
mons, he  shall  not  be  entitled  to  the 
privilege  of  peerage.  No  creation  of 
an  Irish  peerage  to  take  place  unless 
three  of  the  peerages  of  Ireland  shall 
have  become  exdnct,  until  the  number 
of  Irish  peers  is  reduced  to  100;  but 
the  distinct  peerage  of  Ireland  is  to  be 
kept  up  to  that  number,  over  and  above 
the  number  of  such  of  the  said  peers  as 
shall  be  entitled  to  an  hereditary  seat 
in  the  house  of  lords  of  the  united 
kingdom.  The  lords  spiritual  of  Ire- 
land to  have  rank  immediately  after 
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dom,  governed  by  &  dependent  subordinate  kingdom.     It  was  only  intitled  the 
dnS^S^  ^^     dominion  or  lordship  of  Ireland  (A),  and  the  king's  style  was 

no  other  than  dominus  HibemitBy  lord  of  Ireland,  till  the  thirty- 

(h)  SUt  Hiberniae,  14  Hen.  III. 


the  lords  ipiritual  of  the  like  degree  of 
Great  Britain;  and  the  persons  hold- 
ing temporal  peerages  of  Ireland,  exist- 
ing at  the  time  of  the  union,  to  rank 
immediately  after  persons  holding  peer- 
ages of  the  like  degrees  in  Great  Bri- 
tain, subsisting  at  the  time  of  the 
union :  all  peerages  of  Ireland  created 
after  the  union  to  haye  rank  with  the 
peerages  of  the  united  kingdom,  ac- 
cording to  the  dates  of  their  creations ; 
and  all  peerages,  both  of  Great  Bri- 
tain and  Ireland,  whether  subsisting  at 
the  time  of  the  union  or  created  sub- 
sequently, to  be  considered  as  peerages 
of  the  united  kingdom ;  and  all  the 
peers  of  Ireland  (including  those  not 
elected  to  sit  and  vote  on  the  part  of 
Ireland  in  the  house  of  lords  of  the 
united  kingdom)  to  enjoy  all  privileges 
of  peers  as  fully  as  the  peers  of  Great 
Britun ;  the  hereditary  right  of  sitting 
in  the  house  of  lords,  and  the  privileges 
depending  thereon,  only  excepted. 

5.  That  the  churches  of  England  and 
Ireland,  as  established  at  the  time  of 
the  union,  should  thenceforth  he  united 
into  one  protestant  episcopal  church; 
and  that  the  doctrine,  worship,  disci- 
pline, and  government  should  be  for 
ever(!),  as  the  same  were  then  bylaw 
established  for  the  church  of  England ; 
and  that  the  continuance  and  preser- 
vation of  the  said  united  church  should 
be  deemed  an  essential  and  fundamen- 
tal part  of  the  union.  (This  article,  as 
they  who  have  at  all  attended  to  the 
progress  oflegislation  regarding  Ireland 
must  be  aware,  has  received  a  liberal 
construction ;  and  further  inroads  upon 
the  strict  letter,  perhaps  upon  the  real 
but  unwise  intent,  of  the  article,  must 
be  antidpated.  To  declare  that  any 
form  of  discipline  and  government, 
prescribed  by  man,  shall  be  immuUble, 


must  always  be  presumptuous  and  vain. 
See  antet  p.  10,  n.  16). 

6.  That  the  people  of  Great  Britain 
and  Ireland  shall  be  on  the  same  foot- 
ing in  respect  of  trade  and  navigation, 
and  in  all  treaties  made  by  his  Ma- 
jesty, his  heirs  and  successors,  with  any 
foreign  power;  and  that  all  prohibi- 
tions and  bounties  on  the  export  of  ar- 
ticles, the  growth,  produce,  or  manu- 
fiurture  of  either  country  to  the  other, 
shall  cease ;  and  all  articles,  the  growth, 
produce,  or  manufiicture  of  either  coun- 
try, when  exported  thrcugh  the  other, 
are  subjected  to  the  same  charges  as  if 
they  had  been  exported  directiy  from  the 
country  of  which  they  were  the  growth, 
produce,  or  manufacture.  (This  article 
qualified  the  freedom  of  commercial 
intercourse  between  the  two  countries, 
by  an  important  exception  as  to  com, 
meal,  malt,  flour,  or  biscuit;  but  this 
severe  restriction  no  longer  exists). 

7.  That  the  charge  arising  from  the 
payment  of  the  interest,  and  the  sink- 
ing fund  for  the  reduction  of  the  prin- 
cipal of  the  debt  incurred  in  either 
kingdom  before  the  union,  shall  con- 
tinue to  be  separately  defrayed  by 
Great  Britain  and  Ireland  respectively ; 
and  that  the  future  expenditure  of  the 
united  kingdom  shall  be  defrayed  in 
such  proportion  as  the  parliament  shall 
deem  Just  and  reasonable,  upon  any 
revision  of  such  proportions  at  periods 
not  more  distant  than  twenty  years, 
nor  less  than  seven  years,  from  each 
other.  (The  present  proportions  are 
these,  the  whole  expenditure  being  di- 
vided into  seventeen  parta ;  Great  Bri- 
tain contributes  fifteen  parta;  and  Ire- 
land two  parta). 

8.  That  all  laws  in  force  at  the  time 
of  the  union,  and  all  the  courta  of  civil 
and  ecclesiastical  Jurisdiction  within  the 
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third  year  of  King  Henry  the  Eighth,  when  he  assumed  the 
♦title  of  king,  which  is  recognised  by  act  of  parliament,  35  C  *1^^  ] 
Hen.  VIII.  c.  3.  But,  as  Scotland  and  England  are  now  one 
and  the  same  kingdom,  and  yet  differ  in  their  municipal  laws, 
so  England  and  Ireland  are,  on  the  other  hand,  distinct  king- 
doms, and  yet  in  general  agree  in  their  laws.  The  inhabitants 
of  Ireland  are,  for  the  most  part,  descended  from  the  English^ 
who  planted  it  as  a  kind  of  colony,  after  the  conquest  of  it  by 
King  Henry  the  Second;  and  the  laws  of  England  were  then 
received  and  sworn  to  by  the  Irish  nation,  assembled  at  the 
council  of  Lismore  (t).  And  as  Ireland,  thus  conquered, 
planted,  and  governed,  still  continues  in  a  state  of  depend- 
ence, it  must  necessarily  conform  to,  and  be  obliged  by,  such 
laws  as  the  superior  state  thinks  proper  to  prescribe. 

At  the  time  of  this  conquest  the  Irish  were  governed  by 
what  they  called  the  Brehon  law,  so  styled  from  the  Irish  name 
of  judges,  who  were  denominated  Brehons  (A).      But  King 

(t)  Pryn.  on  4  Inst.  249. 
{k)  4  Inst  358  ;  Edm.  Spenser's  State  of  Ireland,  p.  1^13,  edit  Hughes. 


respectiTe  kingdoms,  shall  remain  as, 
at  the  time  of  the  union,  hy  law  esta- 
blished ;  subject  to  such  alterations  as 
circumstances  may  appear  to  the  par- 
liament of  the  united  kingdom  to  re- 
quire :  provided  that  all  writs  of  error 
and  appeals  which  might  before  the 
union  have  been  decided  by  the  house 
of  lords  ot either  kingdom,  shall  thence- 
forth be  finally  decided  by  the  house 
of  lords  of  the  united  kingdom.  (In 
ancient  times,  a  writ  of  error  to  reverse 
a  judgment  of  the  Irish  court  of  King's 
Bench,  lay  to  the  K.  B.  in  England ; 
(see  post,  p.  104);  but  by  the  statute 
of  23  Geo.  III.  c.  28,  it  was  enacted, 
that  such  appeals  should  only  be 
brought  before  the  Irish  house  of  lords ; 
consequently,  they  now  must  come  be- 
fore the  house  of  lords  of  the  united 
kingdom). 

That  the  Irish  union  was  brought 
about  by  the  grossest  corruption,  is  too 
notorious  to  be  denied :  and  the  pre- 
sent writer  is  not  one  of  those  who 
thinks  that  good  ends  can  sanctify  the 

VOL.  I. 


employment  of  base  means.  The  odium 
of  bribery  and  acceptance  of  .bribes, 
however,  which  is  so  connected  with 
the  measure  in  question,  attaches  to 
the  last  generation :  let  that  meanness 
be  regarded  with  as  much  virtuous  in- 
dignation as  any  one  thinks  fit ;  but  it 
would  be  mere  folly  to  advocate,  at  the 
pnesent  day,  the  dissolution  of  the 
union,  upon  that  ground.  It  would, 
no  doubt,  be  very  convenient  to  the 
descendants  of  those  Irishmen  who 
sold  themselves,  at  the  beginning  of 
this  century,  if,  about  the  middle  of 
it,  they  could  have  an  opportunity  of 
playing  over  again  the  same  shabby, 
but  winning  game :  their  convenience, 
however,  must  not  settle  the  question. 
The  honest  considerations  now  are — 
was  the  act  of  union  an  act  of  injustice 
to  Ireland  ?  and  would  its  repeal  now 
be  beneficial  to  her  7  If  the  affirmative 
can  be  (not  merely  asserted,  but) 
proved,  then,  and  not  till  then,  will  a 
good  ground  be  laid  for  pressing  th^ 
repeal.     (Seeposlf  note  to  p.  414). 
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John,  in  the  twelfth  year  of  his  reign,  went  into  Ireland,  and 
carried  over  with  him  many  able  sages  of  the  law;  and  there, 
by  his  letters  patent,  in  right  of  the  dominion  of  conquest,  is 
said  to  have  ordained  and  established  that  Ireland  should  be 
governed  by  the  laws  of  England  (Z):  which  letters  patent  Sir 
Edward  Coke  (m)  apprehends  to  have  been  there  eonfinaed 
in  parliament*  But  to  this  ordinance  many  of  the  Irish  were 
averse  to  conform,  and  still  stuck  to  their  Brehon  law:  so  that 
both  Henry  the  Third  (n)  and  Edward  the  First  (o)  were 
obliged  to  renew  the  injunction;  and  at  length,  in  a  parlia- 
ment holden  at  Kilkenny,  40  Edw.  III.  under  Lionel,  duke 
of  Clarence,  the  then  lieutenant  of  Ireland,  the  Brehon  law 
was  formally  abolished,  it  being  unanimously  declared  to  be 
indeed  no  law,  but  a  lewd  custom  crept  in  of  later  times. 
[  *101  ]  And  yet,  even  in  the  reign  of  Queen  Elizabeth,  the  *wild 
natives  still  kept  and  preserved  their  Brehon  law,  which  is 
described  {p)  to  have  been  ^a  rule  of  right  unwritten,  but  de- 
livered by  tradition  from  one  to  another,  in  which  oftentimes 
there  appeared  great  shew  of  equity  in  determining  the  right 
between  party  and  party,  but  in  many  things  repugnant  quite 
both  to  God's  laws  and  man's."  The  latter  part  of  this  cha- 
racter is  alone^ftscribed  to  it  by  the  laws  before  cited  of  Edward 
the  First  and  his  grandson. 
Ireland  not  bound  But,  as  Ireland  was  a  distinct  dominion,  and  had  parliaments 
BriSS^ifaf  ^  of  its  own  (17),  it  is  to  be  observed,  that,  though  the  imme- 
^^"^     morial  customs,  or  common  law,  of  England  were  made  the 

rule  of  justice  in  Ireland  also,  yet  no  acts  of  the  English  par- 
liament, since  the  twelfth  of  King  John,  extended  into  that 
kingdom,  unless  it  were  specially  named,  or  included  under 
general  words,  such  as  **  within  any  of  the  king's  dominions." 
And  this  is  particularly  expressed,  and  the  reason  given  in  the 
year  books  (9) :  *<  a  tax  granted  by  the  parliament  of  England 
shall  not  bind  those  of  Ireland,  because  they  are  not  summoned 

(/)  Vangh.  294;    2  Pryn.  Rec  85;  adeo  guod  leges  cemteri  non  debeani; — 

7  Rep.  28.  nobis  et  eonsilio  nostra  saiis  tndetur  et- 

{m)  1  Inst  141.  pediens,  eisdem  vUndas  ameedere  Ug^s 

(n)  A.  R.  SO ;  1  Rym.  Feod.  442.  AngUeanas,    8  Pryn.  Rec.  1218. 

(o)  A.   R.  6. — Bro  eo    quod    leges  (p)  Edm.  Spenser,  ibid. 

guibus  uiuntur  Hybemki  Deo  detesia-  {q)  20  Hen.  VI.  8;  2  Ric  III.  12. 
biUs  existuni,  et  omni  jmri  dissonant. 


therein. 


(17)  By  the  act  of  union,  sUt  89  &  40  Geo.  III.  c.  67.     Seejxwi,  p.  104. 
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4o  our  parlianientf'  and  again^  iFeland  hath  a  parliament  of 
ita  own,  and  maketh  and  altereth  laws;  and  our  statutes  do 
not  bind  them  (IS))  because  they  do  not  send  knights  to  our 
parliainenty  but  their  persons  are*  the  king's  subjects,  like  as 
the  iahabitaDts  of  Calais,  Gascoigny,  and  Guienne,' while  they 
continued  under  the  king's  subjectaoii."  The  general  run  of 
laws,  enacted  by  the  superior  state,  are  supposed  to  be  calcur 
lated  for  its  own  internal  government,  and  do  not  extend  to  its 
distant  dependent  eountries,f which,  bearing  no  part  in  the  legis« 
lature,  are^  not  therefore  in  its  ordinary  and  daily  contempla- 
-tion.  But,  when  the  sovereign  legislative  power  sees  it  nec0&- 
aary  to  extend  its  care  to  any  of  its  subordinate  dominions,  Md 
mentioBs  them  expressly  by  name,  or  includes  them  under 
general  words,  there  can  be  no  doubt  but  then  they  are  bound 
by  its  laws  {r}* 

*The  oi^inal  method  of  passing  statutes  in  Ireland  was  [  *102  ] 
lie^y  the  8am0  as  in  England,  the  chief  governor  holding 
IMurliaments  at  his  pleasure,  which  enacted  such  laws  as  they 
thought  proper  (s).  But  an  ill  ude  being  made  of  this  Hberty,  Poyning.'  irwk. 
particulittiy  by  Lord  C^ormanstown,  deputy-lieutenant  m  the 
reign  of  Edward  IV.  (^),  a  set  of  statutes  were  there  enacted 
in  the  10  Hen*  VII.  (sir  Edward  Poynings  being  then  lord  de- 
puty,, whence  they  are  ei^lled  Poynings'  laws)  one  of  which  {u)^ 
in  order  to  restrain  the  power  as  well  of  the  deputy  as  the  Irish 
parfiament,  provides^  1.  That,  before  any  parliament  be  sum- 
laoned  or  holden^  the  chief  governor  and  council  of  Ireland 
shall  certify  to  the  king,  under  the  great  seal  pf  Ireland^  the 
oonnderaMons  aqd  causes  thereof,,  and  the  articles  of  the  acts 
proposed  to  be  parsed-  therein.  2.  That,  after  the  king,  in 
his  council  of  England,  shall  have  considered,  approved,  or 
altered  the  said  acts,  or  any  of  them,  and  certified  them  back 
under  the  gr^it  seal  of  England,^  and  shall  have  given  licence 
to  summon  and'  hold^  a  parliament,  then  the  same  shall  be  sum- 
moned and  b^;  and  therein  the  said  acts  so  certified,  and  no 
other,  shaU  be  proposed,  received,  or  rejected  {w).    But,  as 

(r)  Tear  bddk,  1  Heth   VTI.  3;    7         («)  Cap.  4,  expounded  by  S  ft  4  Pb. 
Rep.  22,  CaMi^s  me,  ..&  M.  c.  4. 

(f)  Irish  sut.  11  Bliz.  St  3,  c.  8.  (w)  4  Inst  353. 

(0  Ibid,  to  Hen.  VII.  c  23. 

■  -     -         -       •  -  ■ 

(IS)  Lord  Coke,  citing  Uiis  in  Cat-     thesis,  viz.  "  (which  is  to  be  under- 
«m*«  eau,  7  Co.  22,  inserts  this  ptren-      stood  unless  specially  named)." — Ch. 

k2 
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this  precluded  any  kw  from  being  proposed,  but  sucih  ad  Wefd 
pre-conceived  before  the  parliament  was  in  being,  which  occa^- 
sioned  many  inconveniences  and  made  frequent  dissolutions 
necessary,  it  was  provided  by  the  statute  of  Philip  and  Mary, 
before  cited,  tbat  any  new  propositions  might  be  'certified  to 
England  in  the  usual  forms,  even  after  the  summons  and 
during  the  session  of  parliament.  By  this  means,  however, 
there  was  nothing  left  to  the  parliament  in  Ireland,  btit  a  bar6 
negative  or  power  of  rejecting,  not  of  proposing  or  altering, 
any  law.  But  the  usage  now  is,  that  bills  are  often  framed  in 
either  house,  under  the  denomination  of  "  heads  for  a  bill  or 

« 

bills:"  and  in  that  shape  they  are  offered  to  the  consideration 
of  the  lord  lieutenant  and  privy  council,  who,  upon  such  par- 
liamentary intimation,  or  otherwise  upon  the  application  of 
£  *103  ]  private  persons,  receive  and  transmit  such  'heads,  or  reject 
them,  without  any  transmission  to  England.  And  with  regard  to 
Poynings'  law  in  particular,  it  cannot  be  repealed  or  suspended, 
unless  the  bill  for  that  purpose,  before  it  be  certified  to  Eng- 
land, be  approved  by  both  the  houses  {x)  (19). 

But  the  Irish  nation,  being  excluded  from  the  benefit  of  the 

English  statutes,  were  deprived  of  many  good  and  profitable 

laws,  made  for  the  improvement  of  the  common  law:  and  the 

measure  of  justice  in  both  kingdoms  becoming  thence  no 

Actsofptritameiit  longcT  uuiform,  it  was  therefore  enacted  by  another  of  Foyn- 

h^'p^l^    lugs'  laws  (y),  that  all  acts  of  parliament  before  made  in  Eng«- 

ixd^d!°^^       land  should  be  of  force  within  the  realm  of  Ireland  (jt).     But, 

by  the  same  rule,  that  no  laws  made  in  England,  between 
King  John's  time  and  Poynings'  law,  were  then  binding 
in  Ireland,  it  follows  that  no  acts  of  the  English  parliament 
made  since  the  10  Hen.  VII.  do  now  bind  the  people  of 
Ireland,  unless  specially  named  or  included  under  general 
words  (a).  And  on  the  other  hand  it  is  equally  clear,  that, 
where  Ireland  is  particularly  named,  or  is  included  under  ge- 
neral words,  they  are  bound  by  such  acts  of  parliament.  For 
this  follows  from  the  very  nature  and  constitution  of  a  depend*- 
ent  state:  dependence  being  very  little  else  but  an  obligation 
to  conform  to  the  will  or  law  of  that  superior  person  or  state 

(x)  Irish  Stat  11  Elis.  st.  3,  c  38.  (z)  4^  last  351. 

(y)  Cap.  22.  (a)  12  Rep.  112. 

(19)  Sec  the  History  of  the  Proceedings  of  the  Irish  Parliament,  by  Lord 
Mountmorres. — C  h. 
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Tipoli  which  the  inferior  depends*  The  original  and  true 
ground  of  this  superiority,  in  the  present  case,  is  what  we 
usually  call,  though  somewhat  improperly,  the  right  of  con* 
quest:  a  right  allowed  by  the  law  of  nations,  if  not  by  that  of 
nature;  but  which  in  reason  and  civil  policy  can  mean  nothing 
more,  than  that,  in  order  to  put  an  end  to  hostilities,  a  com- 
pact is  either  expressly  or  tacitly  made  between  the  conqueror 
and  the  conquered,  that,  if  they  will  acknowledge  the  victor 
for  their  master,  he  will  treat  them  for  the  future  as  subjects, 
and  not  as  enemies  (&)• 

.  *But  this  state  of  dependence  being  almost  forgotten,  and  [  *104  ] 
ready  to  be  disputed  by  the  Irish  nation,  it  became  necessary 
some  years  ago  to  declare  how  that  matter  really  stood:  and 
therefore  by  statute  6  Geo.  L  c.  5,  it  is  declared,  that  the  king-  a  Geo.  l  c.  & 
dom  of  Ireland  ought  to  be  subordinate  to,  and  dependent 
upoDi  the  imperial  crown  of  Great  Britain,  as  being  insepara* 
bly  united  thereto;  and  that  the  king's  majesty,  with  the  con<p 
sent  of  the  lords  and  commons  of  Great  Britain  in  parliament, 
hath  power  to  make  laws  to  bind  the  people  of  Ireland  (20). 

Thus  we  see  how  extensively  the  laws  of  Ireland  communi- 
cate with  those  of  England :  and  indeed  such  communication 
is  highly  necessary,  as  the  ultimate  resort  from  the  courts  of 
justice  in  Ireland  is,  as  in  Wales^  to  those  in  England ;  a  writ 
of  error  (in  the  nature  of  an  appeal)  lying  from  the  King's 
Bench  in  Ireland  to  the  King's  Bench  in  England  (c)  (21), 
as  the  appeal  from  the  Chancery  in  Ireland  lies  immediately 
to  the  house  of  lords  here:  it  being  expressly  declared  by  the 

(b)  Paff.  L.  of  N.  Tiii.  6,  24.  book,   intitled,  Diversity  of  Courts,  c. 

(e)  This  was  the  law  in  the  time  of     bank  k  roy* 
Hen.  VIIL  ;  as  appears  by  the  ancient . 


(20)  Prynne,  in  his  learned  *argu-  Westminster  by  a  Middlesex  jury,  and 

ment,  has  enumerated  several  statutes  be  ousted  of  his  trial  by  his  peers  in 

made  in  England  from   the  time  of  Ireland,  by  force  of  the  statute  of  85 

Xing   John,   by  which    Ireland   was  Hen.  VIII.  c  2. 

bound.    (8  St.  Tr.  MS).    That  was  an  The  prisoner  having  pleaded  to  the 

argument  to  prove  that  Lord  Connor  jurisdiction,    the  court,  after  hearing 

Maguire,  Baron  of  Inniskillin,  in  Ire-  this  argument,  overruled  the  plea;  and 

Jand,  who  had  committed  treason  in  the   decision  was   approved   of  by  a 

that  country,  by  being  the  principal  resolution  of  the  two  houses  of  parlii^- 

contriver  and  -instigator  of  the  Irish  ment;  and  Lord  Maguire  was  found 

rebellion  and  massacre  in  the  time  of  guilty,  and  was  afterwards  executed  at 

Car.  I.  and  who  had  been  brought  to  Tyburn  as  a  traitor. — Ch. 

England  against  his  will,  could  be  law-  (21)  See  the  last  paragraph  but  one 

fully  tried  for  it  in  the  King's  Bench  at  of  note  16,  p.  99. 
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same  statute,  6  Geo.  I.  c  5,  (22),  that  the  peers  of  Ireland 
have  no  jurisdiction  to  affirm  or  reverse  any  judgments  or  de*^ 
Crees  whatsoever.  The  propriety,  and  even  necessity,  in  atl 
inferior  dominions,  of  this  constitution,  **  that,  though  justice 
be  in  general  administered  by  courts  of  their  own,  yet  that  the 
appeal  in  the  last  resort  ought  to  be  to  the  courts  of  the  sup^ 
rior  state,**  is  founded  upon  these  two  reasons.  I.  Beciuise 
otherwise  the  law,  appointed  or  permitted  to  such  inferior  do* 
minion,  might  be  insensibly  changed  within  itself,  without  the 
assent  of  the  superior.  2.  Because  otherwise  judgments  might 
be  given  to  tlie  disadvantage  or  diminution  of  the  superiority ; 
or  to  make  the  dependence  to  be  only  of  ^^  person  of  thd 
king,  and  not  of  the  crown  of  England  {d). 
or  other  adjacent        With  regard  to  the  other  adjacent  islands  which  are  subject 

to  the  crown  of  Great  Britain,  some  of  them  (as  the  isle  of 
*  Wight,  of  Portland,  of  Thanet,  &c.)  are  comprised  within 
some  neighbouring  county,  and  are  therefore  to  be  looked 
upon  as  annexed  to  the  mother  island,  and  part  of  the  kingdom 
of  England.  But  there  are  others  whioh  require  a  mof^  par* 
ticular  consideration. 

And,  first,  the  isle  of  Man  is  a  distinct  territory  from  Eog^ 
land,  and  is  not  governed  by  our  laws  t  neither  doth  any  aet 
of  parliament  extend  to  it,  unless  it  be  particularly  named 
therein :  and  then  an  act  of  parliament  is  binding  there  (e). 
It  was  formerly  a  subordinate  feudatory  kingdom,  subject  to 
the  kings  of  Norway;  then  to  King  John  and  Henry  HI.  of 
England ;  afterward  to  the  kings  of  Scotland ;  cmd  then  again 
to  the  crown  of  England:  and  at  length  we  find  King  Henry 
IV.  claiming  the  island  by  right  of  conquest,  and  disposing  of 
it  to  the  Earl  of  Northumberland ;  upon  who^e  attainder  it 
was  granted  (by  the  name  of  the  lordship  of  Man)  to  Sir  John 
de  Stanley  by  letters  patent  7  Henry  IV.  (/).  In  his  lineal 
descendants  it  continued  for  eight  generations,  till  the  death 
of  Ferdinando,  Earl  of  Derby,  a.  d.  1594:  when  a  contro** 

(<r)  Vaugh.  402.  {e)  4  Inst  284;  2  And.  110. 

(/)  Selden,  dt  Hon.  1,  5. 


Iilc  of  Man— 
gDvemeil  by  It* 
own  laws;  oat 
boimd  tor  act«  of 
united  kingdom, 


(22)  When  our  American  colonies 
were  successftilly  asserting  their  inde- 
pendence, and  Ireland  assumed  an  im- 
posing attitude,  displaying  a  hundred 
thousand  Tolunteers  in  arms,  this  sta- 
tute was  repealed  by  the  act  of  22 
Geo.  HI.  c.  58.    A  few  years  previous- 


ly, this  would  hare  been  deemed  an 
act  of  grace,  and  a  boon  {  by  delay, 
it  came  to  be  considered  only  as  an 
extorted  act  of  Justice.  When  w!H 
governing  powers  learn  the  policy  of 
timely  concession  ? 
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versy  arose  concemiiig  the  inheritance  thereof  between  his 
daughters  and  Williaoi,  his  surviving  brother:  upon  which, 
and  a  doubt  that  was  started  concerning  the  validity  of  the 
original  patent  (^),  the  island  was  seized  into  the  queen's 
hands,  and  afterwards  various  grants  were  made  of  it  by  King 
James  the  First ;  all  which  being  expired  or  surrendered,  it 
was  granted  afresh  in  7  Jac.  I.  to  William,  Earl  of  Derby,  and 
die  heirs  male  of  his  body,  with  remainder  to  his  heirs  general ; 
which  grant  was  the  next  year  confirmed  by  act  of  parliament, 
with  a  restraint  of  the  power  of  alienation  by  the  said  earl  and 
his  issue  male.  On  the  death  of  James,  Earl  of  Derby,  a.  0. 
17d&,  the  male  line  of  Earl  William  fisdling,  the  Duke  of 
AthoU  succeeded  to  the  island  as  heir  general  by  a  female 
branch.  In  the  mean  time,  though  the  title  of  king  had  long 
been  disused,  the  Earls  of  Derby,  as  Lords  of  Man,  had  main- 
tained a  sort  of  royal  authority  therein ;  by  assenting  or  *dis-  [  *106  ] 
tenting  to  laws,  and  exercising  aq  appellate  jurisdiction*  Yet, 
though  no  English  writ,  or  process  from  the  courts  of  West*- 
minster,  was  of  any  authority  in  Man,  an  appeal  lay  from  a 
decree  of  the  lord  of  the  island  to  the  King  of  Great  Britain 
in  council  (A).  But  the  distinct  jurisdiction  of  this  little  subor- 
dinate royalty  being  found  inconvenient  for  the  purposes  of 
public  justice,  and  for  the  revenue,  (it  affording  a  commodious 
asylum  for  debtors,  outlaws,  and  smugglers),  authority  was 
given  to  the  treasury  by  statute  12  Geo.  I.  c  28,  to  purchase 
the  interest  of  the  then  proprietors  for  the  use  of  the  crown ; 
which  purchase  was  at  length  completed  in  the  year  1765,  and 
confirmed  by  statutes  5  Geo.  III.  c.  26  and  89  (23),  whereby 
the  whole  island  and  all  its  dependencies  so  granted  as  afore- 
said, (except  the  landed  property  of  the  Atholl  family,  their 
manorial  rights  and  emoluments,  and  the  patronage  of  the 
bishoprick  (t)  and  other  ecclesiastical  benefices),  are  unalien- 
ably  vested  in  the  crown,  and  subjected  to  the  regulations  of 
the  British  excise  and  customs  (24). 

(g)  Camden,  Elis.  A.  D.  1594.  the  province  of  Canterbury,  but  an- 

(h)  IP.  Wnu.  S29.  nexed  to  that  of  York  by  statute  3S 

(•')  The  bishoprick  of  Man,  or  Sodor,  Hen.  VIII.  c.  31. 
or  Sodor  and  Man,  was  formerly  within 

(23)  C.  26  is  called  the  vesting  act,  payments  he  had  previously  received 
and  c.  39,  the  regulating  act. — Ch.  were,  in  the  opinions  of  most  people,  fpl- 

(24)  By  the  statute  of  45  Geo.  III.  c.  ly  adequate  to  the  consideration.  And 
123,  the  Duke  of  Atholl  was  allowed  by  the  statute  of  6  Geo.  IV.  c.  34,  his 
an  additional  compensation,  though  the  grace  obtained  a  further  sum  ibr  hia 


10(f 


Jersey*  Guernsey, 
Sark,  Aklerncy, 
and  their  ap|>co- 
dages. 


PlanUtions,  or 
culoDiea. 


[  *J07  ] 
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The  islands  of  Jersey,  Guernsey,  Sark,  Alderney,  and  their 
appendages,  were  parcel  of  the  duchy  of  Normandy,  and  were 
united  to  the  crown  of  England  by  the  first  princes  of  the  Nor- 
man line,  l^hey  are  governed  by  their  own  laws,  which  are  for 
the  most  part  the  ducal  customs  of  Normandy,  being  collected 
in  an  ancient  book  of  very  great  authority,  intitled  JLe  Grand 
Coustumier{25),  The  king's  writ,  or  process  from  the  courts 
oi  Westminster,  is  there  of  no  force  (26) :  but  his  commission 
is.  They  are  not  bound  by  common  acts  of  oar  parliaments^ 
unless  particularly  named  (A).  All  causes  are  originally  deter- 
mined by  their  own  officers,  the  bailiffs  and  jurats  of  the 
islands ;  but  an  appeal  lies  from  them  to  the  king  and  council^ 
in  the  last  resort. 

Besides  these  adjacent  islands,  our  more  distant  plantations 
in  America,  and  elsewhere,  are  also  in  some  respect  subject  to 
the  Eiiglish  laws.  Plantations  or  colonies,  in  distant  *coun* 
tries,  are  either  such  where  the  lands  are  claimed  by  right  of 
occupancy  only,  by  finding  them  desert  and  uncultivated,  and 
peopling  them  from  the  mother*country  ;  or  where,  when  al- 

(k)  4  Inst  286. 


reserved  rights.  A  late  writer  has 
incorrectly  said,  the  additional  "  com- 
pensation was  managed  by  a  Whig 
ministry;"  but  the  statute  of  45  Geo. 
III.  c.  123,  received  the  royal  assent 
on  the  12th  of  July,  1805.  Mr.  Pitt 
was  then  prime  minister  ;  Lord  El- 
don,  chancellor;  Lords  Liverpool  and 
Bathurst,  secretaries  of  state ;  Mr.  Per- 
ceval, attorney-general:  all,  at  that 
time,  understood  to  be  high  Tories. 
The  Whig  administration,  to  which  the 
writer  in  question  alludes,  did  not 
commence  its  brief  career  till  Pebniary, 
1806,  seven  months  after  the  repro* 
bated  act  passed.  The  further  arrange- 
ment as  to  the  Duke  of  Atholl's  com- 
pensation, which  was  made  in  1825, 
by  the  sutute  of  6  Geo.  IV.  c  34,  is 
an  arrangement  for  which  the  Whig 
party  is  no  more  entiUed  to  exclusive 
credit,  than  it  is  justly  liable,  as  a 
collective  body,  to  any  opprobrium 
which  may  attach  to  the  arrangement 
of  1805.  The  present  writer  is  bound 
to  no  party,  but  thinks  it  unjust  that 
one  should  be  saddled  vlth  the  fkuUe 


of  its  oppooent 

(25)  According  to  Sir  Mat^ew  Hale, 
an  excellent  authority,  Terrier,  a  French 
author,  is  "  the  best  expositor  "  of  the 
Norman  customs :  that  edition,  there* 
fore,  of  Le  Grand  Coustumier,  which  U 
illustrated  by  his  commentaries,  is  to 
be  preferred :  (see  1  Hale's  Hist  of  C. 
L.  pp.  214,  216) :  though  his,  and  other 
late  collections  of  the  laws  of  Norman- 
dy, are  not  of  authority  in  the  island* 
of  Jersey  and  Guernsey,  for  the  deci- 
sion of  controversies  there ;  where  the 
old  Coustumier  alone  is  received.  (2 
Hale,  40). 

(26)  With  this  dUtinction  and  limi- 
tation, viz.  where  the  suit  is  imme- 
diately  for  the  king,  though  for  mat- 
ters arising  within  those  islands,  the 
king  may  maintain  his  suit  in  hia 
court  of  King's  Bench.  And  with  re- 
spect to  brema  mandaioria,  writs  of 
habeat  eorpuMf  for  instance,  returns 
must  be  made  to  such  writs,  if  directed 
to  these  islands.  (2  Hale's  Hist  C.  L. 
42,  43). 
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riBady  cultivated,  they  have  been  either  gained  by  conquest^ 
or  ceded  to  us  by  treaties.  And  both  these  rights  are  founded 
upon  the  law  of  nature,  or  at  least  upon  that  of  nations*  But 
there  is  a  difference  between  these  two  species  of  colonies^ 
with  respect  to  the  laws  by  which  they  are  bound;  For  it  hath 
been  held  (Q,  that  if  an  uninhabited  country  be  discovered 
and  planted  by  English  subjects,  all  the  English  laws  then  in 
being,  which  are  the  birthright  of  ieveiy  subject  (m),  are 
immedintely  there  in  force.  But  this  must  be  understood 
with  very  many  and  very  great  restrictions.  Such  colonists 
carry  with  them  only  so  much  of  the  English  law  as  is  appli- 
cable to  their  own  situation  and  the  condition  of  an  in&nt 
colony  ;  such,  for  instance,  as  the  general  rules  of  inheritance^ 
and  of  protection  from  personal  injuries.  The  artificial  re^ 
finements  and  distinctions  incident  to  the  property  of  a  great 
and  commercial  people,  the  laws  of  police  and  revenue,  (such 
especially  as  are  enforced  by  penalties),  the  mode  of  main-- 
tenance  for  the  established  clei^,  the  jurisdiction  of  spiritual 
courts,  and  a  multitude  of  other  provisions,  are  neither  ne- 
cessary nor  convenient  for  them,  and  therefore  are  not  in 
force.  What  shall  be  admitted  and  what  rejected,  at  what 
times,  and  under  what  restrictions,  must,  in  case  of  dispute, 
be  decided  in  the  first  instance  by  their  own  provincial  judi- 
cature, subject  to  the  revision  and  control  of  the  king  in 
council:  the  whole  of  their  constitution  being  also  liable 
to  be  new-modelled  and  reformed  by- the  general  superin«« 
tending  power  of  the  legislature  in  the  mother-country.  But 
in  conquered  or  ceded  countries,  that  have  already  laws  of 
their  own,  the  king  may  indeed  alter  and  change  those 
laws  (*27)  ;  but,  till  he  does  actually  change  them,  the 
aucient  laws  of  the  country  remain,  unless  such  as  are  against 
the  law  of  God  (28),  as  in  the  case  of  an  infidel  country  (n). 
Our  American'  plantations  are  principally  of  this  latter  sort, 
being  obtained  in  the  last  century  either  by  right  of  con- 
quest and  driving  out  the  natives,  (with  what  natural  justice 
I  shall  not.  at  present  inquire),  or  by  treaties.     And  therefore 

(/)  Salk.  411,  666.  (»)  7  Rep.  17,  Calvin's  case;   Show. 

(«)  2  P.  Wms.  75.  Pari.  C.  81. 


(27)  Set  an  elaborate  and  learned     prerogative  alone  over  a  ceded  con- 
ailment  by  Lord  Mansfield,  to  prove     quered  country.  Cowp.  204. — Ch. 
the  lung's  legislative  authority  by  his         (28)  See  ON/f,  p.  64,  n.  22. 
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Interior  polity  of 
British  colnhict. 
Provincial  esta- 
blishments. 


2.  Proprietary 
goTemroents. 


the  eommoQ  law  of  England,  as  such,  has  no  aHowance  or 
authority  there;  they  being  no  part  of  the  mother-cottntry, 
but  distinct)  though  dependent,  dominions.  They  are  sub- 
J0Ct»  however,  to  the  control  of  the  parliament ;  though  (like 
Ireland,  Man,  and  the  rest)  not  bound  by  any  acts  of  par* 
liament,  unless  particularly  named* 

With  respect  to  their  interior  poUty,  our  colonies  are  pro- 
perly of  three  sort^.  1.  Provincial  establishments,  the  con- 
stitutions of  which  depend  on  the  respective  commissions 
issued  by  the  crown  to  the  governors,  and  the  instruetiona 
which  usually  accompany  those  commissions ;  under  the 
authority  of  which,  provincial  assemblies  are  constituted, 
with  the  power  of  making  local  ordinances,  not  repugnant 
to  the  laws  of  England.  2.  Proprietary  governments  (29), 
granted  out  by  the  crown  to  individuals,  in  the  nature  of 
feudatory  principalities,  with  all  the  inferior  regalities,  and 
subordinate  powers  of  legislation,  which  formerly  l>elonged 
to  the  owners  of  counties-palatine :  yet  still  with  these  ex- 
press conditions,  that  the  ends  for  which  the  grant  was  made 
be  substantially  pursued,  and  that  nothing  be  attempted  which 
may  derogate  from  the  sovereignty  of  the  mother-country. 
3.  Charter  govern-  9«  Charter  govemmeuts,  in  the  nature  of  civil  corporations, 
ments.  ^^j^  ^y^^  powor  of  making  bye^laws  for  their  own  interior 

regulation,  not  contrary  to  the  laws  of  England;  and  with  such 
rights  and  authorities  as  are  specially  given  them  in  their 
several  charters  of  incorporation.  The  form  of  government 
in  most  of  them  is  borrowed  firom  that  of  England.  They 
have  a  governor  named  by  the  king,  (or,  in  some  proprietary 
colonies,  by  the  proprietor),  who  is  his  representative  or 
deputy.  They  have  courts  of  justice  of  their  own,  from  whose 
decisions  an  appeal  lies  to  the  king  in  council  here  in  Eng- 
land. Their  general  assemblies,  which  are  their  house  of 
commons,  together  with  their  council  of  state,  being  their 
upper  house^  with  the  concurrence  of  the  king,  or  his  repre- 
sentative the  governor,  make  laws  suited  to  their  own  emer- 
gencies. But  it  is  particularly  declared  by  statute  7  &  8  W. 
[  *109  ]     III-   ^  ^9  ^^^  *^^^  '^^^   bye- laws,  usages,  and  customs, 


(29)  No  such  proprietary  govern- 
ments, it  is  believed,  now  legally  exist ; 
though  a  claim  to  "  inferior  regalities  " 
over   Nova  Scotia  has  recently  been 


asserted  in  print,  on  behalf  of  a  gentle- 
man who  is  contended  to  be  the  heir 
at  law  of  that  Earl  of  Stirling  to  whon 
such  a  grant  was  made. 
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Which  shall  be  in  practice  in  any  of  the  pkotafionb,  r^pugbant 
to  any  law,  made  or  to  be  made  in  this  kingdom  rektm  to 
^e  said  plantations,  shall  be  utterly  void  and  of  none  elfect.' 
And,  because  several  of  the  colonies  had  clainied  a  sole  and 
exclusiTe  right  of  imposing  taxes  upon  themseWes,  the  statute 
6  Geo.  IIL  c.  12,  expressly  deelues,  that  aH  his  majesty's 
colonies  and  plantations  in  America  have  been,  aie,  and  of 
right  ought  to  be,  subordinate  to  and  dependent  upon  the 
knperial  crown  and  parliament  of  Great  Britain;  who  have 
full  power  and  authority  to  make  laws  and  statutes  of  suffi- 
cient  validity  to  bind  the  colonies  and  people  of  America^ 
subjects  of  the  crown  of  €rreat  Britain,  in  all  oases  what- 
soever. And  this  authority  has  been  since  very  forcibly 
exemplified,  and  carried  into  act,  by  the  statute  7  Creo.  IIL 
e.  59,  for  suspending  the  legislation  of  New- York ;  and  by 
several  subsequent  statutes  (§0). 

These  are  the  several  parts  of  the  dominions  of  the  crown 
of  Great  Britain,  in  which  the  municipal  laws  of  England  are 
not  of  force  or  authority,  merely  as  the  municipal  laws  of 
England.  Most  of  them  have  probably  copied  the  spirit 
of  their  own  law  from  this  origincd;  but  then  it  receives 
its  obligation,  and  authoritative  force,  from  being  the  law  of 
the  country. 

As  to  any  foreign  dominions  which  may  belong  to  the  Tbeu . 
person  of  the  king  by  hereditary  descent,  by  purchase,  or 
other  acquisition,  as  the  territory  of  Hanover,  and  his  iKia-» 
jesty's  other  property  in  Germany ;  as  these  do  not  in  any** 
wise  appertain  to  the  crown  of  these  kingdoms,  they  are 
entirely  unconnected  with  the  laws  of  England,  and  do  not 
communicate  with  this  nation  in  any  respect  whatsoever. 
Hie  English  legislature  had  wisely  remarked  the  incon* 
veniences  that  had  formeriy  resulted  from  dominions  on  the 


(80)  By  22  Geo.  III.  c  46,  his  nuu 
Jeity  WM  empowered  to  oonclvde  e 
trace  or  peace  with  the  coloniet  or 
plantations  in  America ;  and,  by  his 
letters  patent,  to  suspend  or  repeal  any 
acts  of  parliament  which  related  to 
those  colonies.  And  by  the  first  arti- 
cle of  the  definitive  treaty  of  peace 
and  friendship  between  his  Britannic 
majesty  and  the  United  States  of  Amc> 


rica,  signed  at  Paris  the  Srd  day  of 
September,  1788,  his  Britannic  ma- 
jesty acknowledges  the  United  States 
of  America  to  be  free,  sovereign,  and 
independent  states.  (Ann.  Reglst  1788, 

State  Papers) And  28  Geo.  III.  'c 

89,  gi^es  his  m^esty  certain  powcM 
for  the  better  carrying  on  trade  and 
commerce  between  England  and  the 
United  States.-~CB. 
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(Continent  of  Europe;  from  the  Norman  territory  WhiefF 
William  the  Conqueror  brought  with  him,  and  held  in  con-* 
[  *I10  ]  janction  with  the  ^English  throne;  and  from  Anjou^  and  it9^ 
appendages,  which  fell  to  Henry  the  Second  by  h^r^ditary 
descent.  They  had  seen  the  nation  engaged  for  near  four 
hundred  years  together  in.  ruinous  wars  for  defence  of  these 
foreign  dominions;  till,  happily  for  this  country,  they  were 
lost  under  the  reign  of  Henry  the  Sixth.  They  obsenred^ 
that,  from  that  time^  the  maritime  interests  of  England  were 
better  understood  and  more  closely  pursued ;  that,  in  conse-^ 
quence  of  this  attention,  the  nation,  as  soon  as  she  had  rested 
from  her  civil  wars,  began  at  this  period  to  flourish  all  at 
once ;  and  became  much  more  considerable  in  Europe,  than 
when  her  princes  were  possessed  of  a  larger  territory,  and 
her  councils  distracted  by  foreign  interests.  This  experience^ 
and  these  considerations,  gave  birth  to  a  conditional  clause  in 
the  act  (o)  of  settlement,  which  vested  the  crown  in  his  pre- 
sent majesty's  illustrious  house,  ^*  that  in  case  the  crown  and 
imperial  dignity  of  this  realm  shall  hereafter  come  to  any 
person  not  being  a  native  of  this  kingdom  of  England,  this 
nation  shall  not  be  obliged  to  engage  in  any  war  for  the  de- 
fence of  any  dominions  or  territories  which  do  not  belong  to 
the  crown  of  England,  without  consent  of  parliament." 
whatcomim-  We  como  HOW  to  cousidor  the  Linsfdom  of  England  in  par- 

hcndcd within  the      .      ,  ,  ,.  ,     .  i.  ,  .  i.      i  i 

ktafldomorEng-    ticular,    the   direct  and  immediate  subject  of  those   laws, 

concerning  which  we  are  to  treat  in  the  ensuing  commen- 
taries. And  this  comprehends  not  only  Wales  and  Berwick, 
of  which  enough  has  been  already  said,  but  also  part  of  the 

The  high  scM.  Sea.  The  main  or  high  seas  are  part  of  the  realm  of  Eng- 
land, for  thereon  our  courts  of  admiralty  have  jurisdiction,  as 
will  be  shewn  hereafter;  but  they  are  not  subject  to  the 
common  law  ip)»  This  main  sea  begins  at  the  low-water- 
mark. But  between  the  high-water-mark,  and  the  low-water.- 
mark,  where  the  sea  ebbs  and  flows,  the  common  law  and  the 
admiralty  have  divisum  imperitim,  an  alternate  jurisdiction ; 
one  upon  the  water,  when  it  is  fiill  sea ;  the  other  upon  the 
land,  when  it  is  an  ebb  (9). 
[  *111  ]  *The  territory  of  England  is  liable  to  two  divisions;  the 
one  ecclesiastical,  the  other  civil. 

Ecdcaiaitkiadi-         1.  The  ecclcsiastical  division  is,  primarily,  into  two  pro- 
Co)  Stat.  12  &  18  Will  III.  c.  3.      (p)  Co.  Litt  260.     (q)  Finch,  L.  7& 
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i^ntes,  diose  of  Canterbury  and  York.  A  province  is  the  TUonoroieter. 
tnrcuit  of  an  archbishop's  jurisdiction.  Each  province  con*  ^^ 
tains  divers  dioceses,  or  sees  of  sufiragan  bishops;  whereof 
Canterbury  includes  twentyH>ne,  and  York  three:  besides  the 
bishoprick  of  the  isle  of  Man,  which  was  annexed  to  the  pro*- 
▼ince  of  York  by  King  Henry  VIIL  Every  diocese  is  divided 
4nto  archdeaconries,  whereof  there  are  sixty  in  all;  each  arch- 
deaconry into  rural  deaneries  (31),  which  are  the  circuit  of 
the  archdeacon's  and  rural  dean's  jurisdiction,  of  whom  here** 
after;  and  every  deanery  is  divided  into  parishes  (r). 

A  parish  is  that  circuit  of  ground  which  is  committed  to  the 
charge  of  one  parson,  or  vicar,  or  other  minister  having  cure 
of  souls  therein.  These  districts  are  computed  to  be  near  ten 
thousand  in  number  («)•  How  antient  the  division  of  parishes 
is,  may  at  present  be  difficult  to  ascertain:  for  it  seems  to  be 
agreed  on  all  hands,  that,  in  the  early  ages  of  Christianity  in 
this  island,  parishes  were  unknown,  or  at  least  signified  the 
same  that  a  diocese  does  now  (82).  There  was  then  no  ap» 
propriation  of  ecclesiastical  dues  to  any  particular  church;  but 
every  man  was  at  liberty  to  contribute  his  tithes  to  whatever 
priest  or  church  he  pleased  (33),  provided  only  that  he  did  it 
to  some;  or,  if  he  made  no  special  appointment  or  appropria^ 
tion  thereof,  they  were  paid  into  the  hands  of  the  bishop,  whose 
duty  it  was  to  distribute  them  among  the  clei^,  and  for  other 
pious  purposes,  according  to  his  own  discretion  {t), 

Mr.  Camden  (v)  says,  England  was  divided  into  parishes 
by  Archbishop  Honorius  about  the  year  630.  Sir  Henry 
Hobart  {to)  lays  it  down,  that  parishes  were  first  erected  by 
the  council  of  Lateran,  which  was  held  a.  d.  1179.  Each 
widely  diiTering  *from  the  other,  and  both  of  them  perhaps  [  *112  ] 
from  the  truth;  which  will  probably  be  found  in  the  medium 
between  the  two  extremes.  For  Mr.  Selden  has  clearly 
shewn  (x)^  that  the  clergy  lived  in  common  without  any  divi- 
sion of  parishes,  long  after  the  time  mentioned  by  Camden. 

(r)  Co.  Litt  94.  («)  In  hU  Britannia. 

(«)  OibM>n*t  BHuin.  (w)  Hob.  296. 

(0  S€ld.  of  Tith.  9.  4 ;  2  Inat  646  ;         (x)  Of  Tithes,  c.  9. 
Hob.  296. 


(SI)  Sec  pa»t,  p.  384.  (SS)  See  Vol.  2,  pp.  26  and  28,  with 

(82)  Sec  Bum,  Be  L.  69.— Or.  the  notes  thereto. 
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And  it  sppeafs  from  the  Saxon  bn^  thatt  pariolietr  were  » 
heing  long  befoire  (be  dote  of  tbat  coUboU  of  Lateran,  to  which 
ihey  ace  ascribed  by  Hobart. 

We  find  the  distinction  of  parishea^,  nay,  even  of  mother^ 
churches^  so  early  as  in  the  laws  of  King  Edgar»  about  the 
year  970*  Before  that  time  the  consecration  of  tithes  was  in 
general  aarbiirary;  that  is^  every  man  paid  his  own  (as  was  be^ 
fore  observed)  to  what  ohurch  or  parish'  he  pleased.  But  this 
being,  liable  to  be  attended  with  either  fraud,  or  at  least 
caprice,  in  the  persons  paying;  and  with  either  jealousies  or 
mean  compliances  in  such  a»were  competitors  id  receiving 
them;  it  was  new  ordered  by  the  law  of  King  Edgar  (y),  that 
•^deuiur  anmes  decimm  prwwrkB  ecdaiA  ad  qman  parodiia 
^pettmst!*  Howerery  if  any  Aane^  or  great  lord,  had  a  diurch 
within  his  own  demesnes,  distinct  fn>m  the  nother-cburch) 
IB  the  nature  of  a  private  chapel;;  then,  provided  such  church 
had  a  Cosmetery  or  consecmted  place  of  burial  belonging  to  it, 
he  might  allot  one  third  of  his  tithes  for  tiie  maintenanee  of 
the  officiating  minister:  but,  if  it  had  no  e€im8tery,>  the  thaae 
must  himself  have*  maintained  hi»  efaapiain  by  sooDe  other 
means;  for  in  such  case  off  his  tithes  were  ordained  to  be  paid 
t0  the/irtiifli  im  eeaktim  or  naother^churoh  (jt). 

This  pfov<es  that  tbs  kingdom  was  then  genemliy  divided 
into  parishes;  which  division  ha|)pened  probably  not  all  at 
once,  but  by  degi'ees*  For  it  seems  pretty  clear  and  certain, 
diat  the  boundaries  of  parishes  were  originally  ascertained  by 
those  of  a  man6r  or  manori^:  since  it  very  seldom  happens  that 
a  maikor  extends  itself  over  more  parishes  than  one,  though 
[  *lld  ]  there  are  oflten'  many  manon  in  one  parish (34).  *^The  lords, 
as  Christianity  spread  itself,  began  to  build  churches  upon 
their  own  demesnes  or  wastes^  to  accommodate  their  tenantb 
in  one  or  two  adjoining  lordships;  and,  in  order  to  have  divine 
service  regulrtrly^peiiMVied  therein^  obliged  all  their  tenants  to 
appropriate  their  tithes  to- the  maintenance  of  the  one  officiating 
minister,  instead  of  leaving  them  at  liberty  to  distribute  them 
among  the  clergy  of  the  dtocese  in  general;  and  this  tract  of 

(y)  C.  1.  King  Canute,   c.  11,  about  the   year 

(c)  Ibid.  c.  2.    See  also  the  lawa  of     1080. 

(8i)  But,  at  yrmmktl  the  boundaries     ference  whatever  of  the  boundaries  of 
of  the  one  aSbrd  no  eridenatf  or  in-      the  oCber. — Ca. 
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land,  the  tithes  whereof  were  so  impropriated,  formed  a  dis- 
tinct parish*  Which  will  wdl  enough  accoimi  for  the  freqiieBt 
iotermixture  of  parishes  one  with  another.  For,  if  a  lord  had 
a  parcel  of  land  detadml  from  the  main  of  his  estate,  but  not 
snffieient  to  form  a  parish  of  itself  it  was  natural  for  him  to 
endow  his  newly  erected  church  with  the  tithes  of  those  dt»- 
jointed  lands  (35),  especially  if  no  church  was  then  built  in  any 
lordship  adjoining  to  those  outlying  parcds. 

Thus  parishes  were  gradually  formed,  and  parish  churches 
endowed  with  the  tithes  that  arose  within  the  circint  assigned. 
But  some  lands,  either  because  they  were  in  the  hands  of  irre- 
ligious and  careless  owners,  or  were  situate  in  forest  and  de- 
sert places^  car  for  other  now  unseardiable  reasons^  were  never 
united  to  any  parish,  and  therefore  continue  to  this  day  extra!- 
parodiial;^  and  their  tithes  are  now  by  immemorial  custom 
payable  to  the  king  instead  of  the  bishop,  in  trust  and  confir 
denee  that  he  will  distribute  them  for  the  general  good  of  the 
church  (a) :  yet  extra-parochial  wastes  and  marsh  lands,  when 
improved  and  drained^  are  by  the  statute  17  Geo.  II.  c*  37, 
to  be  assessed  to  all  parochial  rates  in  the  parish  next  adjoin- 
ing. And  thus  much  for  the  ecclesiastiealdiviuen  of  this  king- 
dom. 

2.  The  civil  division  of  the  territory  of  England  Is  into  9.  ciTUdwbioo 
counties,  of  those  counties  into  hundreds,  of  those  hundreds  xngUnd. 
into   tithings  or  towns.     Which  division,  as  it  now  stands, 
seems  to  owe  its  original  to  King  Alfred,  who,  to  prevent  *the     [  *1 14  ] 
rapines  and  disorders  which  formerly  prevailed  in  the  realm, 
instituted  tithings,  so  called  from  the  Saxon,  because  ten  free^ 
holders,  with  their  families,  composed  one  (36).     These  all 
dwek  together,  and  were  sureties  or  free  pledges  to  the  king, 
for  the  good  behaviour  of  each  other;  andj  if  ^y  offence  was 

(a)  2  Inat  647 ;  2  Rep.  4i;  Gro.  Elii.  612. 


(S6)  See  VoL  2,  p.  2S. 

(S6)  See  VoL  4,  pp.  29%  278.  Our 
andior,  like  maay  other  writers,  refers 
most  of  onM  leading  institutions  to  Al- 
fred. But  Pftlgntre,  In  the  fintVol. 
OB  die  Rise  and  Progress  of  the  Eng- 
lish Comnonweolth,  p^  46,  says,  "  the 
anthentic  code  of  the  legislature  does 
not  support  these  assertions.  The  laws 
of  Alfred  abound  in  valuable  regula- 


tions of  criminal  jurisprudence,  but 
they  are  entirely  silent  with  respect 
to  those  institutions  which,  according 
to  late  historians,  are  to  be  ascribed  to 
his  sound  policy  and  wisdom."  How- 
erer,  the  worth  of  any  civil  institution 
is  neither  increased  nor  diminished  by 
the  mere  circumstance  that  its  origin 
is  involved  in  obscurity. 
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committed  in  their  district^  they' were  bound  to  have  the 
offender  forthcoming  (b).  Alftd  therefore  antiently  no  man 
was  suffered  to  abide  in  England  above  forty  days,  unless  he 
were  enrolled  in  some  tithing  or  decennary  (c)«  One  of  the 
principal  inhabitants  of  the  tithing  is  annually  appointed  to 
preside  over  the  rest,  being  called  the  tithing-man,  the  head«> 
borough,  (words  which  speak  their  own  etymology),  and  in 
some  countries  the  borsholder,  or  borough's-ealder,  being  sup- 
posed the  discreetest  man  in  the  borough,  town,  or  tithing  (^f). 
Tithings,  towns,  or  vills  (37),  are  of  the  same  signification 
in  law;  and  are  said  to  have  had,  each  of  them,  originally  a 
church  and  celebration  of  divine  service,  sacraments,  and  bu- 
rials («):  though  that  seems  to  be  rather  an  ecclesiastical,  than 
ft  civil,  distinction.  The  word  town  or  viU  is  indeed,  by  the 
alteration  of  times  and  language,  now  become  a  genericai 
term,  comprehending  under  it  the  several  species  of  cities, 
boroughs,  and  common  towns.  A  city  is  a  town  incorporated, 
which  is  or  hath  been  the  see  of  a  bishop;  and  though  the 
bishoprick  be  dissolved,  as  at  Westminster  (38),  yet  still  it  re- 

(b)  Flet  1.  47.     Thit  the  Uirs  of  sub  decetuutU  JIdejustione  debebant  esu 

King  Edward  the  Confetsor,  e.  20,  very  utdverti,  ^c,** 
Jaitly  intitle  "  tuwuma  et  maxima  teeu*         (e)  Mirr.  c  1,  §  8. 
ii^ff't  P^  quam  omm«  fte/n  JlrmtMrimo         (if)  Finch,  L.  S. 
nutinentur; — qtue  hoe  modo  Jlebat,  quod         (e)  1  Instill. 


(37)  The  IS  &  14  Car.  11.  c.  12, 
provides  that  when  a  parish  is  so 
large  that  it  cannot  have  the  benefit 
of  the  overseers  and  provision  for  the 
poor,  appointed  by  the  43  Eliz.  c  2, 
two  overseers  may  be  appointed  for 
•every  township  or  village  in  such  parish. 
In  this  statute  the  words  toumtkip  and 
vUiago  have  always  been  thought  syno- 
nymous. But  it  has  been  held,  that 
wherever  there  is  a  constable  there  is 
a  township.  (1  T.  R.  376).  Parishes 
in  some  counties,  as  in  part  of  Bed- 
fordshire, are  divided  into  tithings.  (2 
Luders,  611). — Ch. 

(38)  Westminster  was  one  of  the 
new  bishopricks  created  by  Henry 
VIII.  out  of  the  revenues  of  the  dis- 
solved monasteries.  (2  Burn,  E.  L. 
78).  Thomas  Thirlby  was  the  only 
bishop  that  ever  iiUed  that  sec :  (Godw. 


Com.  de  Prsef.  570) :  he  surrendered 
the  bishoprick  to  Ed.  VI.  30th  March, 
1550,  and  on  the  same  day  it  was  dis- 
solved and  added  again  to  the  bishop- 
riclc  of  London.  (Rym.  Feed.  15  torn, 
p.  222).  Queen  Mary  afterwards  filled 
the  church  with  Benedictine  monks, 
and  Elis.  by  authority  of  parliament 
turned  it  into  a  collegiate  church  sub- 
ject to  a  dean ;  but  it  retained  the 
name  of  city,  not  perhaps  because  it 
had  been  a  bishop's  see,  but  because, 
in  the  letters  patent  erecting  it  into  a 
bishoprick.  King  Henry  declared,  tw/n- 
mut  itague  et  per  praseniee  ordimamuM 
quod  eccleeia  eaihedralis  et  eedet  epte- 
eopalie,  ac  quod  toia  vilia  nottra  fVett- 
monaMterii  sit  eioitas,  ipsamque  civHaiem 
Westmonasterii  voeari  et  nominari  uoiu- 
mus  et  deeemimui.  There  was  a  simi- 
lar clause  in  fiivour  of  the  other  fiye 
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maioeth  a  city  {f).  A  borough  is  now  understood  to  be  a 
town,  either  corporate  or  not,  that  sehdeth  burgesses  to  par- 
liament {g)  (39).     Other  towns  there  are,  to  the  number.  Sir 

(/)  Co.  LitL  109.  {g)  Litt  |  164. 


new'Created  dtics,  vii.  Chester,  Peter- 
borough, Oxford,  Olottcetter,  and  Bris- 
tol.   The  charter  for  Chester  is  in  Gibs. 
Cod.   1449,    and  that  for   Oxford  in 
Rym.  Feed.  14  torn.  754.     Lord  Coke 
seems    anxious    to   rank    Cambridge 
among  the  cities,  because  he  finds  it 
called   eiviiat  in   an    antient    record, 
which  he  **  thought  it  good  to  mention 
in  remembrance  of  his  love  and  duty 
olsue   matri    aeadtmim    Cmttahrigue.** 
(Co.  Litt.  109).     The  present  learned 
Vinerian  professor  of  Oxford  has  pro- 
duced a  decisive  authority  that  cities 
and  bishops'  sees  had  not  originally 
any    necessary  connexion  with   each 
other.     It  is  that  of  Ingulphus,  who 
relates  that,  at  the  great  council  as- 
sembled in  1072,  to  settle  the  claim  of 
precedence  between  two  archbishops, 
it  was  decreed  that  bishops'  sees  should 
be  transferred   from  towns   to  cities. 
(IWoodd.  302).   In  Will  Malm.  Scrip. 
Ang.  p.  214,  it  is  eonetttum  ett  epit' 
copis  d€  vUUm  trwuire  in  ehitaiet. 

The  accidental  coincidence  of  the 
same   number    of   bishops  and   cities 
would  naturally  produce  the  supposi- 
tion that  they  were  connected  together 
as  a  necessary  cause  and  effect     It  is 
certainly  (as  Mr.  Wooddeson  obserres) 
a  strong  confirmation  of  this  authority, 
that  the  same  distinction  is  not  paid  to 
bishops'  sees  in  Ireland.     Mr.  Har- 
grave,   in  his  notes  to  Co.  Litt.  110, 
proves,   that,  although  Westminster  is 
a  city,  and  has  sent  citizens  to  parlia- 
ment since  the  time  of  Ed.yi.  it  never 
was  incorporated ;  and  this  is  a  striking 
instance  in  contradiction  of  the  learned 
opinions  there  referred  to,  viz.  that  the 
king  could  not  grant  within  time  of 
memory   to   any  place    the    right    of 
sending  members  to  parliament  with- 
out first  creating  that  place  a  corpora- 
tion.— Ch. 

(39)  The  present  generation  haswit- 

VOL.  I. 


nessed  a  revolution  in  this  important 
branch  of  our  constitution.     All  ab* 
stract   principle  is  in  favour   of  the 
change  which  .has  been   made;    and 
sound  abstract  principles  cannot    but 
be  beneficial  in  their  practical  opera- 
tion, if  they  are  carried  into  effect 
honestly  and  completely.     The   best 
principles,  no  doubt,  may  be  perverted ; 
but  any  evil  which  may  arise,  in  such 
cases,  must  be  attributed,  not  to  the 
principles  themselves,  but  to  their  per- 
version.    By  substituting  real,  in  the 
room  of  nominal,  representaiion,  the 
preponderance  of  political  power  is  now 
in  the  hands  of  the  people,  and  it  is 
possible  that  this  democratic  ascend- 
ancy may  be  so  abused  as  to  become 
a  greater  curse  to  the  nation,  than  the 
sway  of  a  selfish  oligarchy :  this,  how- 
ever,  is  by  no  means  to  be. assumed 
as  certain ;  and  mere  assertion  will  not 
establish  even  its  probability.     Under 
the  old  system  of  nomination  to  seats 
in  the  house  of  commons,  the  country 
has  been  saddled  with  eight  hundred 
millions  of  debt :— it  will  be  difficult 
for  the  most  indiscreet  elected  parlia- 
ment   to    work    so    much    mischief; 
though  it  is  not  denied  that  the  mis- 
chief was  qualified  by  some  compen- 
sating circumstances ;  (see  post,  p.  328, 
n.) ;  the  partiality  of  the  old  system  of 
(what  was  miscalled)   representation, 
cannot  be  denied  by  any  one  who  re- 
spects veracity :  the  danger  of  a  widely 
extended  participation  of  power,  is  a 
speculative  question,  as  to  which,  they 
who  are  still  sore  under  the  destruction 
of  their  former    exclusive   privilegest 
cannot  be  dispassionate  judges:   and 
they  are  little  less  disqualified  who  had 
hopes  that  such   privileges  would  be 
exercised  in  their  favour.     (See  anU, 
the  notes  to  pp.  51,  52,  and  67 ;  and 
pott,  147,  n.  2). 
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Edward  Coke  says  (A),  of  8803,  which  are  neither  cities  nor 
boroughs;  some  of  which  have  the  privileges  of  markets,  and 
others  not;  but  both  are  equally  towns  in  law.  To  several  of 
these  towns  there  are  small  appendages  belonging,  called 
[♦115]  *hamlets,  which  are  taken  notice  of  in  the  statute  of  Exeter  (i), 
which  makes  frequent  mention  of  entire  vills,  demi-vills,  and 
hamlets.  Entire  vills  Sir  Henry  Spelman  (A)  conjectures  to 
have  consisted  of  ten  freemen,  or  frank-pledges,  demi-vills 
of  five,  and  hamlets  of  less  than  five.  These  little  collec- 
tions of  houses  are  sometimes  under  the  same  administration 
as  the  town  itself,  sometimes  governed  by  separate  officers; 
in  which  last  case  they  are,  to  some  purposes  in  law,  looked 
upon  as  distinct  townships.  These  towns,  as  was  before  hinted, 
contained  each  originally  but  one  parish,  and  one  tithing; 
though  many  of  them  now,  by  the  increase  of  inhabitants,  are 
divided  into  several  parishes  and  tithings;  and  sometimes, 
where  there  is  but  one  parish,  there  are  two  or  more  vills  or 
tithings. 
Hundreds.  As  ten  families  of  freeholders  made  up  a  town  or  tithing,  so 

ten  tithings  composed  a  superior  division,  called  a  hundred,  as 
consisting  of  ten  times  ten  families.  The  hundred  is  governed 
by  an  high  constable,  or  bailiff,  and  formerly  there  was  regu- 
larly held  in  it  the  hundred  court  for  the  trial  of  causes,  though 
now  fallen  into  disuse.  In  some  of  the  more  northern  coun- 
ties these  hundreds  are  called  wapentakes  (/)  (40). 

The  subdivision  of  hundreds  into  tithings  seems  to  be  most 
peculiarly  the  invention  of  Alfred:  the  institution  of  hundreds 
themselves  he  rather  introduced  than  invented;  for  they  seem 
to  have  obtained  in  Denmark  (m):  and  we  find  that  in  France 
a  regulation  of  this  sort  was  made  above  two  hundred  years 
before,  set  on  foot  by  Clotharius  and  Childebert,  with  a  view 
of  obliging  each  district  to  answer  for  the  robberies  committed 
in  its  own  division.     These  divisions  were,,  in  that  country,  as 

(A)  1  Inst  116.  (/)  Seld.  in  Fortesc.  c.  24. 

(t)  14  Edw.  I.  (m)  Seld.  Tit.  of  Honour,  2.6,3. 

{k)  Gloss.  274l 

(40)  BtquodJngHvoeanihundredum,  plain  why  they  are  called  so,  viz,  be- 

eomiaitts  YorktMrgf  LineolntMre,  Not'  cause  the  people  at  a  public  meeting 

tinghanuhire,  Leidetter shire ,  et  North-  confirmed  their   union  with  the    go- 

nmpton$hire,vocantioaf>entaehium,    (LI.  vernor   by    touching    his   weapon    or 

Edw.  c  83).     And  it  proceeds  to  ex-  lance. — Ch. 
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well  military  as  civil,  and  each  contained  a  hundred  freemen, 
who  were  subject  to  an  officer  called  the  centenariuty  a  number 
of  which  ceHienarii  were  themselres  subject  to  a  superior  offi- 
cer called  the  count  or  comes  (n).  And  ^indeed  something  [  *116  ] 
like  this  institution  of  hundreds  may  be  traced  back  as  far  as 
the  ancient  Germans,  from  whom  were  derived  both  the  Franks 
who  became  masters  of  Graul,  and  the  Saxons  who  settled  in 
England:  for  both  the  thing  and  the  name,  as  a  territorial 
assemblage  of  persons,  from  which  afterwards  the  territory 
itself  might  probably  receive  its  denomination,  were  well 
known  to  that  warlike  people*  **  Centeni  ex  singulie  pagii 
eunty  idqtte  ipsum  inter  suae  vocantur;  et  quod  primo  numerus 
fiiitj  jam  namen  et  honor  est  (p)" 

An  indefinite  number  of  these  hundreds  make  up  a  county  coumie*. 
or  shire.  Shire  is  a  Saxon  word,  signifying  a  division:  but  a 
county,  comitatusj  is  plainly  derived  from  comes,  the  count,  of 
the  Franks;  that  is,  the  earl,  or  alderman  (as  the  Saxons 
called  him)  of  the  shire,  to  whom  the  government  of  it  was 
intrusted.  This  he  usually  exercised  by  his  deputy,  still  called 
in  Latin  mce^comes,  and  in  English  the  sheriff  (41),  shrieve, 
or  shire-reeve,  signifying  the  officer  of  the  shire,  upon  whom, 
by  process  of  time,  the  civil  administration  of  it  is  now  totally 
devolved.  In  some  counties  there  is  an  intermediate  division 
between  the  shire  and  the  hundreds,  as  lathes  in  Kent,  and 
rapes  in  Sussex,  each  of  them  containing  about  three  or  four 
hundreds  a-piece.  These  had  formerly  their  lathe-reeves,  and 
rape-reeves,  acting  in  subordination  to  the  shire-reeve.  Where 
a  county  is  divided  into  three  of  these  intermediate  jurisdic- 
tions, they  are  called  trithings  (/?),  which  were  antiently  go* 
vemed  by  a  trithing-reeve.  These  trithings  still  subsist  in 
the  large  county  of  York,  where,  by  an  easy  corruption,  they 
are  denominated  ridings;  the  north,  the  east,  and  the  west 
riding.  The  number  of  counties  in  England  and  Wales  have 
been  different  at  different  times:  at  present  they  are  forty  in 
England,  and  twelve  in  Wales. 

Three  of  those  counties,  Chester,  Durham,  and  Lancaster,  coimtkt  i»uiiine. 
are  called  counties  palatine.     The  two  former  are  such  by 

(«)  Montesq.  Sp.  L.  80, 17.  (o)  Tacit  De  Morib.  German.  6. 

(p)  LL.  Edw.  c  84. 

(41)  Setpo$i,  pp.  380,  343. 
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[  •ll?  ]  prescription,  or  immemorial  custom,  or  at  least  as  old  as  *the 
Norman  conquest  (q):  the  latter  was  created  by  King  Edward 
III.  in  favour  of  Henry  Plantagenet,  first  earl  and  then  duke 
of  Lancaster  (r),  whose  heiress  being  married  to  John  of  Gaunt, 
the  king's  son,  the  franchise  was  greatly  enlarged  and  con- 
firmed in  parliament  («),  to  honour  John  of  Gaunt  himself, 
whom,  on  the  death  of  his  father-in-law,  the  king  had  also 
created  duke  of  Lancaster  (Q.  Counties  palatine  are  so  called 
a  pdlatio,  because  the  owners  thereof,  the  earl  of  Chester^  the 
bishop  of  Durham,  and  the  duke  of  Lancaster,  had  in  those 
counties  /If ra  regalia^  as  fiilly  as  the  king  hath  in  his  palace; 
regdlem  potestatem  in  amnibuSy  as  Bracton  expresses  it  (u). 
They  might  pardon  treasons,  murders,  and  felonies;  they  ap- 
pointed all  judges  and  justices  of  the  peace;  all  writs  (42) 
and  indictments  ran  in  their  names,  as  in  other  counties  in  the 
king's;  and  all  offences  were  said  to  be  done  against  their 
peace,  and  not,  as  in  other  places,  contra  pacem  damini 
regis  (tr)  (43).  And  indeed  by  the  antient  law,  in  all  pecu- 
liar jurisdictions,  offences  were  said  to  be  done  against  his 
peace  in  whose  court  they  were  tried:  in  a  court-leet,  contra 
pacem  domini;  in  the  court  of  a  corporation,  contra  pacem 
baUivorum;  in  the  sheriff's  court  or  tourn,  contra  pacem  vice-- 
comitis(x)^  These  palatine  privileges  (so  similar  to  the  regal 
independent  jurisdictions  usurped  by  the  great  barons  on  the 
continent,  during  the  weak  and  infant  state  of  the  first  feodal 
kingdoms  in  Europe)  (y),  were,  in  all  probability,  originally 
granted  to  the  counties  of  Chester  and  Durham,  beoause  they 
bordered  upon  inimical  countries,  Wales  and  Scotland,  in  order 
that  the  inhabitants,  having  justice  administered  at  home, 

(q)  Seld.  dt  Hon.  2.  5.  8.  215 ;  7  Rym.  138. 

(r)  Pat  26  Edw.  III.  p.  1,  m.  18;  (ai)  L.8,  c.  8,  §  4. 

Seld.  ibid. ;  Sandford's  Gen.  Hist  112 ;  (w)  4  Inst  204. 

4  Inst  204.  (x)  Seld.  in  Heng.  magn.  c.  2. 

(«)  Cart  36  Edw.  III.  n.  9.  (y)  Robertson,  Cha.  V.  i.  60. 

(/>  Pat  51  Edw.  III.  m.  83 ;  Plowd. 


(42)  But  see  ante,  p.  99,  n.  14,  and  IS,  the  jurisdiction    of  the  courts  of 

the  references  to  Vol.  3  there  given,  Westminster  is  expressly  extended  to 

shewing  that  prerogative  writs  always  the  county  palatine  of  Chester :  and  a 

ran  to  every  part  of  the  king's  domi-  bill  of  similar  application  to  Durham  is 

nions,  notwithstanding  any  privilege  of  now  (April,  1836,)  under  the   consi- 

peculiar   jurisdiction   over  causes  be-  deration  of  parliament 

twee  a  subjects ;  and  now,  by  the  statute  (43)  See  pottf  pp.  268,  850;  Vol.  4, 

of  11  Geo.  IV.  &  1  GuL  IV.  c.  70,  s.  pp.  2,  142. 
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might  not  be  obliged  to  go  out  of  the  county,  and  leave  it 
open  to  the  enemy's  incursions;  and  that  the  owners,  being  encou- 
raged by  so  lai^e  an  authority,  might  be  the  more  watchful  in  its 
defence.  And  upon  this  account  also  there  were  formerly  two 
other  counties  palatine,  ^Pembrokeshire  and  Hexhamshire,  [  *118  ] 
the  latter  now  united  with  Northumberland;  but  these  were 
abolished  by  parUament,  the  former  in  27  Hen.  VIII.,  the 
latter  in  14  Eliz.  And  in  27  Hen-VIIL  likewise,  the  powers 
before  mentioned  of  owners  of  counties  palatine  were  abridged, 
the  reason  for  their  continuance  in  a  manner  ceasing;  though 
still  all  writs  are  witnessed  in  their  names,  and  all,  forfeitures 
for  treason  by  the  conmion  law  accrue  to  them  (z)* 

Of  these  three,  the  county  of  Durham  is  now  the  only  one 
remaining  in  the  hands  of  a  subject;  for  the  earldom  of 
Chester,  as  Camden  testifies,  was  united  to  the  crown  bv 
Henry  III.  and  has  ever  since  given  title  to  the  king's  eldest 
son.  And  the  county  palatine,  or  duchy,  of  Lancaster  was 
the  property  of  Henry  of  Bolingbroke,  the  son  of  John  of 
Gaunt,  at  the  time  when  he  wrested  the  crown  from  King 
Richard  11.  and  assumed  the  style  of  King  Henry  IV.  But 
he  was  too  prudent  to  suffer  this  to  be  united  to  the  crown, 
lest,  if  he  lost  one,  he  should  lo3e  the  other  also ;  for,  as 
Plowden  (a)  and  Sir  Edward  Coke  {b)  observe,  ^^  he  knew  he 
had  the  duchy  of  Lancaster  by  sure  and  indefeasible  title,  but 
that  his  title  to  the  crown  was  not  so  assured :  for  that  after 
the  decease  of  Richard  IL  the  right  of  the  crown  was  in  the 
heir  of  Lionel,  duke  of  Clarence,  second  son  of  Edward  III., 
John  of  Gaunt,  father  to  this  Henry  IV.,  being  but  the 
fourth  son."  And  therefore  he  procured  an  act  of  parliament, 
in  the  first  year  of  his  reign,  ordaining  that  the  duchy  of  Lan-* 
caster,  and  all  other  his  hereditary  estates,  with  all  their 
royalties  and  franchises,  should  remain  to  him  and  his  heirs 
forever;  and  should  remain,  descend,  be  administered,  and 
governed,  in  like  manner  as  if  he  never  had  attained  the  regal 
dignity :  and  thus  they  descended  to  his  son  and  grandson, 
Henry  V.  and  Henry  VI.,  many  new  territories  and  privileges 
being  annexed  to  the  duchy  by  the  former  (c).  Henry  VI. 
bemg  attainted  in  1   Edw.  IV.  this  duchy  was  declared  in 

(%)  4  Inst  205.  (e)  Pari.  2  Hen.  V.  n.  30 ;  3  Hen.  V. 

(a)  215.  n.  15. 

{h)  4  Inst  205. 
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C  "lis  ] 


Ule  of  Ely. 


parliament  *to  have  become  forfeited  to  the  crown  {d)f  and  at 
the  same  time  an  act  was  made  to  incorporate  the  duchy  of 
Lancaster,  to  continue  the  county  palatine^  (which  might 
otherwise  have  determined  by  the  attainder)  (e),  and  to  make 
the  same  parcel  of  the  duchy ;  and  farther^  to  vest  the  whole 
in  King  Edward  IV.  and  his  heirs,  kinffs  of  England^  for  ever; 
but  under  a  separate  guiding  and  governance  from  the  other 
inheritances  of  the  crown.  And  in  1  Hen.  VII.  another  act 
was  made,  to  resume  such  parts  of  the  duchy  lands  as  had 
been  dismembered  from  it  in  the  reign  of  Edward  IV.  and  to 
vest  the  inheritance  of  the  whole  in  the  king  and  his  heirs  for 
ever,  as  amply  and  largely,  and  in  like  manner,  form,  and 
condition,  separate  from  the  crown  of  England  and  possession 
of  the  same,  as  the  three  Henries  and  Edward  IV.,  or  any  of 
them,  had  and  held  the  same  (f). 

The  Isle  of  Ely  (44)  is  not  a  county  palatine,  though 
sometimes  erroneously  called  so,  but  only  a  royal  franchise  ^ 
the  bishop  having,  by  grant  of  King  Henry  the  First,  jura 
regalia  within  the  Isle  of  Ely,  whereby  he  exercises  a  juris** 
diction  over  all  causes,  as  well  criminal  as  civil  {g). 

(<l)  1  Ventr.  155. 

\e)  1  Ventr.  157. 

(/)  Some  h«ve  entertained  an  opin- 
ion (Plowd.  220, 1,  2 ;  Lamb.  Archaion. 
233 ;  4  Inst  206),  that,  by  this  act,  the 
right  of  the  duchy  vested  only  in  the 
iMlvral,  and  not  in  the  poUHeal  person 
of  King  Henry  VII.,  aa  formerly  in 
that  of  Henry  IV. ;  and  was  descend- 
ible to  his  natural  heirs,  independent 
of  the  succession  to  the  crown.  And, 
if  this  notion  were  well  founded,  it 
might  have  become  a  very  curious 
question,  at  the  time  of  the  revolution 
in  1688,  in  whom  the  right  of  the 
duchy  remained  after  King  James's 
abdication,  and  previous  to  the  attain- 
der of  the  pretended  prince  of  Wales. 
But  it  is  observable,  that  in  the  same 
act  the  duchy  of  Cornwall  is  also 
vested  in  King  Henry  VII.  and  his 
heirs ;  which  could  never  be  intended 
in  any  event  to  be  separated  from  the 
inheritance  of  the  crown.     And  indeed 


it  seems  to  have  been  understood  very 
early  after  the  statute  of  Henry  Vil. 
that  the  duchy  of  Lancaster  was  by 
no  means  thereby  made  a  separate 
inheritance  from  the  rest  of  the  royal 
patrimony,  since  it  descended  with 
the  crown  to  the  half-blood  in  the  in> 
stances  of  Queen  Mary  and  Queen 
Elizabeth,  which  it  could  not  have 
done,  as  the  estate  of  a  mere  duke  of 
Lancaster,  in  the  common  course  of 
legal  descent  The  better  opinion, 
therefore,  seems  to  be  that  of  those 
judges,  who  held  (Plowd.  221)  that, 
notwithstanding  the  statute  of  Hen. 
VII.,  (which  was  only  an  act  of  re- 
sumption), the  duchy  still  remained 
as  established  by  the  act  of  Edward 
IV.  separate  from  the  other  posses- 
sions of  the  crown  in  order  and  go- 
vernment, but  united  in  point  of  in- 
heritance. 

(g)  4  Inst  220. 


(if)  See  Vol.  3,  pp.  78,  79. 
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^  There  are  also  counties  corporate^  which  are  certain  cities  [  *1^  ] 
and  towns,  some  with  more,  some  with  less  territory  annexed  nte^LoaSKi^, 
to  them ;  to  which,  out  of  special  grace  and  favour,  the  kings 
of  England  have  granted  the  privilege  to  be  counties  of  them- 
selves, and  not  to  be  comprised  in  any  other  county :  but  to 
be  governed  by  their  ovm  sheriffs  and  other  magistrates,  so 
that  no  officers  of  the  county  at  large  have  any  power  to  in- 
termeddle therein.  Such  are  London,  York,  Bristol,  Nor- 
wich, Coventry,  and  many  others  (45). 

And  thus  much  of  the  countries   subject  to  the  laws  of 
England. 

(45)  3  Geo.  L  c.  5,  for  the  reg^lm-  Coventry,  Canterbury,  Exeter,  Glouces- 
tion  of  the  office  of  sheriffk,  enumerates  ter,  Lichfield,  Lincoln,  Norwich,  Wor- 
twelve  cities  and  five  towns,  which  are  cester,  York.  The  towns  are.  Kings- 
counties  of  themselves,  and  which  have,  ton-upon-HuU,  Nottingham,  Newcas- 
consequently,  their  own  sheriffs.  The  tie- upon- Tyne,  Pool,  Southampton. — 
cities  are,    London,  Chester,   Bristol,  Cu. 
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OF  THE  RIGHTS  OF  PERSONS. 


CHAPTER  I. 

OF  THB  ABSOLUTE  RIGHTS  OF  INDIVIDUALS. 


The  objects  of  the  laws  of  England  are  so  ver)'  numerous 
and  extensive,  that,  in  order  to  consider  them  with  any  tole- 
rable ease  and  perspicuity,  it  will  be  necessary  to  distribute 
them  methodically,  under  proper  and  distinct  heads;  avoiding 
as  much  as  possible  divisions  too  lai^  and  comprehensive  on 
the  one  hand,  and  too  trifling  and  minute  on  the  other ;  both 
of  which  are  equally  productive  of  confusion. 

*Now,  as  municipal  law  is  a  rule  of  civil  conduct,  com-     r  «i2*2  1 
manding  what  is  right,  and  prohibiting  what  is  wrong ;  or  as 
Cicero  (a),  and  after  him  our  Bracton  {b),  have  expressed  it, 
sanctiojustoyjubens  honesta  etprohibens  cantrarioj  it  follows  that 
the  primary  and  principal  objects  of  the  law  are  rights  (1)   primary  objwtsor 

bw. 
(a)  2  PhiUpp.  12.  (ft)  L.  1,  c  3. 

(1)  Before  proceeding  to  the  exami-      it  will  not  be  unprofitable  to  inquire, 
nation  of  "commentaries  upon  rfgA/#/'      whether  the  word  "right"  conveys  a 
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and  WRONGS.  In  the  prosecution^  therefore,  of  these  com- 
mentaries, I  shall  follow  this  very  simple  and  obvious  division ; 
and  shall,  in  the  first  place,  consider  the  rights  that  are  corn- 


definite  and  single  meaning.  If  we 
can  establish  one  fixed  and  invariable 
sense,  in  which  the  word  is  to  be  un- 
derstood whenever  it  occurs,  we  shall 
have  no  ambiguity  to  apprehend ;  but 
if  it  shall  appear,  that  the  word  "right" 
is  sometimes  used  to  represent  one  men- 
tal conception,  and  sometimes  to  shadow 
out  a  different  idea  or  collection  of 
ideas,  it  will  behove  us  to  be  very  care- 
ful, lest  the  convertible  property  of  the 
term  should  lead  us  into  confusion ;  and 
we  should  fix  in  our  minds  the  various 
imports  which,  by  a  laxity  in  the  use  of 
language,  (he  word  may  eonvey,  in  or- 
der that,  whenever  we  find  it  employed 
in  the  work  before  us,  we  may  be  able 
to  determine  in  what  sense  its  applica- 
tion is  proper,  and  satisfy  ourselves, 
that  the  author  is  not  attempting  to  put 
a  change  upon  us,  or  unconsciously  pass* 
ing  one  upon  himself,  by  drawing  in- 
ferences which  follow,  very  speciously, 
from  the  use  of  the  word  in  one  sense* 
but  which  are  sophistical,  if  that  be  not 
its  appropriate,  or  declared,  import  and 
meaning  in  the  particular  instance. 

Some  pains  employed  in  studying 
this  point,  will,  perhaps,  not  be  a  lou 
of  time.  Strict  definitions,  it  is  true, 
require  close  attention  in  those  who  at- 
tempt to  lay  them  down,  and  no  slight 
degree  of  dry  labour  in  those  who  exa- 
mine their  accuracy.  Yet,  in  every  dis- 
cussion, if  the  meaning  of  the  material 
words  used,  and,  still  more  obviously, 
of  those  words  which  propose  the  sub- 
ject of  discussion,  be  not  precisely  agreed 
upon,  as  a  preliminary,  the  argument 
may  be  continued  interminably,  but 
idly :  unless  the  disputants  are  candid 
enough  to  recommence,  where,  as  Lord 
Bacon  suggests,  they  ought  to  have  be- 
gun, namely,  by  settling  their  verbal 
differences. 

Locke,  too,  has  intimated,  that  logic 
and  criticism  would  become  very  differ- 


ent things  from  the  imperfect  instru- 
ments of  reasoning  which  we  now  ex- 
perience them  to  be,  if  words,  as  the 
signs  made  use  of  for  the  understanding 
of  things,  and  as  the  instruments  of 
knowledge,  were  distinctly  weighed  and 
duly  considered. 

If  further  authority  be  necessary  to 
justify  the  solicitation  of  the  reader's 
attention  to  the  previous  question  now 
respectfully  proposed  to  him,  another 
able  dialectician  has  said,  that,  discourse 
carried  on  without  fixing  the  meaning 
of  the  terms  employed,  is  "  like  the 
mere  gabbling  of  the  brute  creation." 
With  submission,  however,  this  compa- 
rison is  not  perfectly  accurate.  We 
have  no  right  to  assume  that  any  of 
the  inferior  animals  ever  use  the  range 
of  oral  sounds  they  do  possess,  so 
vaguely  and  indeterminately,  that  their 
own  species  can  misunderstand  what 
those  sounds  mean.  The  wants  of  the 
brute  creation  are  fisw,  gross,  and  pal- 
pable, and  their  ideas  can  extend  no 
further;  for,  the  act  of  thinking  neces- 
sarily implies  aspiration  after  some  ob- 
ject or  other.  To  express  all  the  per- 
ceptions, then,  of  which  aoimala  devoid 
of  reason  are  e^^able,  a  limited  num- 
ber of  sounds  may,  without  danger  of 
indeterminateness,  suffice:  if  oral  ac- 
cents be,  as  Aristotle  tersely  says, 
merely  ovffioKa  iraBiifutrtip,  where 
the  sensations  are  few,  the  signs  of 
those  sensationa  need  not  be  many;  and 
where  the  "ingenious  contrivances  of 
language  "  are  not  required  or  implied, 
it  seems  gratuitous  to  impute  the  abuse 
of  a  faculty,  the  use  of  which  is  not,  in 
fact,  enjoyed.  But  man  is  not  thus  cir- 
cumscribed :  in  him,  a  wondrous  com- 
pound of  matter  and  of  spirit,  are  united 
the  wants  of  animal  natur%  with  a  lofty 
aspiration  after  those  acquirements  and 
pure  gratifications,  which  his  spiritual 
part,  even  whilst  dogged  by  its  corpo- 
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manded,  and  seoondly  the  wnmgs  that  are  forbidden,  by  the 
laws  of  England. 

Rights  are^  however,  liable  to  another  subdivision ;  being  gj;^'|^!|^'^ 


real  adjunct,  makes  him  fed  to  be  ne- 
cessary for  immortal  happiness;  but 
the  precise  nature  of  whidi,  notwith- 
standing his  strong  volition,  he  is  un- 
able distinctly  to  conceiTo;  and  his  own 
uncertain  glimpses  of  which  he,  of 
ooarse,  cannot  make  distinct  to  others. 

The  inadequacy  of  human  language 
to  express  such  aspirations,  or  any  com- 
bination of  feelings  into  which  they 
partially  enter,  may,  however,  be  rea- 
dily admitted;  yet,  it  may  be  asked, 
how  happens  it  that  a  similar  imperfec- 
tion should  so  frequently  occur  in  dis- 
cussions, of  which  the  lole  subjects  are 
man's  mere  earthly  concerns?  The 
aiHwer,  if  given  after  due  deliberation, 
will  probably  be,  that,  want  of  perspi- 
cuity is  much  too  generally  referred, 
by  self>oomplac«nt  apologists,  to  thein- 
herentimperfections  of  language ;  when, 
in  fiict,  the  obscurity  would  be  more 
properly  ascribed,  not  to  the  want  of  a 
medium  of  clear  exposition,  but,  to  the 
carelessness  of  the  speaker,  who  has 
not  been  at  the  trouble  of  elaborating 
his  thoughts  into  distinctnessi  Vague 
notions  can  only  be  vaguely  enuntiated ; 
the  mirror  of  language  can  but  obscure- 
ly reflect,  what,  even  to  our  mental 
vision,  is  exhibited  darkly:  but  it 
seems  almost  a  self-contradictory  pro- 
portion to  say,  that  the  language  of 
any  country,  civilised  or  uncivilised, 
can  remain  insufficient  for  the  expres- 
sion of  idl  the  ideas  clearly  conceived 
by  the  natives  of  that  country :  the  vo- 
cabularies of  different  nations  vary,  no 
doubt,  greatly  in  their  extent;  but  not 
more  than  the  wants  (including  the 
mental  as  well  as  the  corporeal  wants) 
of  the  respective  nations;  and  where 
those  wants  multiply,  there,  to  the  ex- 
tent necessary  for  their  exposition,  will 
words  abo  be  multiplied. 

Those  theologians,   who  hold  tliat 
language  is  a  Ihculty,  the  complete  use 


of  which,  (so  for  as  his  actual  con- 
dition afforded  subjects  for  its  exer- 
cise,) was  imparted  to  man  at  his 
creation ;  and  the  metaphysicians,  who 
contend  that  words  are  the  instruments 
of  thought-^camot,  consistently,  refuse 
assent  to  the  conduaion  last  stated; 
and  it  will,  probably,  not  be  disputed 
even  by  those  who,  more  soberly,  deem 
that  speech  is  an  art, 

(Cum  pmepssnmt  priuiis  AatmsMa  tsErisb 

MutumetturpepecuB. 

Donee  vmba,  quitnia  voces  teniusque  notsrent, 

Hoa.  lib.  1>  S«m.  3^  v.  90.) 
which  man  was  gifted  with  powers  to 
work  out,  but  which  he  was  left  to 
form  into  a  system,  and  give  a  compass 
thereto,  for  himself;  and  who  Airther 
consider  words  to  be  merely  the  signs 
of  thoughts  previously  conceived,  but 
not  indispensable  instruments,  without 
which  no  mental  operations  could  be 
carried  on.  To  a  being  constituted  as 
man  is,  the  convenience  of  a  medium 
for  the  communication  of  whatever  is 
distinctly  imagined,  if  not  amounting 
to  an  absolute  necessity,  approaches  so 
very  nearly  to  it,  that,  we  may  safely 
rest  assured,  the  power  of  remedying  a 
want  so  pressing  will  never  remain  long 
unexercisedi 

In  foct,  the  most  frequent  cause  of 
ambiguity  in  language  is,  not  the  want 
ot  terms  proper,  if  we  would  seek  them 
out,  for  the  expression  of  all  our  dis- 
tinct ideas ;  but,  the  use  of  generalising 
expressions,  when  limitations  are  ne- 
cessary to  express  our  meaning  with 
exactness.  Where  the  occasion  upon 
which  they  are  spoken,  or  khe  context 
of  a  composition  in  which  they  are 
found,  sufficiently  denotes  the  qualified 
sense  in  which  words  are  used,  precise- 
ness  in  formally  excluding  difforent  in- 
terpretations would,  no  doubt,  be  pe- 
dantic ;  and  so  tedious  a  course  would 
He  inconsistent   with   the   convenient 
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either,  first,  those  which  concern  and  are  annexed  to  the 
persons  of  meni  and  are  then  called  jura  personarum^  or  the 
rights  of  persons;  or  they  are,  secondly,  such  as  a  man  may 


despatch  of  the  ordinary  business  of 
life :  but  where  a  long  and  important 
investigation  is  about  to  be  commenced, 
it  is  only  a  prudent  economy  of  time 
to  examine,  in  the  first  place,  whether 
the  subject  is  proposed  in  words,  of 
which  the  meaning  is  so  certain  and 
invariable,  as  to  be  clear  of  all  ambigu- 
ity. Is  that  the  case  with  the  word 
right  ?  or  is  that  word  used,  at  diffSerent 
times,  to  express  different  associations 
of  ideas?  and  if  so,  have  all  those  differ- 
ent meanings  something  in  common, 
which  maybe  referred  to  as  the  pri- 
mary'sense  of  the  word  7  Provided  we 
can  get  at  this  Amdamental  meaning, 
we  shall  have  little  difficulty  in  dealing 
with  its  secondary  adjuncts,  and  in 
classing  them  intelligibly :  for,  *'  tamm 
imprimis  ohservandwrn  eti;  prepterea 
quod  aigtuJIcatorummuUitudo  uni  eidem- 
que  voci  atiributa  aaphu  ett,  prinei' 
pern  omfitMfn  tign^atum  indagari  opar- 
Ur$  eenteot  ad  quemt  tanquam  ad  ief 
seram  Hgnaque,  cmterat  reducere  le^ 
gUnte»; — uniut  namqug  voeu  una  tan- 
turn  sii  tign^leaHo  propria  ae  prineept ; 
emterm  axU  eommuiuit  ami  aceestoria, 
out  etiam  spuria"  (Scaliger,  de  Causis 
Linguse  Latinae,  lib.  13). 

It  is,  indeed,  not  possible  to  "  tie 
down  popular  phrases  to  any  constant 
signification;"  but,  we  may  do  some- 
thing towards  marking  out  limits,  be- 
yond which  even  the  vagrant  licence  of 
common  discourse  will  hesitate  to  ram- 
ble, if  we  can  determine  the  primary 
and  fundamental  sense  of  a  word,  and 
fix  this  as  a  standard,  with  which  all 
its  varying  acceptations  may  be  com- 
pared, and  to  which  they  may  all  be 
referred,  as  to  a  common  origin;  a 
total  forgetfulness  of  which  ought  to 
be  held  inadmissible. 

The  primary  meaning  of  the  word 
**  right*'  appears  to  have  been  saga- 
ciously  hunted  out  by  Home  Tooke. 


In  his  Eirea  UrtpOivrOf  ii.  cc.  I,  2,  he 
has  traced  the  word  to  its  root.  It 
is  very  true,  that  pretended  etymolo- 
gists have,  often,  absurdly  mistaken 
their  dreams  and  conjectural  guesses 
for  profound  meditations  and  domon- 
strative  prooft ;  it  is,  therefore,  only 
prudent  to  examine  all  etymological 
reasoning  with  extreme  circumspection. 
"A  reference  to  the  etymology  of  a 
word,"  as  Home  Tooke  was  well  aware, 
"  is  trifling,  unless  the  meaning  of  the 
word  and  the  cause  of  its  imposition 
can  be  discovered  by  such  reference. 
And  having  once  obtained  that  satis- 
fiictxon,  all  etymological  pursuit  beyond 
it  is  equally  trifling:  it  is  childish  curi- 
osity, in  which  the  understanding  takes 
no  part,  and  from  which  it  can  derive 
no  advantage."  Stilly  etymology  is, 
when  rightly  conducted,  incontrovert- 
ibly  a  science^  and  there  would  be  little 
wisdom  in  rejecting  the  use  of  a  sdence, 
because  it  has  been  abused  by  trifling 
sciolists.  The  familiar  modem  accep- 
tation of  a  word,  when  usage  has  ap- 
propriated it  to  a  single,  determinate 
meaning,  may  be  all  that  is  positively 
essential  to  be  known,  however  widely 
that  modem  sense  may  have  departed 
from  the  original  signification  of  the 
term :  but,  when  the  same  word  is,  in 
common  discourse,  loosely  employed, 
sometimes  to  signify  one  assemblage 
of  ideas,  and  at  other  times  to  denote  a 
varied  combination  of  thoughts,  we 
shall  make  a  great  step  towards  remov- 
ing ambiguity,  if  we  can  determine 
what  was  the  original  import  of  the 
word,  and  trace,  through  all  its  tran- 
sitions and  accessorial  modifications,  a 
correspondence,  more  or  less  dose,  with 
such  originaL  Researches  of  this  kind 
must,  generally,  be  of  fotiguing  intri- 
cacy ;  but,  upon  the  present  occasion,  a 
clue  to  guide  us  through  the  labyrinth 
is  offered  by  Home  Tooke,  who,  how* 
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acquire  over  external  objects,  or  things  unconnected  with  his 
person,  which  are  styled  jura  rerum^  or  the  rights  of  things. 
Wrongs  also  are  divisible  into,  first,  private  vyrongs^  which, 
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CTer  inflamed  and  exaggerated  his  po- 
litical  notions  may  have  been,  was,  as 
a  philosophical  grammarian,  not  only 
subtle,  but  learned,  cautious,  and  deli- 
berate; his  pliilological  researches,  as 
he  informs  us,  were  not  published  till 
thirty  years  after  their  plan  was  sketch- 
ed  out,  and  their  foundation  establish- 
ed. His  account  of  the  word  '*  right " 
is,  substantially,  as  follows. 

**  Bight 'in  no  other  than  rectum 
{r§gU%tm)  the  past  participle  of  the  Latin 
▼erb  regere.  Whence  in  Italian  you 
have  rtf/o;  and  from  dirigere,  diritio: 
whence  the  French  have  their  antient 
droiet,  and  their  modem  droit.  The 
Italian  dritto  and  the  French  droit 
being  no  other  than  the  past  participle 
nrtctum^ 

**  Thus,  when  a  man  demands  his 
right,  he  asks  only  that  which  it  is  or- 
dired  he  shall  have : — to  have  right  in 
one's  fiivour  is,  to  have  in  one's  favour 
that  which  is  ordered:"  but,  he  adds, 
**  the  same  thing  may  be  commanded 
to  be  done  by  one  authority,  and  com- 
manded not  to  be  done  by  another  au- 
thority: — and  therefore,  as  a  short  me- 
thod of  determining  disputes  between 
well-meaning  men,  concerning  ques- 
tions of  right,  we  should  at  once  refer 
to  the  order,  or  to  the  authority  vrh^ch 
ordered/' 

"  In  the  same  manner,"  he  says, 
**  our  English  word  jtut  is  the  past 
participle  of  the  Latin  verb  Jubere!  and 
law  is  merely  the  past  participle  of  the 
Anglo-Saxon  verb  Lecjan  ponere, 
and  means  any  thing  laid  doum,  as  a 
rule  of  conduct*'  And  see  the  2nd 
section  of  the  Introduction  to  these 
Commentaries,  p.  SS,  where  a  similar 
deftnition  is  given  by  Blackstone.  (See 
also,  Fortescue,  p.  4,  n.  (o),  and  2 
Swanst  579).  So,  the  grammarian 
Festus  informs  us,  the  antient  Roman 
writers,  instead  of ^«ra,  always  used  the 


word  juna,  which  word  Cicero  has  re- 
tained in  several  passages  of  his  writings, 
Lib.  1  de  Orat  13;  Ub.  1  de  Leg.  5; 
Ibid.  16 :  lib.  2  de  Leg.  5.  In  like  man- 
ner, the  German  word  reehi  includes  in 
it  the  idea  of  law,  or  the  will  of  a  supe- 
rior. (J.  O.  Wachter,  Gloss.  1251).  And 
Heineccius,  book  1,  c.  3,  s.  70,  observes, 
"  an  action  antecedent  to,  or  independ- 
ent of  a  law,  is  not  just;  those  actions 
only  are  Just  to  which  we  are  impelled 
by  external  obligation." 

Hence,  Home  Tooke  infers,  that  "  it 
is  improper  to  say,  God  has  a  right;  or 
that,  God  is  Jtut.  For  nothing  is  or- 
dered, directed,  or  commanded  concern- 
ing God."  These  expressions  he  con- 
siders "inapplicable  to  the  Deity; 
though  they  are  common,  and  those 
who  use  them  have  the  best  intentions. 
They  are  applicable,"  he  contends, 
"only  to  men;  to  whom  alone  lan- 
guage belongs,  and  of  whose  sensations 
only  words  are  the  representatives;  to 
men,  who  are  by  nature  the  subjects  of 
orders  and  commands,  and  whose  chief 
merit  is  obedience." 

He  further  says,  "  I  follow  the  law 
of  God,  (what  is  laid  doum  by  him  for 
the  rale  of  my  conduct),  when  I  follow 
the  laws  of  human  nature ;  which,  with- 
out any  human  testimony,  we  know 
must  proceed  from  God ;  (see  the  se- 
cond note  to  Vol.  2) ;  and  upon  these 
are  founded  the  rights  of  man,  or  what 
is  ordered  for  man.  I  revere  the  con- 
stitution and  constitutional  laws  of  Eng- 
land; because  they  are  in  conformity 
with  the  laws  of  God  and  nature ;  and 
upon  these  are  founded  the  rational 
rights  of  Englishmen."  But,  he  vehe- 
mently adds,  "If  princes  or  ministers, 
or  the  corrapted  sham  representatives 
of  a  people,  order,  cominand,  or  lay  down 
any  thing  contrary  to  that  which  is  or- 
dered,  commanded,  or  laid  down  by  God, 
human  nature,  or  the  constitution  of 
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being  an  infringement  merely  of  particular  rights^  concern 
individuals  only,  and  are  called  civil  injuries ;  and  secondly, 
public  wronffSj  whichy  being  a  breach  of  general  and  public 


this  government,  I  will  still  hold  fast 
by  the  higher  authority.  (See  pott^ 
Vol.  4,  pp.  3  and  28).  If  the  meaner 
authorities  are  offended,  they  can  only 
destroy  the  body  of  the  individual ;  but 
can  never  destroy  the  right,  or  that 
which  is  ordered  by  their  superiors." 
(See  pott,  pp.  41,  43,  2  Barn.  &  Cres. 
470,  and  3  DowL  &  RyL  720). 

Orotius  (in  the  10th  section  of  his 
1st  book)  says,  "  natural  right  is  the 
rule  and  dictate  of  reason,  shewing 
whether  an  act  is  forbidden  or  com- 
manded  by  God." 

Upon  the  strength  of  general  prin- 
ciples and  reasoning,  Paley,  in  his 
"  Moral  Philosophy,"  seems  to  have 
come,  pretty  closely,  to  that  conclu- 
sion which  Home  Tooke  reached  by 
aid  of  etymology.  '*  Right,**  says  Paley, 
**  means  no  more  than  the  rule  we  go 
by,  whatever  that  rule  may  be."  And 
again  he  says,  **  right  only  means  con- 
sistency with  the  will  of  God,"  (See 
VoL  2,  note  2,  ad  finem).  Yet,  whilst 
resting  his  whole  doctrine  upon  the 
position,  that  "it  is  the  divine  will 
which  determines  the  distinction  of 
right  and  wrong,"  he  follows  Heinec- 
cius,  (book  1,  c.  3,  s.  65),  and  his  com- 
mentator, TumbuU,  (though  he  does 
not  think  it  necessary  to  cite  them),  in 
an  attempt  to  palliate,  perhaps  without 
entirely  removing,  the  objection  to  the 
use  of  the  word  r^ht,  and  its  corre- 
lative urrong,  when  speaking  of  the 
actions  of  God.  Paley  says,  the  terms 
are  **  intelligible  and  significant,"  when 
80  used ;  but  he  does  not  affirm,  that 
such  an  application  of  those  words  is 
proper;  on  the  contrary,  he  seems, 
virtually,  to  concede,  that  it  is  inaccu- 
rate and  unobservant  so  to  speak.  For, 
he  puts  the  case  thus:  "By  virtue  of 
the  two  principles,  that  God  wills  the 
happiness  of  his  creatures,  and  that  the 
will  of  God  is  tlie  measure  of  right  and 


wrong,  we  arrive  at  certain  conclusions ; 
which  conclusions  become  rules  (  and 
we  soon  learn  to  pronounce  actions 
right  or  wrong,  according  as  they  agree 
or  disagree  with  our  rules,  without  look- 
ing any  further;  and  when  the  habit 
is  once  established  of  stopping  at  the 
rules,  we  can  go  back  and  compare 
with  these  rules  even  the  Divine  con- 
duct itself;  and  yet  it  may  be  true, 
(only  not  observed  by  us  at  the  time), 
that  the  rules  themselves  are  deduced 
from  the  Divine  will" 

Upon  the  whole  result,  no  difference 
of  opinion  appears  to  exist  between 
Home  Tooke  and  Paley,  respecting 
the  primary  and  proper  sense  of  the 
word  "  right ;"  their  definitions  vary 
in  expression,  but  the  formula  of  one 
may  be  easily,  and  perhaps  advantage- 
ously, consolidated  with  that  of  the 
other ;  and  we  may  safely  rest  in  the 
conclusion,  that  right,  properly  speak- 
ing, is  the  rule  we  go  by,  whatever 
that  rule  may  be;  but  that  every  rule 
imposed  by  human  authority  should  be 
consistent  with  the  Dmme  wtU,  to 
which,  as  the  ultimate  source  of  all 
dowUnion,  every  question  of  right  must 
be  finally  referred. 

Rights,  then,  may  be  divided  into 
three  classes : — 

1st  BmUs  expressly  given  by  God 
himself,  constitute  rights,  admitting  no 
debate.  2ndly.  Rules  which,  though 
not  expressly  laid  down  by  God,  are 
necessary  deductions  from  that  which 
is  so  ruled,  are  rights  equally  peremp- 
tory; (see,  ante,  p.  64,  n.  22);  un- 
less the  rules  be  of  such  a  nature  as 
to  allow  those  in  whose  fovour  they  are 
inferred  to  wave  the  benefit  of  them  { 
this  is  the  case  with  respect  to  many 
of  those  rules  which  are  commonly 
called  "natural"  rights;  and  these, 
as  is  shewn  in  the  note  to  p.  8,  VoL  2, 
may,  by  express  or  implied  compact. 
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rights,  affect  the  whole  community^  and  are  called  crimes  and 
misdemesnors. 

The  objects  of  the  laws  of  England  falling  into  this  four- 
fold division^  the  present  commentaries  will  therefore  consist 
of  the  four  following  parts :  1.  The  rights  of  persons^  with  the 
means  whereby  such  rights  may  be  either  acquired  or  lost 
2.  The  rights  of  things  (2),  with  the  means  also  of  acquiring 
and  losing  them.  3.  Private  wrongs,  or  civil  injuries ;  with 
the  means  of  redressing  them  by  law.  4.  Pvblic  wrongs,  or 
crimes  and  misdemesnors ;  with  the  means  of  prevention  and 
punishment  (3). 


be  modified.  (And  see  yott^  pp.  125 
and  129).  Srdly.  BuUu  which  have  not 
been  expressly  given  by  God,  and  are 
not  evident  deductions  from  what  has- 
been  so  ruUdy  constitute  righU  which, 
when  declared  by  competent  human 
authority,  cannot  be  infringed  without 
crime,  (see  fott^  p.  42),  provided  there 
be  nothing  in  such  rules  inconsistent 
with  the  will  of  God.  (See  aN<#,  p.  43, 
and  Vol.  4,  p.  3). 

To  one  of  these  three  classes  of  ruUty 
all  rights,  properly  so  predicated,  may 
be  referred;  and,  thongh  the  obliga- 
tions imposed  by  ruka  belonging  to  the 
last  class  are  to  be  postponed,  whenever 
they  are  clearly  in  opposition  to  ruUt 
of  higher  authority ;  it  behoves  every 
one,  before  he  presumes  to  violate  any 
ruit,  as  conceiving  it  of  subordinate 
force,  dispassionately  to  examine  whe- 
ther by  the  same  act  of  disobedience 
which  would  render  him  amenable  to 
human  laws,  he  may  not  also  incur 
the  divine  displeasure. 

No  one  should  forget,  that  the  Evan- 
gelist (1  Ep.  John,  iii.  4)  places  all  sin 
in  avcfua^  t.  e.  in  the  transgression  of 
a  law ;  and  see  Rom.  iv.  15 ;  and  even 
if  it  were  certain  the  inspired  writers, 
when  they  penned  the  passages  Just 
cited,  had  principally  in  contemplation 
the  divine  law,  it  is  at  least  as  certain, 
that  the  Scriptures  abound  in  passages 
plainly  inculcating  the  duty  of  submis- 
eion  (unless  in  extreme  cases)  to  the  or- 
dinances of  all  constituted  authorities ; 


but  this  submission  need  not  be  either 
slavish,  unreasoning,  or  unremonstrat- 
ing. 

(2)  The  meaning  of  this  phrase  can- 
not be  ambiguous  to  any  one  who  has  , 
read  the  paragraph  immediately  pre- 
ceding, or  the  first  sentence  of  the  se- 
cond volume ;  In  which  places  our  au- 
thor tells  us  he  means  "  those  rights 
which  a  man  may  acquire  ooer,  in,  and 
to  such  external  objects  as  are  uncon- 
nected with  his  person."  Whether 
the  expression  "rights  of  things,'*  there  • 
fore,  be  or  be  not  (what  Mr.  Christian 
has  declared  it  is)  a  solecism,  and  con- 
trary to  English  idiom,  is  of  no  very 
serious  importance. 

(3)  The  distinction  between  prhfate 
wnmgt  and  puhUe  wrongs  is  more  in- 
telligible, and  more  accurately  limited 
by  the  nature  of  the  subjects,  than  the 
distinction  between  the  rights  of  things, 
and  the  rights  of  persons!  for  all  rights 
whatever  must  be  the  rights  of  cer- 
tain persons  to  certain  things.  Every 
right  is  annexed  to  a  certain  character 
or  relation,  which  each  individual 
bears  in  society.  The  rights  of  kings, 
lords,  judges,  husbands,  fathers,  heirs, 
purchasers,  and  occupants,  are  all  de- 
pendent upon  the  respective  characters 
of  the  claimants.  These  rights  might 
again  be  divided  Into  rights  to  possess 
certain  things,  and  the  rights  to  do  cer- 
tain actions.  This  latter  class  of  rights 
constitute  powers  and  authority.  The 
distinction   intended    by  the   learned 
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1.  Rights  of  per- 
sons. 


[  M23  ] 


AliMduto  or  rda* 
tive. 


We  are  now  first  to  consider  the  rigkU  offencfiu^  with  the 
means  of  acquiring  and  losing  them. 

*Now  the  rights  of  persons  that  are  commanded  to  be  ob- 
served by  the  municipal  law  are  of  two  sorts:  first,  such  as  are 
due  frmn  every  citizen,  which  are  usually  called  civil  duties; 
and,  secondly,  such  as  belong  to  him,  which  is  the  more 
popular  acceptation  of  riglUs  or  jura.  Both  may  indeed  be 
comprised  in  this  latter  division ;  for,  as  all  social  duties  are 
of  a  relative  nature,  at  the  same  time  that  they  are  due  yrom 
one  man,  or  set  of  men,  they  must  also  be  due  to  another* 
But  I  apprehend  it  will  be  more  clear  and  easy  to  consider 
many  of  them  as  duties  required  from,  rather  than  as  rights 
belonging  to,  particular  persons.  Thus,  for  instance,  al- 
legiance is  usually,  and  therefore  most  easily,  considered  as 
the  duty  of  the  people,  and  protection  as  the  duty  of  the 
magistrate ;  and  yet  they  are  reciprocally  the  rights  as  well 
as  duties  of  each  other.  Allegiance  is  the  right  of  the  magis- 
trate, and  protection  the  right  of  the  people. 

Persons  also  are  divided  by  the  law  into  either  natural  per- 
sons, or  artificial.  Natural  persons  are  such  as  the  God  of 
nature  formed  us;  artificial  are  such  as  are  created  and  devised 
by  human  laws  for  the  purposes  of  society  and  government, 
which  are  called  corporations  or  bodies  politic 

The  rights  of  persons  considered  in  their  natural  capacities 
are  also  of  two  sorts,  absolute  and  relative.  Absolute,  which 
are  such  as  appertain  and  belong  to  particular  men,  merely  as 
individuals  or  single  persons :  relative,  which  are  incident  to 
them  as  members  of  society,  and  standing  in  various  relations 
to  each  other.  The  first,  that  is,  absolute  rights,  will  be  the 
subject  of  the  present  chapter. 

By  the  absolute  riffkts  of  individuals,  we  mean  those  which 
are  so  in  their  primary  and  strictest  sense ;  such  as  would  be- 
long to  their  persons  merely  in  a  state  of  nature,  and  which 
every  man  is  entitled  to  enjoy,  whether  out  of  society  or  in 


judge,  in  the  first  twovolumes,  appears, 
in  a  great  degree,  to  be  that  of  the 
rights  of  persons  in  public  stations,  and 
the  rights  of  persons  in  private  rela- 
tions. But,  as  the  order  of  legal  sub- 
jecu  is,  in  a  great  measure,  arbitrary, 
and  does  not  admit  of  that  mathema- 


tical arrangement  where  one  proposition 
generates  another,  it  perhaps  would  be 
difficult  to  discover  any  method  more 
satisfactory  than  that  which  the  learned 
judge  has  pursued,  and  which  was  first 
suggested  by  Lord  C.  J.  Hale.  See 
Hale*s  Analysis  of  the  Law. — Ch. 
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it.  But  with  regard  to  the  absolute  duties  which  man  is  bound 
*to  perform  considered  as  a  mere  individual,  it  is  not  to  be  [  ^124  ] 
expected  that  any  human  municipal  law  should  at  all  explain 
or  enforce  them.  For  the  end  and  intent  of  such  laws  being 
only  to  r^[ulate  the  behaviour  of  mankind,  as  they  are  mem- 
bers of  society,  and  stand  in  various  relations  to  each  other, 
they  have  consequently  no  concern  with  any  other  but  social 
or  relative  duties.  Let  a  man  therefore  be  ever  so  abandoned 
in  his  principles,  or  vicious  in  his  practice,  provided  he  keeps 
his  wickedness  to  himself,  and  does  not  offend  against  the 
rules  of  public  decency,  he  is  out  of  the  reach  of  human 
laws.  But  if  he  makes  his  vices  pubUc,  though  they  be  such 
as  seem  principally  to  affect  himself,  (as  drunkenness,  or  the 
like),  they  then  become,  by  the  bad  example  they  set,  of 
pernicious  effects  to  society;  and  therefore  it  is  then  the 
business  of  human  laws  to  correct  them.  Here  the  circum- 
stance of  publication  is  what  alters  the  nature  of  the  case. 
Public  sobriety  is  a  relative  duty,  and  therefore  injoined  by 
our  laws ;  private  sobriety  is  an  absolute  duty,  which,  whether 
it  be  performed  or  not,  human  tribunals  can  never  know ;  and 
therefore  they  can  never  enforce  it  by  any  civil  sanction  (4). 
But,  with  respect  to  rights,  the  case  is  different.  Human  laws 
define  and  enforce  as  well  those  rights  which  belong  to  a  man 
considered  as  an  individual,  as  those  which  belong  to  him  con- 
sidered as  related  to  others. 

For  the  principal  aim  of  society  is  to  protect  individuals  in 
the  enjoyment  of  those  absolute  rights,  which  were  vested  in 
them  by  the  immutable  laws  of  nature;  but  which  could  not 
be  preserved  in  peace  without  that  mutual  assistance  and  in- 
tercourse, which  is  gained  by  the  institution  of  friendly  and 
social  communities.  Hence  it  follows,  that  the  first  and  pri- 
mary end  of  human  laws  is  to  maintain  and  regulate  these 
abschite  rights  of  individuals.     Such  rights  as  are  social  and 


(4)  The  circumstance  of  publication  Human  laws  prohibit  every  where  the 

cannot  alter  the   intrinsic  criminality  guilty  action,  but  punishment  can  only 

of  the  vicious  act.     Whatever  is  per-  be  the  consequence  of  detection. — Ch. 

nicious  to  society  as  an  example,  must  [A  code  would  be  miserably  imperfect, 

necessarily  be  vicious  and  destructive  however,  which  did  not  provide  for  the 

in  itsel£     What  is  ruinous  and  crimi-  correction,  or  punishment,   of  many 

nal  to  repeat  and  follow,  must  also  be  breaches  of  municipal  law,  not  com- 

ruinous  and   criminal    to  commence,  mitted  openfy.'— Ed.] 

VOL.  I.  M 
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relative  result  {roniy  and  are  posterior  to^  the  formation  of  states 
and  societies:  so  that  to  maintain  and  regulate  these,  is  clearly 
a  subsequent  consideration.  And  therefore  the  principal  view 
of  human  laws  is,  or  ought  always  to  be,  to  explain,  protect, 
[  *125  ]  and  enforce  such  rights  as  are  absolute,  which  in  *themselve8 
are  few  and  simple  (5);  and  then  such  rights  as  are  relative, 
which,  arising  fi^m  a  variety  of  connexions,  will  be  far  more 
numerous  and  more  complicated.  These  will  take  up  a  greater 
space  in  any  code  of  laws,  and  hence  may  appear  to  be  more 
attended  to,  though  in  reality  they  are  not,  than  the  rights  of 
the  former  kind.  Let  us  thOTefore  proceed  to  examine  how 
far  all  laws  ought,  and  bow  far  the  laws  of  England  actually 
do,  take  notice  of  these  absolute  rights,  and  provide  for  their 
lasting  security. 
The  natural  li-  The  absolute  riffhts  of  man,  considered  as  a  free  amnt,  en- 

dowed  with  discernment  to  know  good  from  evil,  and  with 
power  of  choosing  those  measures  which  appear  to  him  to  be 
most  desirable,  are  usually  summed  up  in  one  general  appel- 
lation, and  denominated  the  natural  liberty  of  mankind.  This 
natural  (6)  liberty  consists  properly  in  a  power  of  acting  as 
one  thinks  fit,  without  any  restraint  or  control,  unless  by  the 
law  of  nature  (7) ;  being  a  right  inherent  in  us  by  birth,  and 
one  of  the  gifts  of  God  to  man  at  his  creation,  when  he  en* 
dued  him  with  the  faculty  of  free-will.  But  every  man,  when 
he  enters  into  society,  gives  up  a  part  of  his  natural  liberty,  as 
the  price  of  so  valuable  a  purchase;  and  in  consideration  of 
receiving  the  advantages  of  mutual  commerce,  obliges  himself 
to  conform  to  those  laws,  which  the  community  has  thought 
proper  to  establish.  And  this  species  of  legal  obedience  and 
conformity  is  infinitely  more  desirable  than  that  wild  and  sa- 
vage liberty  which  is  sacrificed  to  obtain  it.  For  no  man,  that 
considers  a  moment,  would  wish  to  retain  the  absolute  and 
uncontrolled  power  of  doing  whatever  he  pleases:  the  conse- 
quence of  which  is,  that  every  other  man  would  also  have  the 


(6)  See  Vol.  4,  p.  3.  municipal  regnUtion.    No  doubt  eveiy 

(6)  At  to  political,  or  d^il  liberty,  real  adyantage  enjoyed  by  man  may 
see  ante,  p.  6,  and  the  note  thereto.  be  referred  to  the  bounty  of  Ood ;  and 

(7)  "  The  law  of  nature"  meant  the  rettrictiont  impoecd  by  the  law  of 
thoM  rules  of  conduct  plainly  dedueiUe  nature  upon  man'e  liberty  of  action, 
from  principles  of  natural  reason  alone,  by  no  means  impair  (they  very  greatly 
without  the  aid  of  revelation,  or  of  enhance)  the  Taltte  of  that  beneihction. 
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ssune  power:  and  then  there  would  be  no  security  to  indivi- 
duals in  any  of  the  enjoyments  of  life.  Political,  therefore,  or 
civil  liberty,  which  is  that  of  a  member  of  society,  is  no  other  citu  liberty. 
than  natural  liberty  so  &r  restrained  by  human  laws  (and  no 
farther)  as  is  necessary  and  expedient  for  the  general  advan- 
tage of  the  public  (c).  Hence  we  may  collect  that  the  law, 
which  restrains  a  man  from  doing  ^mischief  to  his  fellow-  C  1^^  ] 
citizens,  though  it  diminishes  the  natural,  increases  the  civil 
liberty  of  mankind;  but  that  every  wanton  and  causeless  re- 
straint of  the  will  of  the  subject,  wheither  practised  by  a  mon- 
arch, a  nobility,  or  a  popular  assembly,  is  a  degree  of  tyranny : 
nay,  that  even  laws  themselves,  whether  made  with  or  without 
our  consent,  if  they  regulate  and  constrain  our  conduct  in 
matters  of  mere  indifference,  without  any  good  end  in  view, 
are  regulations  destructive  of  liberty:  whereas,  if  any  public 
advantage  can  arise  from  observing  such  precepts,  the  control 
df  our  private  inclinations,  in  one  or  two  particular  points,  will 
conduce  to  preserve  our  general  freedom  in  others  of  more 
importance;  by  supporting  that  state  of  society  which  alone 
can  secure  our  independence.  Thus  the  statute  of  King  Ed- 
ward IV.  (d),  which  forbad  the  fine  gentleman  of  those  times 
(under  the  degree  of  a  lord)  to  wear  pikes  upon  their  shoes 
or  boots  of  more  than  two  inches  in  length,  was  a  law  that 
savoured  of  oppression;  because,  however  ridiculous  the  fa- 
shion then  in  use  might  appear,  the  restraining  it  by  pecu- 
niary penalties  could  serve  no  purpose  of  common  utility. 
But  the  statute  of  King  Charles  IL  \e)  (8),  which  prescribes 
a  thing  seemingly  as  indifferent,  (a  dress  for  the  dead,  who 
are  all  ordered  to  be  buried  in  woollen),  is  a  law  consistent 
with  public  liberty;  for  it  encourages  the  staple  trade,  on 
which  in  great  measure  depends  the  universal  good  of  the  na- 
tion.    So  that  laws,  when  prudently  framed,  are  by  no  means 

(c)  FacuUoi  ^ut,  quod  euique  fatvrt  6,  the  note  to  which  see. — Ed.] 
UUU  nisi  quid  Jure  proMbetur.   Inst  1.  (d)  3  Edw.  IV.  c  5. 

3. 1.    [Blackitone  here  lemTes  out  the         (e)  30  Car.  11.  st  1,  c.  8. 
wordi  "  Ti  aut,*'  which  he  gives  in  page 


(8)  Tht  statute  of  Charles  II.  which  the  absence  of  all  interference  is  more 
BUfikstone  was  diapoatd  to  think  ao  beneflcial  to  eTery  branch  of  trade, 
&vourably  off  has  been  repealed  by  the  than  any  attempts  at  forcing  it  by  en- 
statute  of  54  Geo.  III.  c  108.    We  are  cooragtmonts. 
beginning  to  learn*  though  slowly*  that 
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subversive,  but  rather  introductive  of  liberty:  for,  as  Mr.  Locke 
has  well  observed  (f)^  where  there  is  no  law  there  is  no  free- 
dom. But  then,  on  the  other  hand^  that  constitution  or  frame 
of  government,  that  system  of  laws  is  alone  calculated  to  main- 
tain civil  liberty,  which  leaves  the  subject  entire  master  of  his 
own  conduct,  except  in  those  points  wherein  the  public  good 
requires  some  direction  or  restraint  (9). 

(/)  On  Got.  p.  2,  §  67. 


(9)  The  Uheriai  ^uidlibet  faeiendi, 
or  the  liberty  of  doing  every  thing 
which  a  man's  passions  urge  him  to 
attempt,  or  his  strength  enables  him 
to  effect,  is  savage  ferodty ;  it  is  the 
liberty  of  a  tiger,  and  not  the  liberty  of 
a  man. 

"  Moral  or  natural  liberty  (in  the 
words  of  Burlamaqui,  ch.  S,  f.  15)  is 
the  right  which  nature  gives  to  all 
mankind  of  disposing  of  their  persons 
and  property  after  the  manner  they 
judge  most  consonant  to  their  happi- 
ness, on  condition  of  their  acting  with- 
in the  limits  of  the  law  of  nature,  and 
that  they  do  not  any  way  abuse  it  to 
the  prejudice  of  any  other  men." 

Civil  liberty  is  well  defined  by  our 
author  to  be  "  that  of  a  member  of 
society,  and  is  no  other  than  ftatural 
Ubertff  so  far  restrained  by  human  laws 
(and  lio  further)  as  is  necessary  and  ex- 
pedient for  the  general  advantage  of 
the  public"    ■ 

Mr.  Paley  begins  his  excellent  chap- 
ter upon  civil  liberty  with  the  following 
definition :  *'  Civil  liberty  is  the  not 
being  restrained  by  any  law,  but  what 
conduces  in  a  greater  degree  to  the 
public  wel&re."     B.  vL  c.  5, 

The  archbishop  of  York  haa  defined 
*'  civil  or  legal  liberty  to  h$  that  which 
consists  in  a  freedom  from  all  restraints 
except  such  as  established  law  imposes 
for  Uie  good  of  the  community,  to 
which  the  partial  good  of  each  indi- 
vidual is  obliged  to  give  place." — (A 
Sermon  preached  Feb.  21, 1777,  p.  19). 

All  these  three  definitions  of  civil 
liberty  are  clear,  distinct,  and  rational, 
and  it  is  probable  they  were  intended 


to  convey  exactly  the  same  ideas ; 
but  I  am  inclined  to  think  that  the 
definition  given  by  the  learned  judge 
is  the  most  perfect,  as  there  are  many 
restraints  by  natural  law,  which,  though 
the  established  law  does  not  enforce, 
yet  it  does  not  vacate  and  remove. 

In  the  definition  of  civil  liberty  it 
ought  to  be  understood,  or  rather  ex- 
pressed, that  the  restraints  introduced 
by  the  law  should  be  equal  to  all,  or 
as  much  so  as  the  nature  of  things 
will  admit 

Political  liberty  may  be  defined  to 
be  the  security  with  which,  from  the 
constitution^  form,  and  nature  of  the 
established  government,  the  subjects 
ei\joy  civil  liberty.  No  ideas  or  defi- 
nitions are  more  distinguishable  than 
those  of  civil  and  political  liberty;  yet 
they  are  generally  confounded.  [But 
see  ante,  note  9,  to  p.  6. — Ed.]  The 
last  species  of  liberty  has  probably 
more  than  the  rest  engaged  the  atten- 
tion of  mankind,  and  particularly  of 
the  people  of  England.  Civil  liberty, 
which  is  nothing  more  than  the  im- 
partial administration  of  equal  and  ex- 
pedient laws,  they  have  long  enjoyed 
nearly  to  as  great  an  extent  as  can  be 
expected  under  any  human  establish- 
ment 

But  some,  who  are  zealous  to  perpe- 
tuate these  inestimable  blessings  of 
civil  liberty,  &ncy  that  our  political 
liberty  may  be  augmented  by  reforms, 
or  what  they  deem  improvements  in 
the  constitution  of  the  government 
Men  of  such  opinions  and  dispositions 
there  will  be,  and  perhaps  it  is  to  be 
wished  that  there  shoidd  be,  in  all 
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The  idea  and  practice  of  this  political  or  civil  liberty  flourish 
in  their  highest  vigour  in  these  kingdoms,  where  it  falls  *little 
short  of  perfection,  and  can  only  be  lost  or  destroyed  by  the 
folly  or  demerits  of  its  owner:  the  legislature,  and  of  course 
the  laws  of  England,  being  peculiarly  adapted  to  the  preser- 
vation of  this  inestimable  blessing  even  in  the  meanest  subject. 
Very  different  from  the  modem  constitutions  of  other  states 
on  the  continent  of  Europe,  and  from  the  genius  of  the  impe- 
rial  law;  which  in  general  are  calculated  to  vest  an  arbitrary 
and  despotic  power,  of  controlling  the  actions  of  the  subject, 
in  the  prince,  or  in  a  few  grandees.  And  this  spirit  of  liberty 
is  so  deeply  implanted  in  our  constitution,  and  rooted  even  in 
our  very  soil,  that  a  slave  or  a  negro,  the  moment  he  lands  in 
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times.  But  before  any  serious  expe- 
riment is  made,  we  ought  to  be  con- 
vinced by  little  less  than  mathematical 
demonstration,  that  we  shall  not  sacri- 
fice substance  to  form,  the  end  to  the 
means,  or  exchange  present  possession 
for  (uture  prospects. 

There  is  another  common  notion  of 
liberty,  which  is  nothing  more  than  a 
freedom  from  confinement.  This  is  a 
part  of  civil  liberty,  but  it  being  the 
most  important  part,  as  a  man  in  a 
gaol  can  have  the  exercise  and  enjoy- 
ment of  few  rights,  it  is  tar'  s^oxifv 
called  liberty. 

But,  where  imprisonment  is  neces- 
sary for  the  ends  of  public  justice,  or 
the  safety  of  the  community,  it  is 
perfectiy  consistent  with  civil  liberty. 
For  Mr.  Paley  has  well  observed, 
that,  "  it  is  not  the  rigour,  but  the 
inexpediency  of  laws  and  acts  of  au- 
thority, which  makes  them  tyranni- 
caL"     (B.  vi.  c.  5). 

This  is  agreeable  to  that  notion  of 
dvU  liberty  entertained  by  Tacitus, 
one  who  was  well  acquainted  with  the 
principles  of  human  nature  and  human 
governments,  when  he  sajrs,  Ootkones 
regnamiMT  paalo  jam  adducthu  qmam 
emUrm  Otrmmtorum  gtnUtt  nondtim 
iamgn  titpra  UberUttem,  De  Mor.  Ger. 
c.  43. 

It  is  very  surprising  that  the  learned 


commentator  should  cite  with  appro- 
bation (p.  6)  that  absurd  definition  of 
liberty  given  in  Justinian's  Institutes: 
Facuitat  ^ust  quod  euique  faeere  Ubei, 
nisi  quid  ti  aui  jure  prohibehtr.  In 
every  country,  and  under  all  circum- 
stances, the  snigects  possess  the  liberty 
described  by  this  definition,  or  that 
littie  power  of  action,  of  which  force 
and  barbarous  laws  have  not  bereft 
them.  They  who  acquire  the  most 
intimate  acquaintance  vrith  those  laws 
and  that  constitution,  will  always  be 
the  most  convinced,  that,  to  be  free,  is 
to  live  in  a  country  where  the  laws  are 
just,  expedient,  and  impartially  ad- 
ministered, and  where  the  subjects  have 
security  that  they  will  continue  so; 
and,  allowing  for  some  slight,  and  per- 
haps ineritable  imperfections,  that,  to 
be  free,  is  to  be  bom  and  to  live  under 
the  English  constitution*  Haite  retU 
ntte,  qtUMO,  QuirHeSt  qmm  vobis  ftm- 
quam  kar§ditatem,  wiajoret  vetiri  rtW' 
queruni.  Cic.  4  Phil. — Ch.  [Mr.  Chris- 
tian also  says  that  **  liberty,  in  all 
times,  has  been  the  clamour  of  men 
of  profligate  lives  and  desperate  for- 
tunes:" he  might,  howeyer,  with  pro- 
priety, have  added,  that,  popular  cla- 
mour, though  frequently  misdirected, 
has,  at  times,  been  successfully  em^ 
ployed  as  a  coarse,  but  powerful,  means 
of  working  public  good. — Ed.] 
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England)  falls  under  the  protection  of  the  laws,  and  so  far  be- 
comes a  freeman  (^)  (10);  though  the  master's  right  to  his 
service  may  possibly  still  continue  (11). 

The  absolute  rights  of  every  Englishman,' (which,  taken  in  a 
political  and  extensive  sense,  are  usually  called  their  liberties), 
as  they  are  founded  on  nature  and  reason,  so  they  are  coeval 
with  our  form  of  government;  though  subject  at  times  to  fluc- 
tuate and  change:  their  establishment  (excellent  as  it  is)  being 
still  human.  At  some  times  we  have  seen  them  depressed  by 
overbearing  and  tymnnical  princes;  at  others  so  luxuriant  as 
even  to  tend  to  anarchy,  a  worse  state  than  tyranny  itself  as 
any  government  is  better  than  none  at  all  (12)  (13).  But  the 
vigour  of  our  free  constitution  has  always  delivered  the  nation 
from  these  embarrassments :  and,  as  soon  as  the  convulsions 
consequent  on  the  struggle  have  been  over,  the  balance  of  our 
rights  and  liberties  has  settled  to  its  proper  level;  and  their 
fundamental  articles  have  been  from  time  to  time  asserted  in 
parliament,  as  often  as  they  were  thought  to  be  in  danger. 

Firsts  by  the  great  charter  of  liberties,  which  was  obtained, 
sword  in  hand,  from  King  John,  and  afterwards,  with  some  al- 
terations, confirmed  in  parliament  by  King  Henry  the  Third, 
his  son.  Which  charter  contained  very  few  new  grants ;  but,  as 
Sir  Edward  Coke  (A)  observes,  was  for  the  most  part  declaratory 
[  *128  ]     of  the  principal  groimds  of  the  fundamental  *laws  of  Eng- 


Rightsand  liber- 
ties of  the  Bul^ect 
aiserted 

1   By  Magna 
Charui; 


ig)  Salk.  666.     See  ch.  14,  p.  423. 


(A)  2  Inst  proem. 


(10)  See  ante,  p.  41,  n.  6,  and  the 
recent  statute  of  3  &  4  Gul.  IV.  c.  78. 

(11)  I  do  not  see  how  the  master's 
right  to  the  senrice  can  postibly  con- 
tinue I  it  can  only  arise  from  a  contract, 
which  the  negro  in  a  state  of  slavery 
is  incapahle  of  entering  into  with  his 
master.    See  page  426. — Ch. 

(12)  Lord  Camden  concluded  his 
judgment  in  the  case  of  general  war- 
rants in  the  same  words :  **  One  word 
more  for  ourselves;  we  are  no  advo- 
cates for  libels ;  all  governments  must 
set  their  &ces  against  them,  and  when- 
ever they  come  before  us  and  a  jury, 
we  shall  set  our  &ces  against  them ; 
and  if  juries    do  not   prevent   them. 


they  may  prove  fatal  to  liberty,  destroy 
government,  and  introduce  anarchy; 
but  tyranny  is  better  than  anarchy,  and 
the  worst  government  better  than  none 

ataU."     (2  WUs.  292) Ch. 

(13)  Anarchy  is,  no  doubt,  whilst  it 
lasts,  a  worse  state  than  tyranny  Itself; 
but  it  is  not  to  be  forgotten  that  an- 
archy cannot  be  of  long  duration, 
though  tyranny  may.  In  any  particular 
case,  the  change  from  anarchy  may  pos- 
sibly be,  not  to  liberty,  but  to  military 
despotism ;  this,  however,  would  be  an 
indifferent  reason  for  submitting,  with- 
out a  struggle,  to  tyranny.  See  tmi4, 
the  notes  to  pp.  6, 10,  and  67. 
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land  (14).  Afterwards  by  the  statute  called  an^irmatio  car-* 
tarum  (<),  whereby  the  great  charter  is  directed  to  be  allowed 
as  the  common  law;  all  judgments  contrary  to  it  are  declared 
Toid:  copies  of  it  are  ordered  to  be  sent  to  all  cathedral 
churches,  and  read  twice  aryear  to  the  people ;  and  sentence 
of  excommunication  is  directed  to  be  as  constantly  denounced 
against  all  those  that,  by  word,  deed,  or  counsel,  act  contrary 
thereto,  or  in  any  degree  infringe  it  Next,  by  a  multitude  of 
subsequoit  corroborating  statutes,  (Sir  Edward  Coke,  I  think, 
reckons  thirty-two)  (A),  from  the  first  Edward  to  Henry  the 
Fourth.  Then,  afteralonginterval,  by^;M^t^i0fi<7/n^i/(15);  9.  b^  the  petition 
which  was  a  parliamentary  declaration  of  the  liberties  of  the 
people,  assented  to  by  King  Charles  the  First  in  the  beginning 
of  his  reign.  Which  was  closely  followed  by  the  still  more 
ample  concessions  made  by  that  unhappy  prince  to  his  parlia- 
ment before  the  fatal  rupture  between  them;  and  by  the  many 
salutary  laws,  particularly  the  habeas  corpus  act  (16),  passed 
under  Charles  the  Second.      To  these  succeeded  ihs  bill  of  asythebuior 

•^     rlghti; 

rights^  or  declaration  deliyered  by  the  lords  and  commons  to 
the  Prince  and  Princess  of  Orange,  13th  of  February,  1688; 
and  afterwards  enacted  in  parliament,  when  they  became  king 
and  queen:  which  declaration  concludes  iti  these  remarkable 
words ;  **  and  they  do  claim,  demand,  and  insist  upon,  all  and 
singular  the  premises,  as  their  undoubted  rights  and  liberties." 
And  the  act  of  parliament  itself  (J)  recognises  ^*  all  and  singu- 
lar the  rights  and  liberties  asserted  and  claimed  in  the  said  de^ 
claration  to  be  the  true,  antient,  and  indulntable  rights  of  the 
people  of  this  kingdom.^'  Lastly,  these  liberties  were  again  ^fl^^J^^^' 
asserted  at  the  commencement  of  the  present  century,  in  the 
act  ofseUUment  (m),  whereby  the  crown  was  limited  to  his  pre- 
sent majesty's  illustrious  house:  and  some  new  provisions  were 
added,  at  the  same  fortunate  sera,  for  better  securing  our  re- 
ligion, laws,  and  liberties  (17);  which  the  statute  declares  to 
be  ^^  the  birthright  of  the  people  of  England,"  according  to  the 
antient  doctrine  of  the  common  law  (n). 

(ft)  2&  Edw.  I.  (m)  12  &  18  W.  III.  c.  2. 

(A)  2  Inst  proem.  (fi)  Plowd.  55. 

(0  1  W.  &  M.  St  2,  c  2. 


(14)  See  a  AiUer  aoeount  of  Mag^a     437. 

Charta,  Vol.  4,  p.  424.— Ch.  (16)  See  Vol.  4»  p.  488. 

(15)  See  poti,  p.  140,  and  Vol.  4,  p.  (17)  See  Vol.  4,  p.  440. 
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I.  The  Tight  of 
penooal  iccurity. 


THE  RIGHTS 

*Thus  much  for  the  declaration  of  our  rights  and  liberties. 
The  rights  themselves,  thus  defined  by  these  several  statutes, 
consist  in  a  number  of  private  immunities ;  which  will  appear, 
from  what  has  been  premised,  to  be  indeed  no  other,  than  either 
that  residuum  of  natural  liberty,  which  is  not  required  by  the 
laws  of  society  to  be  sacrificed  to  public  convenience ;  or  else 
those  civil  privileges,  which  society  hath  engaged  to  provide, 
in  lieu  of  the  natural  liberties  so  given  up  by  individuals  (18). 
These  therefore  were  formerly,  either  by  inheritance  or  pur- 
chase, the  rights  of  all  mankind;  but,  in  most  other  countries 
of  the  world  being  now  more  or  less  debased  and  destroyed, 
they  at  present  may  be  said  to  remain,  in  a  peculiar  and  em-* 
phatical  manner,  the  rights  of  the  people  of  England.  And 
these  may  be  reduced  to  three  principal  or  primary  articles; 
the  right  of  personal  security,  the  right  of  personal  liberty,  and 
the  right  of  private  property :  because,  as  there  is  no  other 
known  method  of  compulsion,  or  of  abridging  man's  natural 
free-will,  but  by  an  infringement  or  diminution  of  one  or  other 
of  these  important  rights,  the  preservation  of  these,  inviolate, 
may  justly  be  said  to  include  the  preservation  of  our  civil  im* 
munities  in  their  largest  and  most  extensive  sense. 

L  The  right  of  personal  security  consists  in  a  person's  legal 
and  uninterrupted  enjoyment  of  his  life,  his  limbs,  his  body, 
his  health,  and  his  reputation. 

1.  Life  is  the  immediate  gift  of  Grod,  a  right  inherent  by 
nature  in  every  individual;  and  it  begins  in  contemplation  of 
law  as  soon  as  an  in&nt  is  able  to  stir  in  the  mother's  womb. 
For  if  a  woman  is  quick  with  child,  and,  by  a  potion  or  other- 
wise, killeth  it  in  her  womb ;  or  if  any  one  beat  her,  whereby 
the  child  dieth  in  her  body,  and  she  is  delivered  of  a  dead 
child;  this,  though  not  murder(19),  was  by  the  antient  law 


(18)  See  ante,  pp.  45,  125;  Vol.  2, 
p.  8,  note;  and  VoL  3,  p.  158. 

(19)  The  distinction  between  mur- 
der and  manslaughter,  or  felonious  ho- 
micide, in  the  time  of  Bracton,  was  in 
a  great  degree  nominaL  The  punish- 
ment of  both  was  the  same ;  for  mur- 
der, as  well  as  manslaughter,  by  the 
common  law,  had  the  benefit  of  clergy. 
Post.  302.— Ch.  [By  the  statute  of 
9  Geo.  IV.  c.  31,8.  9,  the  punishment 


affixed  to  the  crime  of  manslaughter  is 
transportation  for  life,  or  any  term  not 
less  than  seven  years ;  or  imprisonment 
for  any  term  not  exceeding  four  years ; 
or  payment  of  a  fine,  at  the  discretion 
of  the  court  By  the  10th  section  of 
the  said  statute,  it  is  enacted,  that  no 
punishment  or  forfeiture  shall  be  iit- 
curred  by  homicide  not  felonious. — 
Ed.] 
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homicide  or  manslaughter  (o).     But  the  modern  law  doth  not 

look  *upon  this  offence  in  quite  so  atrocious  a  light  (20),  but     [  *ldO  ^ 

merely  as  a  heinous  misdemesnor  {p). 

An  infant  tit  ventre  sa  mere^  or  in  the  mother's  womb,  is  sup- 
posed in  law  to  be  bom  for  many  purposes.  It  is  capable  of 
having  a  legacy,  or  a  surrender  of  a  copyhold  estate,  made  to 
it  It  may  have  a  guardian  assigned  to  it  (q) ;  and  it  is' ena- 
bled to  have  an  estate  limited  to  its  use,  and  to  take  afterwards 
by  such  limitation,  as  if  it  were  then  actually  bom  (r)  (21). 
And  in  this  point  the  civil  law  agrees  with  ours  («). 

2.  A  man's  limbs  (by  which  for  the  present  we  only  under- 
stand those  members  which  may  be  useful  to  him  in  fight,  and 
the  loss  of  which  alone  amounts  to  mayhem  by  the  common 
law)  are  also  the  gift  of  the  wise  Creator,  to  enable  him  to 

(o)  Si  ttU^nit  mulierem  pregnantem 
p^reuatgril,  vel  ei  venenum  dederii,  per 
quod  feeerit  abortivam ;  H  puerperium 
jamformatum  fuerit,  tt  maxhne  Hfiterit 
ammatum,  faeit  homUddium, 

(p)  3  intt  60. 


{q)  Stat  12  Car.  II.  c.  24. 

(r)  Stat  10  &  II  W.  III.  c.  16. 

(i)  Qui  in  utero  tuni,  tn  jure  eiviU 
inUUiguntur  in  rerum  naiura  etu,  cum 
de  ecrum  e^mmedo  agaiur,    F£  1.  5.  26. 


(20)  But  if  the  child  be  born  alive, 
and  afterwards  die  in  consequence  of 
the  potion  or  beating,  it  will  be  mur- 
der; (3  Inst  60 ;  1  P.Wms.  245) ;  and 
of  course  those  who,  with  a  wicked  in- 
tent, administered  the  potion,  or  ad- 
vised the  woman  to  take  it,  will  be  ac- 
cessaries before  the  fact,  and    subject 
to  the  same  pnniihment  as  the  prind- 
paL — Cb.     [By  the  statute  of  9  Gea 
IV.  c.  31,  8.  13,  it  is  enacted,  that  if 
any  person,  with  intent  to  procure  the 
miscarriage  of  any  woman,  then  being 
quick  with  child,  shall  cause  her  to 
take  poison,  or  use  any  other  means 
with  the  like  intent,  every   such  of- 
fender, and   all  who  counsel  or  abet 
him,   shall  be  guilty  of  felony,    and 
being  convicted  thereof,    shall  suffer 
death.     And  if  the  woman  was  not 
quick  with  child,  then  such  offender, 
his  counsellors  or  abettors,   shall  be 
guilty  of  felony,  and  being  convicted 
thereof,  shall  be  liable,  at  the  discre- 
tion of  the  court,  to  be  transported  for 
any  term  not  exceeding  fourteen  years, 
nor  less  than  seven  years ;  or  be  im- 


prisoned, with  or  vrithottt  hard  labour, 
for  any  term  not  exceeding  three  years; 
and,  if  a  male,  to  be  once,  twice,  or 
thrice  publicly  or  privately  whipped, 
if  the  court  shall  so  think  fit,  in  ad- 
dition to  such  imprisonment — £d.] 

(21)  It  may  have  a  distributive  share 
of  intestate  property,  even  with  the 
half-blood;  (1  Ves.  81);  it  is  capable 
of  taking  a  devise  of  land;  (2  Atk. 
117;  1  Freem.  244,  293);  it  takes, 
under  a  marriage  settlement,  a  provi- 
sion made  for  children  living  at  the 
death  of  the  father.  (1  Ves.  86).  And 
it  has  lately  been  decided,  that  mar- 
riage, and  the  birth  of  a  posthumous 
child,  amount  to  a  revocation  of  a  will 
executed  previous  to  the  marriage. 
(6  T.  R.  49).  It  takes  land  by  de- 
scent; though,  in  that  case,  the  pre- 
sumptive heir  may  enter  and  receive 
the  profits  for  his  own  use  till  the  birth 
of  the  child,  (3  Wils.  626),  which 
seems  to  be  the  only  interest  it  loses 
by  its  situation.  See  also  VoL  2,  p. 
169.— Ch. 
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protect  himself  from  external  injuries  in  a  state  of  nature.  To 
these  therefore  he  has  a  natural  inherent  right;  and  they  can- 
not be  wantonly  destroyed  or  disabled  without  a  manifest 
breach  of  civil  liberty. 

Both  the  life  and  limbs  of  a  man  are  of  such  high  value^  in 
the  estimation  of  the  law  of  England,  that  it  pardons  eren 
homicide  if  committed  se  defendenio,  or  in  order  to  preserve 
them.  For  whatever  is  done  by  a  man,  to  save  either  life  or 
member,  is  looked  upon  as  done  upon  the  highest  necessity 
and  compulsion.  Therefore,  if  a  man  through  fear  of  death 
or  mayhem  is  prevailed  upon  to  execute  a  deed,  or  do  any 
other  legal  act :  these,  though  accompanied  with  all  other  the 
requisite  solemnities,  may  be  afterwards  avoided,  if  forced  upon 
him  by  a  well-grounded  apprehension  of  losing  his  Ufe,  or  even 
his  limbs,  in  case  of  his  non-compliance  {t).  And  the  same  is 
also  a  sufficient  excuse  for  the  commission  of  many  misdemea- 
nors, as  will  appear  in  the  fourth  book.  The  constraint  a  man 
is  under  in  these  circumstances  is  called  in  law  duressy  from  the 
[  *181  ]  Latin  duritiesj  of  which  there  are  two  *sorts;  duress  of  im- 
prisonment, where  a  man  actually  loses  his  liberty,  of  which 
we  shall  presently  speak;  and  duress  per  minasy  where  the 
hardship  is  only  threatened  and  impending,  which  is  that  we 
are  now  discoursing  of.  Duress  per  minas  is  either  for  fear  of 
loss  of  life,  or  else  for  fear  of  mayhem,  or  loss  of  limb.  And 
this  fear  must  be  upon  sufficient  reason ;  ^^  lum,''  as  Bracton 
expresses  it,  ^*  swspicio  cujuslibet  vani  et  metiadosi  hominisy  sed 
talis  qui  postit  cadere  in  vintm  canstaniem;  talis  enim  debet  esse 
metusy  qui  in  se  covitineat  vitm  perieuhim,  out  corporis  cmciet^ 
turn  (uy*  A  fear  of  battery,  or  being  beaten,  though  never  so 
well-grounded,  is  no  duress :  neither  is  the  fear  of  having  one's 
house  burned,  or  one's  goods  taken  away  and  destroyed ;  be* 
cause,  in  these  cases,  should  the  threat  be  performed,  a  man 
may  have  satisfaction  by  recovering  equivalent  damages  {w) : 
but  no  suitable  atonement  can  be  made  for  the  loss  of  life,  or 
limb  (22).  And  the  indulgence  shewn  to  a  man  under  this, 
the  principal,  sort  of  duress,  the  fear  of  losing  his  life  or 
limbs,  agrees  also  with  that  maxim  of  the  civil  law ;  ignoscitur 
ei  qui  saangumem  sman  qualiter  qualiier  redemptum  volmt  (x), 

(0  2  Inst  483.        (v)  L.  2,  c.  5,       (w)  2  Inat  483.       (x)  Ff.  48.  21.  1. 


(22)  See  Vol.  4,  p.  30.— Ch. 
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The  law  not  only  regards  life  and  member,  and  protects 
ever)'  man  in  the  enjoyment  of  them,  but  also  furnishes  him 
with  every  thing  necessary  for  their  support.  For  there  is  no 
man  so  indigent  or  wretched,  but  he  may  demand  a  supply 
sufficient  for  all  the  necessities  of  life  from  the  more  opulent 
part  of  the  coonnwiity,  by  means  of  the  several  statutes 
enacted  for  the  relief  of  the  poor;  of  which  in  their  proper 
places  (88).  A  humane  provision ;  yet  though  dictated  by 
the  principles  of  society,  discountenanced  by  die  Roman  laws. 
For  the  edicts  of  the  Eniperor  Constantino,  commanding  the 
public  to  maintain  the  children  of  those  who  were  unable  to 
provide  for  them,  in  order  to  prevent  liie  murder  and  exposure 
of  infants,  an  institution  founded  on  the  same  principle  as 
our  foundling  hospitals,  though  comprised  in  the  Tfaeodosiac 
code  (y),  were  rejected  in  Justinian's  collection. 

*Tbese  rights,  of  life  and  member,  can  only  be  determined  [  *ld2  ] 
by  the  death  of  the  person ;  which  was  formerly  accounted  to 
be  either  a  civil  or  natural  death.  The  civil  deadi  com- 
menced, if  any  man  was  banished  or  abjured  the  realm  (z)  by 
the  process  of  the  common  law,  or  entered  into  religion;  that 
is,  went  into  a  monastery,  and  became  there  a  monk  professed: 
in  which  cases  he  was  absolutely  dead  in  law,  and  his  next  heir 
should  have  his  estate.  For  such  banished  man  was  entirely 
cut  off  from  society;  and  such  a  monk,  upon  his  profession, 
renounced  solemnly  all  secular  concerns:  and  besides,  as  the 
popish  deigy  claimed  an  exemption  from  the  duties  of  civil 
life  and  the  commands  of  the  temporal  magistrate,  the  genius 
of  the  English  laws  would  not  suffer  those  persons  to  enjoy 
the  benefits  of  society,  who  secluded  themselves  from  it,  and 
refosed  to  submit  to  its  r^ulations  (a).  A  monk  was  there- 
fore accounted  civilUer  mortum  (24),  and  when  he  entered 
into  religion  might,  like  other  dying  men,  make  his  testament 
and  executors;  or,  if  he  made  none,  the  ordinary  might  grant 
administration  to  his  next  of  kin,  as  if  he  were  actually  dead 
intestate.     And  such  executors  and  administrators  had  the 

(y)  L.  11,  t  27.  $eeuU,  qui  foetus  esi  miUt  CkrUHs  nee 

(s)  Co.  Litt  183.  hefufiehm  perHnet  ad  eum  qui  mow  dehet 

(a)  This  was  also  a    rule    in  the  gerere  qffiemm, 
feodal  law,  L  2,  t.  21— dtoltl  esse  miles 

(23)  See  post,  p.  B69 ;   and  Vol  4,  p.  432.       (24)  See  Vol.  2,  p.  121. 
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same  power,  and  might  bring  the  same  actions  for  debts  due 
to  the  religious,  and  were  liable  to  the  same  actions  for  those 
duejrom  him,  as  if  he  were  naturally  deceased  (i).  Nay,  so 
far  has  this  principle  been  carried,  that  when  one  was  bound 
in  a  bond  to  an  abbot  and  his  successors,  and  afterwards  made 
his  executors,  and  professed  himself  a  monk  of  the  same  abbey, 
and  in  process  of  time  was  hhnself  made  abbot  thereof;  here 
the  law  gave  him,  in  the  capacity  of  abbot,  an  action  of  debt 
against  his  own  executors  to  recover  the  money  due  (c).  In 
short,  a  monk  or  religious  was  so  effectually  dead  in  law,  that 
a  lease  made  even  to  a  third  person,  during  the  life  (generally) 
of  one  who  afterwards  became  a  monk,  determined  by  such  his 
entry  into  religion:  for  which  reason,  leases  and  other  convey- 
ances for  life  were  usually  made  to  have  and  to  hold  for  the 
[  *133  ]  term  of  one's  natural  life  {d).  But,  *even  in  the  times  of 
popery,  the  law  of  England  took  no  cognizance  of  profession^ 
in  any  foreign  country,  because  the  fact  could  not  be  tried  iii 
our  courts  (e):  and  therefore,  since  the  reformation,  this  dis- 
ability  is  held  to  be  abolished  {f)\  as  is  also  the  disability 
of  banishment,  consequent  upon  abjuration,  by  statute  21 
Jac*  I.  c-  28  (25). 

This  natural  life  being,  as  was  before  observed,  the  imme- 
diate donation  of  the  great  Creator,  cannot  legally  be  disposed 
of  or  destroyed  by  any  individual,  neither  by  the  person  him- 
self, nor  by  any  other  of  his  fellow-creatures,  merely  upon 
their  own  authority.  Yet,  nevertheless  it  may,  by  the  divine 
permission,  be  frequently  forfeited  for  the  breach  of  those 
•laws  of  society,  which  are  enforced  by  the  sanction  of  capital 
punishments;  of  the  nature,  restrictions,   expedience,   and 


(b)  Litt  (  200. 

\c)  Co.  Litt.  138. 

(d)  2  Rep.  48;  Co.  Litt  132. 


(e)  Ca  Litt  132. 
(/)  1  Salk.  162. 


(25)  One  species  of  civil  death  may 
still  exist  in  this  country;  that  is, 
where  a  man  by  act  of  parliament  is 
attainted  of  treason  or  felony,  and, 
saving  his  life,  is  banished  for  ever; 
this  Lord  Coke  declares  to  be  a  civil 
death.  But  he  says,  a  temporary  exile 
is  not  a  civil  death.  (Co.  Litt  133). 
And  for  the  same  reason  where  a  man 


receives  judgment  of  death,  and  after- 
wards leaves  the  kingdom  for  life, 
upon  a  conditional  pardon  ;  this  seems 
to  amount  to  a  civil  death :  this  prac- 
tice did  not  exist  in  the  time  of  Lord 
Coke,  who  says,  that  a  man  can  only 
lose  his  country  by  authority  of  par- 
liament (lb). — Ch. 
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legality  of  which,  we  may  hereafter  more  conveniently  inquire 
in  the  concluding  book  of  these  commentaries  (26).  At  pre- 
sent, I  shall  only  observe,  that  whenever  the  constitution  of  a 
state  vests  in  any  man,  or  body  of  men,  a  power  of  destroying 
at  pleasure,  without  the  direction  of  laws,  the  lives  or  mem- 
bers of  the  subject,  such  constitution  is  in  the  highest  degree 
tyrannical;  and  that,  whenever  any  laws  direct  such  destruc- 
tion for  light  and  trivial  causes,  such  laws  are  likewise  tyran- 
nical, though  in  an  inferior  degree;  because  here  the  subject 
is  aware  of  the  danger  he  is  exposed  to,  send  may,  by  prudent; 
caution,  provide  against  it  The  statute  law  of  England  does 
therefore  very  seldom,  and  the  conmion  law  does  never,  inflict 
any  punishment  extending  to  life  orlimb,  unless  upon  the  highest 
necessity  (27);  and  the  constitution  is  an  utter  stranger  to  any 
arbitrary  power  of  killing  or  maiming  the  subject  without  the 
express  warrant  of  law.  ^' Nullus  liber  homoj*  says  the  great 
charter  (^),  "  aliquo  mode  destmatuTj  nisi  per  legale  judicium 
parium  suorum  out  per  legem  teme.''  Which  words,  ''  aliquo 
modo  destruatuTy*  according  to  Sir  Edward  Coke  (A),  include 
a  prohibition,  not  only  of  killing  and  maiming^  but  also  of  tor-^ 
turing,  (to  which  our  laws  are  strangers),  and  of  every  oppres- 
sion by  colour  of  an  illegal  authority.  And  it  is  enacted  by 
the  statute  5  Edw.  III.  c.  9,  that  no  man  shall  be  forejudged 
of  life  or  limb  contrary  to  the  great  charter  and  the  *law  of 
the  land:  and  again,  by  statute  28  Edw.  IIL  c  3y  that  no  man 


ia3 


[  *134  ] 


ig)  C.  29. 


(k)  2InBt48. 


(26)  See  Vol.  4,  p.  1 1 ;  tee  also  emUf 
p.  8,  n.  12,  and  p.  57f  n.  23. 

(27)  This  is  a  compliment  which, 
I  fear,  Uie  common  law  does  not  de- 
serve ;  for,  although  it  did  not  punish 
with  death  any  person  who  could  read, 
even  for  any  number  of  murders  or 
other  felonies,  yet  it  inflicted  death 
npon  erery  felon  who  could  not  read, 
though  his  crime  was  the  stealing  only 
of  tweWe-pence  farthing.^CH.  [But 
■ee,  now,  the  statute  of  7  &  8  Geo.  IV. 
c  28,  ss.  6,  7,  by  which  benefit  of 
clergy,  with  respect  to  persons  convict- 
ed of  felony,  is  abolished ;  but  no  per- 


sons are  to  suffer  death  for  any  felony 
except  such  as  would  have  been  ex- 
cluded from  benefit  of  clergy  under 
the  old  law;  or  such  felonies  as  are 
made  punishable  with  death  by  any 
statute  passed  after  the  14th  day  of 
November,  1826.  By  an  examination 
of  the  sututes  of  7  &  8  Geo.  IV.  from 
c  27,  to  c.  82,  (both  inclusive),  and  of 
the  statute  of  9  Gea  IV.  c  31,  it  will 
appear  that  our  legal  code  is  much 
less  sanguinary  than  it  was  formerly ; 
though  further  mitigations  may  well 
be  desiderated. — Ed.] 
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shall  be  put  to  death,  without  being  brought  to  answer  by  due 
process  of  law. 

3.  Besides  those  limbs  and  members  that  may  be  necessary 
to  a  man,  in  order  to  defend  himself  or  annoy  his  enemy,  the 
rest  of  his  person  or  body  is  also  entitled,  by  the  same  natural 
right,  to  security  from  the  corporal  insults  of  menaces,  assaults, 
beating,  and  wounding;  though  such  insults  amount  not  to 
destruction  of  life  or  member* 

4.  The  preservation  of  a  man's  health  from  such  practices 
as  may  prejudice  or  annoy  it;  and 

5.  The  security  of  his  reputation  or  good  name  from  the 
arts  of  detraction  and  slander,  are  rights  to  which  every  man  is 
entitled  by  reason  and  natural  justice;  since,  without  these,  it 
is  impossible  to  have  the  perfect  enjoyment  of  any  other  ad« 
vantage  or  right  But  these  three  last  articles  (being  of  much 
less  importance  than  those  which  have  gone  before,  and  those 
which  are  yet  to  come)  it  will  suffice  to  have  barely  mentioned 
among  the  rights  of  persons:  referring  the  more  minute  dis- 
cussion of  their  several  branches  to  those  parts  of  our  com- 
mentaries which  treat  of  the  infringement  of  these  rights, 
under  the  head  of  personal  wrongs. 

11.  penonaiii-  II.  Noxt  to  pcrsoual  socurity,  the  law  of  England  regards, 

\^^'  asserts,  and  preserves,  the  personal  liberty  of  individuals. 

Thb  personal  liberty  consists  in  the  power  of  loco-motion,  of 
changing  situation,  or  removing  one's  person  to  whatsoever 
place  one's  own  inclination  may  direct,  without  imprisonment 
or  restraint,  unless  by  due  course  of  law.  Concerning  which 
we  may  make  the  same  observations  as  upon  the  preceding 
article,  that  it  is  a  right  strictly  natural;  that  the  laws  of  Eng- 
land have  never  abridged  it  without  sufficient  cause  (28) ;  and 
that,  in  this  kingdom,  it  cannot  ever  be  abridged  at  the  mere 
discretion  of  the  magistrate,  without  the  explicit  permission 
[  *13d  ]  '  of  the  laws.  Here  again  the  language  of  the  great  ^charter  (t) 
is,  that  no  freeman  shall  be  taken  or  imprisoned  but  by  the 
lawful  judgment  of  his  equals,  or  by  the  law  of  the  land. 
And  many  subsequent  old  statutes  (J)  expressly  direct,  that 

(0  c.  29.         0)  6  Edw.  III.  c.  9 ;  25  Edw.  III.  st  6,  c  4 ;  28  Edw.  III.  c.  8. 


(28)  This  eulogy  upon  the  laws  of     the  right  of  {mprisonment  for  debt  is 
England  must  be  qualified,  so  long  as     continued. 
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no  man  shall  be  taken  or  imprisoned  by  suggestion  or  petition 
to  the  king  or  his  council,  unless  it  be  by  legal  indictment,  or 
the  process  of  the  common  law.  By  the  petition  of  right, 
S  Carr  1*9  it  is  enacted,  that  no  freeman  shall  be  imprisoned 
or  detained  without  cause  shewn,  to  which  he  may  make  an- 
swer according  to  law.  By  16  Car.  I.  c  10,  if  any  person  be  lecar.  i.e. lo. 
restrained  of  his  liberty  by  order  or  decree  of  any  illegal  courts 
or  by  command  of  the  king^s  majesty  in  person,  or  by  warrant 
of  the  council  board,  or  of  any  of  the  privy  council,  he  shall, 
upon  demand  of  his  council,  have  a  writ  of  habeas  corpus^  to 
bring  his  body  before  the  court  of  Hang's  Bench  or  Cpmmon 
Pleas,  who  shall  determine  whether  the  cause  of  his  commit* 
ment  be  just,  and  thereupon  do  as  to  justice  shall  appertain. 
And  by  31  Car.  XL  c  2  (29 j,  commonly  called  the  habeas  a1car.11.c2. 
corpus  act,  the  methods  of  obtaining  this  writ  are  so  plainly  ^^^^ 

pointed  out  and  enforced,  that,  so  long  as  this  statute  remains 
unimpeached,  no  subject  of  England  can  be  long  detained  in 
prison,  except  in  those  cases  in  which  the  law  requires  and 
justifies  such  detainer  (30).      And,  lest  this  act  should  be 


-(29)  See  VoL  8,  pp.  131,  187. 
(80)  A  late  annoUtor,  after  repre- 
hending the  frequent  violations  of  this 
most  important  statute,  proceeds  to  say 
that,  "  in  quiet  times,  the  statute  is, 
for  public  purposes,  a  dead  letter;  a 
resort  to  its  provisions  for  civil  pur- 
poses, as  between  subject  and  subject, 
IS  often  indeed  had;  but,  for  such 
eases,  the  statute  was  unnecessary." 
Yet,  the  expediency  of  the  act,  even 
fat  mere  ''civil  purposes  as  between 
sulgect  and  subject,"  will  be  acknow- 
ledged by  most  people,  who  are  aware 
that,  by  the  common  law,  neither  the 
courts  of  King's  Bench,  Common  Pleas, 
or  Exchequer,  were  empowered  to  is- 
sue the  writ  of  hahtai  corpiu  ad  sub^ 
jUUmdrnm^  except  when  they  were  as- 
sembled in  BtmeOf  during  term  time. 
But,  by  the  kmheoi  eorjmt  act,  any 
single  judge,  of  either  of  these  courts, 
nay,  whether  in  term  time  or  vaca- 
tion, award  a  habeoi  ewput  ad  tkfqi" 
ekndam  for  any  prisoner  committed  or 
detained  for  criminal,  or  supposed  cri- 


minal matter,  (which  remedy  is  ex- 
tended to  other  than  criminal  cases,  by 
sUt.  M  Geo.  III.  c.  100),  and,  on  the 
return  of  the  writ,  discharge,  baU,  or 
remand  the  prisoner,  as  justice  may 
require.  Moreover,  according  to  the 
common  law,  if  this  writ  was  directed 
to  any  person  returnable  immediately, 
such  person  might,  formerly,  have  stood 
out  an  aUas,  and  phtriet  habeas  eorptu, 
before  due  obedience  could  have  been 
enforced :  but,  since  the  statute.  It  ia 
the  practice  to  compel  obedience  to 
the  first  habeas  corpus,  whether  issued 
under  the  statute,  or  as  a  common  law 
writ.    (See  Vol.  8,  pp.  185, 187). 

Every  one  will  join  in  strongly  re- 
probating any  "  violation  "  of  the  pu- 
rity of  the  statute ;  and  if  that  purity 
should  be  undermined  by  seduction, 
the  crime  will  hardly  deserve  less  re- 
probation than  if  it  were  perpetrated 
by  violence;  and,  therefore,  it  will 
be  quite  right  to  watch  the  insidious 
approaches  made  by  any  intriguing 
minister,  with  jealous  caution. 
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evaded  by  demanding  unreasonable  bail,  or  sureties  for  the 
prisoner's  appearance,  it  is  declared  by  1  W.  &  M.  st.  2,  c  2, 
that  excessive  bail  ought  not  to  be  required. 


The  writer  alluded  to  goes  on  to  say, 
that  "  the  advisers  of  any  suspension 
of  the  habeas  corpui  act,  whatever  may 
be  the  situation  of  the  country,  should 
be  deemed  guilty  of  high  treason;" 
and  that  a  suspension  of  the  statute 
would  justify  the  "  withdrawing  al- 
legiance from  a  government  procuring 
such  suspension:"  he  shortly  after- 
wards subjoins  that  he  '*  cannot  be 
supposed  to  mean  that  ministerial 
power  must  always  be  unjusUy  exer- 
cised, when,  by  such  power,  a  man  is 
deprived  of  his  liberty;  on  the  con- 
trary, he  fully  admits,  the  principle 
upon  which  it  may  most  usefully  be 
exercised."  Now,  really,  if  a  measure 
may  be  both  just  and  useful,  it  does 
seem  that  it  would  be  a  severe  sen« 
tence  to  pronounce  those  who  even 
advised  any  such  measure  guilty  of 
"high  treason,"  let  the  state  of  the 
country  have  afforded  what  excuse  it 
might  for  such  advice.  Most  people, 
probably,  will  be  of  opinion  that  the 
exigency  of  the  occasion,  and  the  de- 
gree of  confidence  which  the  ministry 
of  the  day  may  deserve,  will  be  im- 
portant questions  in  all  such  cases; 
and  further,  that  there  exists  no  other 
tribunal  before  which  the  whole  bear- 
ings of  those  questions  can  be  so  pro- 
perly inquired  into,  as  it  may  by  the 
legislature  of  the  country.  It  may  also 
be  asked,  if  any  "  adviser  of  a  suspen- 
sion of  the  habeas  corpus  act  ought  to 
be  deemed  guilty  of  high  treason," 
how  we  ought  to  deal  with  king, 
lords,  and  commons,  should  they  carry 
that  advice  into  effect  7 

If  the  "trite  question "  really  were, 
as  the  writer  alluded  to  says  and  re- 
peats, "  whether  the  repeal  of  the  habeas 
corpus  act,  which  is  a  virtual  resistance 
to  the  whole  tenor  of  our  laws,  be  con- 
sistent with  the  spirit  in  which  that 
act  was  framed  ?"  that  question,  to  be 


sure,  is  simple  enough,  in  every  sense 
of  the  word  simplicity.  It  is  also  a 
perfectly  incontrovertible  position  that, 
whenever  the  act  "shall  be  rendered 
wholly  inoperative,  its  importance,"  or 
at  least  its  immediate  practical  "  use," 
will  be  lost,  during  the  time  of  the 
suspension ;  and  it  would,  no  doubt,  be 
a  most  serious  grievance,  if  the  be- 
nefits of  the  statute,  in  favour  of  the 
liberty  of  the  subject,  should  be  with- 
held "  on  great  and  important  occa- 
sions," to  which  those  intended  bene- 
fits were  fidrly  applicable:  but,  it  is 
merely  begging  the  question  to  hold, 
that  the  benefits  of  all  the  provisions 
of  the  act  should  be  had,  whenever 
they  are  "  sought,  or  are  deemed  ap- 
plicable," by  the  parties  themselves,  or 
by  their  partisans.  For  the  general 
welfare  of  the  public,  it  may  sometimes 
be  necessary  to  make  a  temporary 
compromise  between  the  abstract  rights 
of  individuals,  and  special  pressing  ex- 
pediency. We  all  know  that  "  ex- 
pediency "  has  been  poetically  termed 
"  the  tyrant's  plea :"  and  whenever 
the  plea  is  false,  the  departure  from 
strict  principle  cannot  be  too  severely 
reprobated,  either  in  prose  or  verse. 
But,  is  it  not  simple  (either  in  poet  or 
proser)  to  contend  that,  because  rea- 
sons of  temporary  expediency  may  be 
pretended  where  they  do  not  truly 
exist;  therefore,  all  reasons  of  that 
kind,  however  honestly  alleged  and 
&irly  established,  are  to  be  summarily 
rejected?  and  if,  upon  such  grounds, 
any  ministers  should  advise,  or  the 
crown  should  assent  to,  a  suspension 
of  the  habeas  corpus  act,  "  such  ad- 
visers should  be  held  to  have  com- 
mitted high  treason,  and  allegiance 
withdrawn  from  the  government  ?" 
.  The  critic  already  observed  upon 
hints  that,  "if  the  question  as  to  the 
necessity   for  the    suspensions  of  the 


Of  great  importance  to  the  pubKc  is  the  preservation  of  this 
))ersosal  liberty;  for  if  once  it  were  left  in  the  power  of  any, 
the  highest,  magistrate  to  imprison  arbitrarily  whomever  he 
or  his  oflScers  thought  proper,  (as  in  France  it  is  daily  prac- 
tised by  the  crown)  (A),  there  would  soon  be  an  end  of  all  other 
rights  and  immunities.  Some  have  thought  that  unjust  attacks, 
even  upon  life  or  property,  at  the  arbitrary  will  of  the  magis^ 
trate,  *are  less  dangerous  to  the  commonwealth  than  such  as  [  *  136  ] 
are  made  upon  the  personal  liberty  of  the  subject.  To  bereave 
a  man  of  life,  or  by  violence  to  confiscate  his  estate,  without 
accusation  or  trial,  would  be  so  gross  and  notorious  an  act  of 
despotism,  as  must  at  once  convey  the  alarm  of  tyranny 
throughout  the  whole  kingdom;  but  confinement  of  the  per- 
son, by  secretly  hurrying  him  to  gaol,  where  his  sufferings  are 
unknown  or  forgotten,  is  a  less  public,  a  less  striking,  and 
therefore  a  more  dangerous  engine  of  arbitrary  government. 
And  yet  sometimes,  when  the  state  is  in  real  danger,  even  this 
may  be  a  necessary  measure.  But  the  happiness  of  our  con- 
stitution is,  that  it  is  not  left  to  the  executive  power  to  deter- 
mine when  the  danger  of  the  state  is  so  great  as  to  render  this 
measure  expedient  (81):  for  it  is  the  parliament  only,  or  legis- 

(k)  I  have  been  assured  upon  good  64,000  Uttret  de  eaehet  were  issued, 
authority,  that,  during  the  mild  ad-  upon  the  single  ground  of  the  famous 
ministration  of  Cardinal  Fleury,  above     bulle  uuigenitus. 

met,  to  which  recourse  has  been  for-  functions ;  with  a  weak  or  tyrannical 
merly  had,  were  at  the  present  time  to  king;  and  with  a  subservient  or  cor- 
be  calmly  examined.  It  might  be  found,  rupted  parliament ;  all  conspiring  to 
perhaps,  that  not  one  of  them  might  suppress  every  public  feeling  for  the 
be  justified,  on  the  ground  even  of  general  good ;"  the  hand  which  pens 
expediency."  This  prudent  form  of  these  lines  will  not  be  the  last  that  is 
mere  hypothetical  insinuation  is  not  raised  to  resist  such  oppression  by  all 
easily  susceptible  of,  and  does  not  re-  lawful  means;— and  in  such  a  cause 
quire,  a  direct  refutation.  But,  even  there  are  hardly  any  means  which 
if  that  which  is  only  doubtingly  hinted,  would  not  be  lawful.  But,  that  a  erisis 
were  fully  proved,  what  is  the  true  of  this  kind  may  be  not  very  remote, 
character  of  that  logic  which  would  is  an  idea  against  which  the  present 
argue  against  any  subsequent  recourse  writer  protests,  as  not  coming  within 
to  a  political  measure,  merely  because  the  compass  of  rational  probability. 
ii  had  formerly  been  adopted  without  Cases  of  extreme  abuse,  if  ever  they 
sufficient  reason  7  The  use  of  a  thing  unhappily  occur,  must  be  met  man- 
is  not  disproved  by  its  abuse,  fully;  but  it  is  neither  prudent  nor 
The  writer  of  the  present  remarks  decent  to  anticipate  them,  without  just 
desires  not  to  be  misunderstood;  if,  grounds  for  apprehension.  (See ante, 
during  his  life,  the  time  should  come  the  note  to  p.  67,  ad  finem)» 
when  this  country  shall  be  afflicted  (31)  See  Vol.  S,  p.  138, 
with  ''  nunisters   who   overstep  their 

VOL.  I.  N 
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latiTe  power,  that,  whenever  it  sees  proper,  can  amhorixe^be 
crown,  by  suspending  the  habeas  corpm  act  for  a  short  and 
limited  time,  to  imprison  suspected  perscMis  without  giving  any 
reason  for  so  doing;  as  the  senate  of  Rome  was  wont  to  have 
recourse  to  a  dictator,  a  magistrate  of  absolute  authoiity,  when 
they  judged  the  republic  in  any  imminent  danger.  The  de» 
cree  of  the  senate,  which  usually  preceded  the  nomination  of 
this  magistrate,  *^  dent  operam  eonsuIe$j  ne  quid  re^nMiea  de^ 
trimenH  eapiaty^  was  called  the  mnaJhu  anumUmm  tttimm  necet^ 
ritatis*  In  like  manner  this  experiment  ought  only  to  be  tried 
in  cases  of  extreme  emergency:  and  in  these  the  nation  parts 
with  its  liberty  for  awhile,  in  order  to  preserre  it  for  oTer. 

The  confinement  of  the  person,  in  anywise^  is  an  imprison-- 
ment;  so  that  the  keeping  a  man  against  his  will  in  a  private 
house,  putting  him  in  the  stocks,  arresting  or  forcibly  detain- 
ing him  in  the  street,  is  an  imprisonment  {l)»  And  the  law 
so  much  discourages  unlawful  confinement,  that  if  a  man  is 
under  duress  of  inqprisonmentj  which  we  before  explained  to 
mean  a  compulsion  by  an  iUegal  restraint  of  liberty,  until  he 
seals  a  bond  or  the  like,  he  may  allege  this  duress,  and  avoid 
the  extorted  bond.  But  if  a  man  be  lawfolly  imprisoned, 
r  *ld7  J  *and,  either  to  procure  his  discharge,  or  on  any  other  foir 
account,  seals  a  bond  or  a  deed,  this  is  not  by  duress  of  impri- 
sonment, and  he  is  not  at  liberty  to  avoid  it  (m).  To  make 
imprisonment  lawfol,  it  must  either  be  by  process  from  the 
courts  of  judicature,  or  by  warrant  from  some  legal  ofiicer 
having  authority  to  commit  to  prison;  which  warrant  must  be 
in  writing,  under  the  hand  and  seal  of  the  magistrate,  and 
express  the  causes  of  the  commitment,  in  order  to  be  exa- 
mined into,  if  necessary,  upon  a  habeas  corpus.  If  there  be 
no  cause  expressed,  the  gaoler  is  not  bound  to  detain  the  pri- 
soner (n):  for  the  law  judges,  in  this  respect,  saith  Sir  Edward 
Coke,  like  Festus  the  Roman  governor,  that  it  is  unreasonable 
to  send  a  prisoner,  and  not  to  signify  withal  the  crimes  alleged 
against  him. 

A  natural  and  regular  consequence  of  this  personal  liberty 
is,  that  every  Englishman  may  claim  a  right  to  abide  in  his 
own  country  so  long  as  he  pleases;  and  not  to  be  driven  from 
it  unless  by  the  sentence  of  the  law.  The  king,  indeed, 
by  his  royal  prerogative,  may  issue  out  his  writ  ne  exeat  reg^ 

(0  2  Init.  689.  («)  2  Init  488.  (»)  Ibid.  59,  58. 
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iia  (32),  and  prohibit  any  of  his  subjects  from  going  into 
foreign  parts  without  licence  (p).  This  may  be  necessary  for 
the  pubUc  service  and  safeguard  of  the  commonwealth.  But 
no  power  on  earth,  except  the  authority  of  parliament,  can 
send  any  subject  of  England  out  of  the  land  against  his  will;  no^ 
not  even  a  criminal.  For  exile  and  transportation  are  punish- 
ments at  present  unknown  to  the  common  law;  and,  when- 
ever the  latter  is  now  inflicted,  it  is  either  by  the  choice  of  the 
criminal  himself  to  escape  a  capital  punishment^  or  else  by  the 

(o)  F.  N.  B.  85. 


VM 


(32)  See  poH,  p.  266.  The  writ  of 
Rtf  exeat  ii  a  high  prerogadye  writ,  the 
a|»plication  of  which  to  civil  causes, 
without  great  caudon,  might  lead  to 
very  harsh  consequences.  (Hcwden  v. 
Ragere,  1  V.  ft  B.  182 ;  Dick  v.  Swin- 
ioHf  Ibid :  Hannay  ▼.  Mi* Entire,  11  Yes. 
SSy.  Sal^^  to  this  jealous  watchful- 
nets,  however,  the  writ  has,  for  more 
than  two  centuries,  been  granted  in 
proper  cases,  though  of  private  con- 
cern; (iS8r  Mobert  Henley* e  eaee,  2 
Chsu  Ca.  245;  Mead^s  eattj  cited  in 
Read yi.  Rend,  1  Cha.  Ca.  116;  Boekm 
V.  Wood,  1  Turn,  ft  Rnss.  848) ;  and 
the  court  of  Exchequer  grants  orders 
in  the  nature  of  this  writ,  applying  the 
orders  only  to  such  cases  as  those  to 
which  the  court  of  Chancery  would 
apply  the  writ.  {BermU  v.  Marftds  ef 
Donegai,  11  Yes.  46).  >  To  support  an 
application  for  this  writ,  in  a  civil  suit, 
there  must,  in  general,  be  an  af&davit, 
stating  positively  a  debt  actually  due ; 
{Coek  V.  Ravie,  6  Yes.  284;  Anonym. 
1  Atk.  521) ;  as  also  that  it  is  an  equi- 
table debt,  on  which  the  plaintiff  can- 
not sue  at  law ;  (Jackton  v.  Petrie,  10 
Yes.  165 ;  Pmmeii  v.  Taylor,  1  Turn,  ft 
Rnss.  108;  WkUehonte  v.  Partridge,  8 
Swanst  877);  and  forther  ,that  thede- 
foendant  intends,  or  threatens,  to  quit 
the  kingdom  to  avoid  payment;  or 
that  the  debt  will  be  in  danger  of  beiqg 
loeL  (TomHne  v.  Harriton,  S  Yes.  ZZ ; 
Stewart  v.  Graham,  19  Yes.  815).    But 


these  general  rules  are  not  so  inflex- 
ible as  to  admit  no  qualification.  {Boekm 
V.  Wood,  1  Turn,  ft  Russ.  844,  847). 
The  granting  the  writ  when  there  is  a 
balance  due  upon  an  account,  although 
the  debtor  might  be  held  to  bail  at  law, 
has  always  been  considei«d  a  case  of 
exception  to  the  general  rule ;  {Bktydee 
V.  Cahert,  2  Jac  ft  Walk.  218  ;  Jonee 
V.  Samptonf  8  Yes.  594)  ;  and  cases  of 
alimony,  where  arrears  of  alimony  are 
actually  due,  form  another  admitted 
exception.  (Dowioii  v.  Dawsmh  7  Yea. 
178;  S/urfltoe  v.  Shafloe,  7  Yes.  171; 
Street  v.  Street,  1  Turn.  &  Russ.  828). 
The  necessity  also  of  a  positive  affi- 
davit, as  to  a  threat  or  purpose  of  the 
defendant  to  go  abroad,  may  admit  a 
possible  relaxation,  when  the  informa- 
tion has  been  derived  from  persons 
of  the  defendant's  own  family,  who 
cannot  be  brought  forward  to  make  an 
affidavit:  and  an  affidavit  of  the  debt 
cannot  be  necessary  when  its  existence 
and  nature  are  authenticated  by  the 
master's  report  {ColUnMon*e  ease,  18 
Yes.  855).  The  defendant's  own  ad- 
missions, by  his  answer,  would  clearly 
be  as  safe  a  ground  for  granting  this 
writ  as  any  affidavit  of  the  fact 
(Roddam  v.  Hetherington,  5  Yes.  96X 
The  writ  will  not  be  granted  on  the 
application  of  a  plaintiflT  who  is  residing 
in  a  foreign  country.  (Smith  v.  Nether* 
aole,  2  Russ.  ft  Mylne,  450). 
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express  direction  of  some  modern  act  of  parliament  (33).  To 
this  purpose  the  great  charter  {p)  declares,  that  no  freeman 
shall  be  banished  unless  by  the  judgment  of  his  peers,  or  by 
the  law  of  the  land.  And  by  the  habeas  corpus  act,  31  Car.  XL 
c.  2,  (that  second  magna  carta,  and  stable  bulwark  of  our  liber- 
ties), it  is  enacted,  that  no  subject  of  this  realm,  who  is  an 
inhabitant  of  England,  Wales,  or  Berwick,  shall  be  sent  pri- 
soner into  Scotland,  Ireland,  Jersey,  Guernsey,  or  places  be- 
[  *138  ]  yond  the  seas;  (where  *they  cannot  have  the  fiill  benefit  and 
protection  of  the  common  law) ;  but  that  all  such  imprison- 
ments shall  be  illegal;  that  the  person,  who  shall  dare  to  com- 
mit another  contrary  to  this  law,  shall  be  disabled  from  bearing 
any  office,  shall  incur  the  penalty  of  a  pr<Bmtmire^  and  be  inca- 

(p)  c.  29. 


(33)  It  is  uid  that  exUe  was  first 
introduced  as  a  punishment  by  the 
legislature  in  the  89th  year  of  Elis. 
when  a  statute  enacted  that  "  such 
rogues  as  were  dangerous  to  the  in- 
ferior people  should  be  banished  the 
realm  ;''  (39  Eliz.  c.  4.  See  Barr.  Ant. 
Sut  269) ;  and  that  the  first  statute  in 
which  the  word .  transportation  is  used» 
is  the  18  Car.  11.  c.  3,  which  gives  a 
power  to  the  judges  at  their  discretion 
either  to  execute,  or  transport  to  Ameri- 
ca for  life»  the  moss-troopers  ofCumber- 
iand  and  Northumberland.  (2  Woodd. 
498).  To  persons  capitally  convicted, 
the  king  frequently  offers  a  pardon, 
upon  condition  of  their  being  trans- 
ported for  life. — Ch.  [The  statute  of 
60  Geo.  III.  &  1  Geo.  IV.  c.  8,  enacts, 
that,  if  any  person  shall  be  legally  con- 
victed of  having  composed,  printed,  or 
published,  any  blasphemous  or  sedi- 
tious libel,  and  shall,  after  being  so 
convicted,  offend  a  second  time,  and 
be  thereof  legally  convicted,  such  per- 
son may,  on  such  second  conviction,  be 
adjudged,  at  the  discretion  of  the  court, 
either  to  suffer  the  ordinary  punish- 
ment Inflicted  in  cases  of  high  misde- 
meanors, or  to  be  banished  from  the 
united  kingdom,  for  such  term  of  years 
1^  the  court  in  which  such  conviction 


ahall  take  place  shall  order. 

The  law  may  operate  severely  on 
innocent  publishers  and  printers,  but 
an  obstinate  composer  of  blasphemoui 
works  can  have  very  little  just  reason 
to  complain,  should  he  be  sent  out  of  a 
country  whose  religion  he  has,  publicly 
and  repeatedly,  traduced  and  despised. 
But,  although  the  removal  of  a  har- 
dened blasphemer  from  amongst  those 
whom  he  has,  pertinaciously;  laboured 
to  demoralise,  will  not,  it  is  believed, 
be  generally  thought  a  measure  of  un- 
due severity;  it  may  be  much  more 
questionable  whether  all  such  publica- 
tions as  a  jury,  under  the  direction  of, 
perhaps,  a  high  prerogative  judge,  may 
find  to  be  seditious,  ought  to  come 
under  the  same  cat^ory.  Whether 
a  publication  contains  any  outrageous 
blasphemy  or  not,  any  twelve  men  of 
ordinary  understandings  may  feel  them- 
selves quite  competent  to  decide ;  but, 
whether  a  writing  is,  or  is  not,  of  a 
seditious  tendency,  is  a  question  which 
may  be  so  embarrassed  by  legal  subtle- 
ties, that  a  plain  jury  may  not  know 
what  verdict  they  ought  to  give,  and 
be  compelled  to  submit  their  con- 
sciences to  the  presiding  judge,  who 
may  be  a  political  lealot — Ed.] 
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pable  of  receiving  the  king's  pardon :  and  the  party  suSbring 
shall  also  have  his  private  action  against  the  person  commit* 
ting,  and  all  his  aiders,  advisers,  and  abettors;  and  shall  rQr 
cover  treble  costs;  besides  his  damages,  which  no  jury  shall 
assess  at  less  than  five  hundred  pounds. 

The  law  is  in  this  respect  so  benignly  and  liberally  construed 
for  the  benefit  of  the  subject,  that,  though  mthin  the  realm 
the  king  may  command  the  attendance  and  service  of  all  his 
liegemen,  yet  he  cannot  send  any  man  out  of  the  realm,  even 
upon  the  public  service;  excepting  sailers  and  soldiers,  the 
nature  of  whose  employment  necessarily  implies  an  exception: 
he  cannot  even  constitute  a  man  lord  deputy  or  lieutenant  of 
Ireland  against  his  will,  nor  make  him  a  foreign  ambassador  (9)* 
For  this  might,  in  reality,  be  no  more  than  an  honourable 
exile. 

III.  The  third  absolute  right,  inherent  in  every  English-  1^  Right  rf  pro- 
man,  is  that  of  property:  which  consists  in  ^he  free  use,  enjoy- 
ment, and  disposal  of  all  his  acquisitions,  without  any  control 
or  diminution,,  save  only  by  the  laws  of  the  land.  The  origi- 
nal of  private  property  is  probably  founded  in  nature,  as  will 
be  more  fiilly  explained  in  the  second  book  of  the  ensuing 
commentaries  (34) :  but  certainly  the  modifications  under 
which  we  at  present  find  it,  the  method  of  conserving  it  in 
the  present  owner,  and  of  translating  it  from  man  to  man,  are 
entirely  derived  from  society;  and  are  some  of  those  civil  ad- 
vantages, in  exchange  for  which  every  individual  has  resigned 
a  part  of  his  natural  liberty.  The  laws  of  England  are  there- 
fore, in  point  of  honour  and  justice,  extremely  watchful  in  as- 
certaining and  protecting  this  right.  Upon  this  principle  the 
great  charter  (r)  has  declared  that  no  freeman  shall  be  dis- 
seised, or  divested,  of  his  freehold,  or  of  his  liberties,  or  free 
•customs,  but  by  the  judgment  of  his  peers,  or  by  the  law  of  [  •ISD  ] 
the  land  (35).     And  by  a  variety  of  antient  statutes  {s)  it  ia 

{q)  2  luML  46.  («)  5  Edw.  III.  c.  9;  25  Edw.  III. 

(r)  C.  29.  St.  5,  c  4;  2S  Edw.  III.  c  8. 

(34)  See  the  notes  to  Vol.  2,  pp.  2,  5,  observes,  that  "  two  exceptions  there 
S,  and  10;  and  by  bearing  in  mind  the  are  to  the  rule  of  every  Englishman's 
paiuage  in  the  text  above,  qualify  the  being  tried  for  offences  by  his  peers;  but 
dictum  in  Vol.  4,  p.  9.  neither  of  these  exceptions  is  against 

(35)  See  ante,  p.  129,  pa$t,  p.  401,        the  purport  of  Magna  Charta.  First,  the 
Professor  Sullivan,  in  his  39th  and     statute  speaks  in  the  disjunctive  ;  now 

40th  Lectures  on  the  Laws  of  England,     the  common  law,  in  the  universal  prac< 
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enacted,  that  no  man's  lands  or  goods  shall  be  seised  into  the 
king's  hands  against  the  great  charter,  and  the  law  of  the  land; 
and  that  no  man  shall  be  disinherited,  nor  put  out  of  his  fran- 


tice  of  it,  allows  these  ezceptSons ;  nor 
will  they  be  found  against  the  letter 
of  the  ch^er ;    for   the   words    are 
spbken  in  the  person  of  the  king,  {nee 
iuper  eum  Ibimus,  nee  in  eum  mittemut), 
which  shews  that  it  is  meant  of  the 
accusation  or  other  suit  of  the  king. 
Now,  these  exceptions  are  not  at  his 
suit     One  of  them  is,  where  a  com- 
moner is  impeached  by  the  commons 
in  parliament ;  and  the  plain  and  sa- 
tisfactory reason  for  an  exception  to 
the  general  rule  in  this  case  is,  that 
every  jury  that  could  be  summoned  is 
supposed  a  party  to  the  charge  brought 
by   their  representatives;    and  there- 
fore,  when  a  man  is  accused  by  the 
body  of  the  people,  that  there  may  not 
be  a  failure  of  justice,  the  lords  must 
be  the  judges.     The  other  exception 
may  seem  more  extraordinary.     It  is, 
that  a  lord  of  parliament  accused  of  a 
crime,  by  a  private  person,  not  for  the 
satisfiiction  of  public  justice,  but  of  h\% 
own  private  wrong,  shall  not  be  tried 
by  his  peers,  but  by  a  jury  of  com- 
moners.     When   this  law  was  intro- 
duced, the  lords  were  few  in  number, 
immensely  rich  and  powerful,  linked 
together   frequently  by  alliances,  al- 
most   always    by    factions.      In    this 
towering  situation,  they  looked  down 
on  the  lower  ranks  with  disdain ;  and 
little  prospect  would  the    poor  com- 
moner have  had  of  redress,  against  a 
nobleman  tried  by  those  of  his  own 
rank,   several  of   them  his  relations, 
especially  as  the  law  will  not  allow  a 
lord  to  be  challenged.     Neither  did  a 
lord    run    any  extraordinary   risk    of 
being    unjustly    condemned.       Every 
commoner  almost,  how  great  soever, 
was,  in  those  days,  under  the  influence 
of  some  one  or  other  of  the  lords ;  and 
there  could  be  little  doubt  but  that  in- 
fluence would  be  exerted,  and  success- 
fully too,  unless  the  guilt  was  too  clear 


and   evident."     (See  VoL  3,  pp.  879; 
380). 

The  Professor  goes  on  to  say,  *'  as  to 
the  other  part  of  the  disjunctive,  where 
the  law  of  the  land  supersedes  the  trial 
by  a  man's  peers.  First,  if  a  man  ac- 
cused of  a  crime  pleads  guilty,  so  that 
there  is  no  doubt  of  the  fact,  it  would 
be  an  useless  delay  to  refer  it  to  a  jury; 
and  accordingly,  by  the  lex  lerrtf,  judg- 
ment is  given  on  the  con&ssioiv  So 
in  a  civil  action,  if  the  defendant  con- 
fesses the  action,  or  if  he  appears,  and 
afterwards,  when  he  should  defend  him- 
self; makes  de&ult,  and  will  not  plead, 
(which  is  equivalent  to  conleanon),  no 
jury  is  requisite.  So,  if  both  parties 
plead  all  the  matters  material  in  the 
case,  and  a  demurrer  is  joined,  that  is, 
the  facts  agreed  on  both  sides,  and 
only  the  matter  of  right,  depending  on 
the  fiicts  already  allowed,  in  contest, 
the  judges  shall  try  by  demurrer,  and 
ffiye  judgment  according  to  /aw,  with- 
out a  jury.  The  inflicting  of  punish- 
ment by  the  discretion  of  courts  for 
all  contempts  of  thtflr  authority,  with'* 
out  the  intervention  of  a  jury,  is  also 
part  of  the  law  of  the  land.  And  the 
outlawmg  a  person  who  absconds,  and 
cannot  be  found,  so  as  to  oblige  him  to 
answer  a  charge  against  him,  whether 
criminal  or  civil,  is  one  of  these  pro- 
ceedings per  Ugvm  terra,  without  a 
jury." 

**  Besides  the  several  kinds  of  pro- 
ceeding to  judgment  without  the  inter- 
vention of  juries,  practised  by  the  eourte 
of  common  law,  there  are  other  courts 
which  do  not  admit  the  method  of 
trial  by  juries ;  and  whose  proceedings^ 
however  different  from  those  of  the 
common  law,  are  juMfied  by  the  words 
per  legem  terra.  These  are  the  courts 
ecclesiastical,  maritime,  and  military : 
the  proceedings  in  all  of  which,  and 
their  trial  of  causes  without  jury,  had 


OF  PERSONS.    ' 

chises  or  freehold,  unless  he  be  duly  brought  to  answer,  and 
be  forejudged  by  course  of  law;  and  if  any  thing  be  done  to 
the  contrary,  it  shall  be  redressed,  and  holden  for  none. 

So  great  moreover  is  the  regard  of  the  law  for  private  pro* 
perty,  that  it  will  not  authorize  the  least  violation  of  it ;  no, 
not  even  for  the  general  good  of  the  whole  oommunity.  if  a 
new  road,  for  instance,  were  to  be  made  through  the  grounds 
of  a  private  person,  it  might  perhaps  be  extensively  beneficial 
to  the  public;  but  the  law  permits  no  man,  or  set  of  men,  to 
do  this  without  consent  of  the  owner  of  the  land.  In  vain 
may  it  be  urged,  that  the  good  of  the  individual  ought  to  yield 
to  that  of  the  community;  for  it  would  be  dangerous  to  allow 
any  private  man,  or  even  any  public  tribunal,  to  be  the  judge 
of  this  common  good,  and  to  decide  whether  it  be  expedient 
or  no.  Besides,  the  public  good  is  in  nothing  more  essen- 
tially interested,  than  in  the  protection  of  every  individual's 
private  rights,  as  modelled  by  the  municipal  law.  In  this  and 
similar  cases  the  legislature  alone  can,  and  indeed  frequently 
does,  interpose,  and  compel  the  individual  to  acquiesce.  But 
how  does  it  interpose  and  compel?     Not  by  absolutely  strips 
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been  univentUy  fixed,  and  received  oa 
a  pert  of  the  k*  terrm,  befnre  the  date 
of  Magna  Charta,  and  therefore  fUnd 
confirmed  by  that  ttatuCe.  MoreoTer^ 
and  above  all,  there  are  the  courti  of 
equity,  which  proceed  upon  the  de^ 
poiition  of  witnesMs,  and  not  by  jury  \ 
and  which,  In  imitation  of  the  civil  and 
canon  laws,  oblige  a  party  to  answer 
upon  oath  to  hie  adversary's  charge. 
This  practice,  though  not  allowed  by 
the  common  law,  is  founded  in  very 
good  reason.  The  proper  business  of  a 
court  of  eqidty  is  to  detect  fraud  and 
surprise;  and  to  do  this,  it  is  but  rea- 
sonable that  the  plaintiff  should  have 
power  to  sift  the  conscience  of  his  ad- 
versary, and  to  examine  not  to  a  single 
point,  as  the  issues  at  common  law 
are,  but  to  many  separate  ftcts,  from 
which,  taken  together,  the  firaud,  if 
any,  may  appear.  Such  matters,  being 
of  nice  discussion,  and  of  a  complicated 
nature,  are  not  fit  lor  the  discussion 
of  a  jury,  and  indeed  would  take  up 


more  time  than  they  could  possibly 
give  to  th«  examination.  Courts  of 
equity,  therefore,  go  upon  depositions, 
and  Judge  both  of  the  law  and  the 
fact  However,  if  a  matter  of  9ut% 
necessary  for  the  decision  of  the  cause, 
appears  on  the  depositions  doubtftil  ] 
or  if  any  matter  arise  which  thesa 
courts  have  not  power  to  try,  they  di'« 
rect  an  issue,  wherein  the  point  is 
tried  by  jury,  in  a  court  of  common 
law:  and  thus,  these  courts  have  the 
advantage  of  both  modes  of  trial, 
namely,  the  oath  of  the  party,  and-' 
depositions,  according  to  the  civil  law, 
and  the  trial  by  Jury,  aocording  to  th^ 
common  law.*' 

The  Professor  might  have  addedf 
that,  when  in  the  course  of  a  suit  o/ 
equity  a  doubtftil  point  of  law  is  raised, 
the  court  may,  if  it  thinks  fit,  direct  a 
case  to  be  argued  before  the  Judges 
of  a  court  of  common  law,  in  order 
to  have  the  benefit  of  their  opinion. 
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piiig  the  subject  of  his  property  in  an  arbitrary  manner;  but 
by  giving  him  a  full  indemnification  and  equivalent  foi"  the  in- 
jury thereby  sustained.  The  public  is  now  considered  as  an  in- 
dividual, treating  with  an  individual  for  an  exchange  (d6)«  All 
that  the  legislature  does  is  to  oblige  the  owner  to  alienate  his 
possessions  for  a^ reasonable  price;  and  even  this  is  an  exer- 
tion of  power,  which  the  legislature  indulges  with  caution,  and 
which  nothing  but  the  legislature  can  perform. 

*Nor  is  this  the  onlv  instance  in  which  the  law  of  the  land 
has  postponed  even  public  necessity  to  the  sacred  and  inviol- 
able rights  of  private  property.  For  no  subject  of  England 
can  be  constrained  to  pay  any  aids  or  taxes  (37),  even  for  the 
defence  of  the  realm  or  the  support  of  government,  but  such 
as  are  imposed  by  his  own  consent,  or  that  of  his  representa- 


(36)  In  Biakemort  J.  The  Glamorgan' 
ihire  Canal  NavigaiioM,  1  Mylne  & 
Keen,  162,  Lord  Eldon,  adopting  the 
expressions  previously  used  by  Lord 
Tenterdcn,  said,  **  these  acts  of  par- 
liament are  all  to  be  regarded  in  the 
light  of  contracts  made  by  the  legisla- 
ture, on  behalf  of  every  perM>n  inter- 
ested in  any  thing  to  be  dene  under 
them ;  and  unless  that  principle  is  ap- 
plied in  construing  statutes  of  this  de- 
scription, they  may  become  instru- 
ments of  greater  oppression  than  any 
thing  in  the  whole  administration  under 
our  constitution.  Those  who  come  to 
parliament  for  such  acts  do,  in  effect, 
undertake  to  perform  and  submit  to 
what^er  the  legislature  empowers  and 
directs  them  to  do ;  and  that  they  will 
do  nothing  else ;  that  they  will  do  and 
forbear  all  that  they  are  required  to  do 
and  to  forbear,  as  well  with  reference 
to  the  interests  of  the  public,  as  with 
reference  to  the  interests  of  individuals. 
It  is  upon  this  ground  that  applications 
are  frequently  made  to  stay  operations, 
where  a  canal  is  in  progress  of  forma- 
tion* In  such  a  case,  it  may  be  of  very 
little  consequence  to  A.  B.  whether 
(he  canal  is  brought  to  his  lands  through 
the  lands  of  C.  D.,  or  through  those 
of  E.  F. ;  nevertheless,  if  the  legisla- 
ture has  said  the  canal  shall  be  brought 


to  the  lands  of  A.  B.  from  the  landa  of 
E.  F.  and  not  of  C.  D.,  the  court  of 
Chancery  would  never  permit  the  par- 
ties to  bring  the  canal  to  the  lands  of 
A.  B.  from  the  lands  of  C.  D.  The  par- 
ties are  obliged  to  submit  to  the  con- 
tract which  the  legislature  has  made 
for  them ;  but  they  are  not  compelled 
to  submit  to  any  thing  except  what  tha 
legislature  has  said  shall  be  done. 
Another  consideration  may  sometimes 
arise.  If  parties  have  been  enabled  by 
parliament  to  engage  in  an  undertak- 
ing, on  a  representation  that  100,000/. 
would  enable  them  to  oompleCe  it,  and 
if  they  find  afterw4rds  that  100,000(.  is 
not  enough  for  that  purpose,  the  court 
of  Chancery  would  find  it  very  difllcult 
to  allow  them  to  proceed  with  the 
work  till  they  had  obtained  further 
authority,  and  till  they  had  satisfied 
parliament  that,  although  they  had 
deceived  the  legislature  in  the  first 
instance,  they  were  entitled  to  obtain 
an  extension  of  their  powers.*' 

On  a  subsequent  occaiiiou,  when  the 
case  cited  was  before  Lord  Lyndhurst, 
he  concurred  with  Lord  Eldon's  opin- 
ion, that  such  acts  of  parliament  ore 
to  be  considered  in  the  light  of  bar- 
gains. 
.   (57)  See  Vol.  2,  p.  75. 
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^ives  in  parliament.     By  the  statute  25  Edw.  I.  c.  5  and  6,  it  uu.i.e.&A6. 
is  provided,  that  the  king  shall  not  take  any  aids  or  tasks,  but 
by  thexommon  assent  of  the  realm.     And  what  that  common 
assent  is,  is  more  fully  explained  by  34  Edw.  I,  st.4,  c.  1,  34icd.it.4.c.i. 
which  (/)  enacts,  that  no  talliage  or  aid  shall  be  taken  with*- 
out  the  assent  of  the  archbishops,  bishops,  earls,   barons, 
knights,  burgesses,  and  other  freemen  of  the  land:  and  again 
by  14  Edw.  III.  st.  2,  c  1,  the  prelates,  earls,  barons,  and  h  ud.  in.  m.  2» 
commons,  citizens,  burgesses,  and  merchants,  shall  not  be  ^''' 
charged  to  make  any  aid,  if  it  be  not  by  the  common  assent 
of  the  great  men  and  commons  in  parliament.     And  as  this 
fimdwiental  law  had  been  shamefully  evaded  under  many  suc- 
ceeding princes,  by  compulsive  loans,  and  benevolences  ex- 
torted without  a  real  and  voluntary  consent,  it  was  made  an 
article  in  the  petition  of  right,  3  Car.  I.  that  no  man  shall  be  peutioD  of  right. 
compelled  to  yield  any  gift,  loan,  or  benevolence,  tax,  or  such 
like  chaise,  without  common  consent  by  act  of  parliament. 
And,  lastly,  by  the  statute  1  W.  &  M.  st.  2,  c  2,  it  is  de-  i  w.  &  m.  luit  2, 
clared,  that  levying  money  for  or  to  the  use  of  the  crown,  by  ^  ^' 
pretence  of  prerogative,  without  grant  of  parliament,  or  for 
longer  time,  or  in  other  manner  than  the  same  is  or  shall  be 
granted,  is  illegal. 

In  the  three  preceding  articles  we  have  taken  a  short  view 
of  the  principal  absolute  rights  which  appertain  to  every  En- 
glishman.   But  in  vain  would  these  rights  be  declared,  ascer- 
tained, and  protected  by  the  dead  letter  of  the  laws,  if  the 
^constitution  had  provided  no  other  method  to  secure  their     r  *i4i  1 
actual  enjoyment.     It  has  therefore  established  certain  other  Theaerighti 
auxiliary  subordinate  rights  of  the  subject,  which  serve  princi-  ••~^' 
pally  as  outworks  or  barriers  to  protect  and  maintain  inviolate 
the  three  great  and  primary  rights,  of  personal  security,  per* 
sonal  liberty,  and  private  property.     These  are, 

1.  The  constitution,  powers,  and  privileges  of  parliament;  i.  ByptfUamenL 
of  which  I  shall  treat  at  large  in  the  ensuing  chapter. 

2.  The  limitation  of  the  king's  prerogative  (38)  by  bounds  2.  By  uniit«|kw 

(1)  See  the  introduction  to  the  great  in  reality,  nothing  more  than  a  sort  of 

charter^  (edit  Oxon.),  tub  anmo  1297 ;  translation  into  Ladn  of  the  eofi/rjiia- 

wherein  it  is  shewn  that  this  statute  tio  cariantmt  25  Edw.  I.,  which  was 

de  ialliagio  non  concedendo,  supposed  originally   published   in  the  Norman 

to  have  been  made  in  34  Edw.  I.,  is,  language.  ' 

(38)  See  poKt,  p.  237. 
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of  the  kingipr*.   4K>  Certain  and  notorious,  that  it  is  impossible  he  should  either 
"^^""^  mistake  or  legally  exceed  them  without  the  consent  of  the 

people.     Of  this,  also,  I  shall  treat  in  its  proper  place.     The 

former  of  these  keeps  the  legislative  power  in  due  health  and 

vigour,  so  as  to  make  it  improbable  that  laws  should  be  enacted 

destructive  of  general  liberty:  the  latter  is  a  guard  upon  the 

executive  power,  by  restraining  it  from  acting  either  beyond 

or  in  contradiction  to  the  laws,  that  are  framed  and  established 

by  the  other. 

3  By  the  right  of       3.  A  third  subordinate  right  of  every  Englishman  is  that  of 

SlSitrSjutke     applying  to  the  courts  of  justice  for  redress  of  injuries.   Since 

j^ici.'^  the  law  is  in  England  the  supreme  arbiter  of  every  man's  life^ 

liberty,  and  property,  courts  of  justice  must  at  all  times  be 
open  to  the  subject,  and  the  law  be  duly  administered  therein. 
The  emphatical  words  of  magna  carta  (u),  spoken  in  the  per^ 
son  of  the  king,  who  in  judgment  of  law  (says  Sir  Edward 
Coke)  (to)  is  ever  present  and  repeating  them  in  all  his  courts, 
are  these:  nvlli  vendemus^  nutti  neffobimus,  out  diffirenuu  reo- 
iumvel  justUiam:  <^and  therefore  eveiy  subject,"  continues 
the  same  learned  author,  **  for  injury  done  to  him  in  batiisy  m 
terris,  vel  persona^  by  any  other  subject,  be  he  ecclesiastical  or 
temporal,  without  any  exception,  may  take  his  remedy  by  the 
course  of  the  law,  and  have  justice  and  right  for  the  injury 
done  to  him,  freely  without  sale,  fully  without  any  denial,  and 
speedily  without  delay."  It  were  endless  to  enumerate  all  the 
[  *142  ]  affirmative  acts  of  parliament,  *wherein  justice  is  directed  to 
be  done  according  to  the  law  of  the  land;  and  what  that  law 
is  every  subject  knows,  or  may  know,  if  he  pleases;  for  it  de- 
pends not  upon  the  arbitrary  will  of  any  judge,  but  is  perma- 
nent, fixed,  and  unchangeable,  unless  by  authority  of  parlia- 
ment. I  shall,  however,  just  mention  a  few  negative  statutes, 
whereby  abuses,  perversions,  or  delays  of  justice,  especially  by 
the  prerogative,  are  restrained.  It  is  ordained  by  inagna 
carta  (ir),  that  no  freeman  shall  be  outlawed,  that  is,  put  out 
.   .  of  the  protection  and  benefit  of  the  laws,  but  according  to  the 

law  of  the  land.  By  2  Edw.  III.  c.  8^  and  11  Ric.  IL  c.  10,  it 
is  enacted,  that  no  commands  or  letters  shall  be  sent  under  the 
great  seal,  or  the  little  seal,  the  signet  or  privy  seal,  in  dis- 
turbance of  the  law;  or  to  disturb  or  delay  common  right:  and, 

(«)  C.  29.  (tc;)  2  Inst  55.  («)  C.  29. 
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though  such  commandments  should  come,  the  judges  shall  not 
cease  to  do  right;  n^hich  is  also  made  a  part  of  their  oath  by 
statute  18  Edw.  III.  st.  4.  And  by  1 W.  &  M.  st.  2,  c  %  it 
is  declared,  that  the  pretended  power  of  suspending,  or  dis* 
pensing  with  laws,  or  the  execution  of  laws,  by  regal  authority, 
without  consent  of  parliament,  is  illegal. 

Not  only  the  substantial  part,  or  judicial  decisions,  of  the 
law,  but  also  the  formal  part,  or  method  of  proceeding,  cannot 
be  altered  but  by  parliament ;  for,  if  once  those  outworks  were 
demolished,  there  would  be  an  inlet  to  all  manner  of  innova- 
tion in  the  body  of  the  law  itself  The  king,  it  is  true,  may 
erect  new  courts  of  justice ;  but  then  they  must  proceed  ac- 
cording to  the  old  established  forms  of  the  common  law.  For 
which  reason  it  is  declared,  in  the  statute  16  Car.  I.  c  10,  upon 
the  dissolution  of  the  court  of  star-chamber,  that  neither  his 
majesty,  nor  his  privy  council,  have  any  jurisdiction,  power,  or 
authority,  by  English  bill,  petition,  articles,  libel,  (which  were 
the  course  of  proceeding  in  the  star-chamber,  borrowed  from 
the  civil  law),  or  by  any  other  arbitrary  way  whatsoever,  to 
examine,  or  draw  into  question,  determine  or  dispose  of  the 
lands  or  goods  of  any  subjects  of  this  kingdom ;  but  that  the 
same  ought  to  be  tried  and  determined  in  the  ordinary  courts 
of  justice,  and  by  course  of  law. 

*4.  If  there  should  happen  any  uncommon  injury,  or  infringe*     [  *  1  -13  ] 
ment  of  the  rights  before  mentioned,  which  the  ordinary  course  l^SLSStogSe**^ 
of  law  is  too  defective  to  reach,  there  still  remains  a  fourth  ^SJof^p^iL 
subordinate  right,  appertaining  to  every  individual,  namely,  SMMorgrimm. 
the  right  of  petitioning  the  king,  or  either  house  of  parliament, 
for  the  redress  of  grievances.     In  Russia  we  are  told  (y)  that 
the  czar  Peter  established  a  law,  that  no  subject  might  peti« 
tion  the  throne  till  he  had  first  petitioned  two  different  minisH 
ters  of  state.     In  case  he  obtained  justice  from  neither,  he 
might  then  present  a  third  petition  to  the  prince ;  but  upon 
pain  of  death,  if  found  to  be  in  the  wrong :  the  consequence 
of  which  was,  that  no  one  dared  to  offer  such  third  petition ; 
and  grievances  seldom  fsdling  under  the  notice  of  the  sove- 
reign, he  had  little  opportunity  to  redress  them.    The  restric* 
tions,  for  some  there  are,  which  are  laid  upon  petitioning  in 
England,  are  of  a  nature  extremely  different ;  and,  while  they 
promote  the  spirit  of  peace,  they  are  no  check  upon  that  of 

(y)  Montesq.  Sp.  L.  zii.  26. 
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liberty.  Care  only  must  be  taken,  lest,  under  the  pretence  of 
petitioning,  the  subject  be  guilty  of  any  riot  or  tumult,  as  hap- 
pened in  the  opening  of  the  memorable  parliament  in  1640: 
and,  to  prevent  this,  it  is  provided  by  the  statute  13  Car.  II. 
St.  1,  c  5,  that  no  petition  to  the  king,  or  either  house  of  par- 
liament, for  any  alteration  in  church  or  state,  shall  be  signed 
by  above  tweuty  persons,  unless  the  matter  thereof  be  approved 
by  three  justices  of  the  peace,  or  the  major  part  of  the  grand 
jury  (39),  in  the  country;  and  in  London  by  the  lord  mayor, 
aldermen,  and  common  council :  nor  shall  any  petition  be  pre- 
sented by  more  than  ten  persons  at  a  time.  But,  under  these 
regulations  it  is  declared  by  the  statute  1  W.  &  M.  stat.  2,  c.  2, 
that  the  subject  hath  a  right  to  petition :  and  that  all  commit^ 
ments  and  prosecutions  for  such  petitioning  are  illegal. 

5.  The  fifth  and  last  auxiliary  right  of  the  subject,  that  I 
shall  at  present  mention,  is  that  of  having  arms  for  their  de* 
fence,  suitable  to  their  condition  and  degree,  and  such  as  are 
[  ^144  ]  ^allowed  by  law.  Which  is  also  declared  by  the  same  statute, 
1 W.  &  M.  Stat.  2,  c.  2,  and  is  indeed  a  public  allowance,  under 
due  restrictions,  of  the  natural  right  of  resistance  and  self- 
preservation,  when  the  sanctions  of  society  and  laws  are  found 
insuflScient  to  restrain  the  violence  of  oppression. 

In  these  several  articles  consist  the  rights,  or,  as  they  are 
frequently  termed,  the  liberties  of  Englishmen:  liberties  more 


5.  BythetuMecU' 
right  to  arm  for 
their  defenot. 


(39)  Either  at  the  assises  or  quarter 
sessions.  The  punishment  for  o£fend- 
ing  against  this  act  not  to  exceed  a  fine 
of  100/.  and  imprisonment  for  three 
months.  Upon  the  trial  of  Lord  George 
Gordon,  Lord  Mansfield  and  the  court 
declared  that  they  were  clearly  of  opin- 
ion that  this  statute  was  not  in  any 
degree  a£fected  by  the  bill  of  rights. 
(1  W.  &  M.  St  2,  c.  2;  Doug.  591).— 
Ch.  [Blackstone  does  not  accurately 
quote  the  statute  which  he  cites  :  that 
statute  only  restricts  the  unconditional 
right  of  signature  by  more  than  twenty 
persons,  of  petitions  "  for  alteration 
of  matters  ettablUhed  by  law"  not  for 
"  any  alteration  in  church  or  state." 
^ow,  there  are  many  practices,  both  in 
church  and  state,  which  are  not  "  es- 
tablished by  law,"  and    the  right  of 


petitioning  against  such  practices  is 
certainly  not  sulgected  to  any  condi'^ 
tions  hy  the  statute  of  Charles  II. 
That  the  bill  of  rights  virtually  re- 
pealed that  statute,  it  would  be  pre- 
sumptuous to  contend,  after  the  judi- 
cial declaration  cited  hy  Mr.  Christian : 
but,  if  the  5th  article  of  the  bill  of 
rights  was  illusory,  the  progress  of 
public  opinion  has  rendered  the  stat'ute 
of  Charles  obsolete.  Both  houses  of 
parliament  are  now  in  the  constant 
habit  of  receiving  petitions,  signed  by 
hundreds  of  persons,  for  alterations  in 
church  and  state,  even  as  to  matters 
established  by  law,  the  matter  of  which 
petitions  has  not  **  been  first  consented 
unto  and  ordered  "  as  the  statute  of 
Charles  directed. — Ed.] 
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generally  talked  of  than  thoroughly  understood ;  and  yet  highly 
necessary  to  be  perfectly  known  and  considered  by  every  man 
of  rank  or  property,  lest  his  ignorance  of  the  points  whereon 
they  are  founded  should  hurry  him  into  faction  and  licentious- 
ness on  the  one  hand,  or  a  pusillanimous  indifference  and  cri- 
minal submission  on  the  other.  And  we  have  seen  that  these 
rights  consist,  primarily,  in  the  free  enjoyment  of  personal 
security,  of  personal  Uberty,  and  of  private  property.  So 
long  as  these  remain  inviolate,  the  subject  is  perfectly  free ; 
for  every  species  of  compulsive  tyranny  and  oppression  must 
act  in  opposition  to  one  or  other  of  these  rights,  having  no 
other  object  upon  which  it  can  possibly  be  employed.  To  pre- 
serve these  from  violation,  it  is  necessary  that  the  constitution 
of  parliament  be  supported  in  its  full  vigour;  and  limits,  cer- 
tainly known,  be  set  to  the  royal  prerogative.  And,  lastly,  to 
Tindicate  these  rights,  when  actually  violated  or  attacked,  the 
subjects  of  England  are  entitled,  in  the  first  place,  to  the  re- 
gular administration  and  free  course  of  justice  in  the  courts  of 
law;  next,  to  the  right  of  petitioning  the  king  and  parliament 
for  redress  of  grievances;  and,  lastly,  to  the  right  of  having 
and  using  arms  for  self-preservation  and  defence.  And  all  these 
rights  and  liberties  it  is  our  birthright  to  enjoy  entire ;  unless 
where  the  laws  of  our  country  have  laid  them  under  necessary 
restraints:  restraints  in  themselves  so  gentle  and  moderate,  as 
will  appear  upon  farther  inquiry,  that  no  man  of  sense  or  pro- 
bity would  wish  to  see  them  slackened.  For  all  of  us  have  it 
in  our  choice  to  do  every  thing  that  a  good  man  would  desire  ' 
to  do ;  and  are  restrained  from  nothing  but  what  would  be  per- 
nicious either  to  ourselves  or  our  fellow-citizens.  So  that  this 
review  *of  our  situation  may  fully  justify  the  observation  of  a  [  ♦145  ] 
learned  French  author,  who  indeed  generally  both  thought 
and  wrote  in  the  spirit  of  genuine  freedom  (z),  and  who  hath 
not  scrupled  to  profess,  even  in  the  very  bosom  of  his  native 
country,  that  the  English  is  the  only  nation  in  the  world  where 
political  or  civil  liberty  is  the  direct  end  of  its  constitutiou. 
Recommending,  therefore,  to  the  student  in  our  laws  a  farther 
and  more  accurate  search  into  this  extensive  and  important 
title,  I  shall  close  my  remarks  upon  it  with  the  expiring  wish  of 
the  famous  Father  Paul  to  his  country, "  Esto  perpetu  a  !"  (40). 

(«)  Montesq.  Sp.  L.  xi.  5. 
(40)  See  Blackstonc't  own  note  to  p.  172,  poit. 
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We  are  next  to  treat  of  the  rights  and  duties  of  persons,  as 
they  are  members  of  society,  and  stand  in  various  relations  to 
each  other.  These  relations  are  either  public  or  private:  and 
we  will  first  consider  those  that  are  public 

The  most  universal  public  relation,  by  which  men  are  con- 
nected together^  is  that  of  government;  namely,  as  governors 
and  governed;  or^  in  other  words,  as  magistrates  and  people. 
Of  magistrates,  some  also  are  supreme^  in  whom  the  sovereign 
power  of  the  state  resides;  others  are  subordinate  (1),  deriving 
all  their  authority  from  the  supreme  magistrate,  accountable 
to  him  for  their  conduct,  and  acting  in  an  inferior  secondary 
sphere* 

In  all  tyrannical  governments,  the  supreme  magistracy,  or 
die  right  both  of  making  and  of  mfbrcing  the  laws,  is  vested 
in  one  and  the  same  man,  or  one  and  the  same  body  of  men; 
and  wherever  these  two  powers  are  united  together,  there 
can  be  no  public  liberty*  The  magistrate  may  enact  tyran- 
nical laws,  and  execute  them  in  a  tyrannical  manner,  since  he 
is  possessed,  in  quality  of  dispenser  of  justice,  with  all  the 
power  which  he,  as  legislator,  thinks  proper  to  give  himself. 
But,  where  the  legislative  and  executive  authority  are  in  distinct 
hands,  the  former  will  take  care  not  to  entrust  the  latter  with 
so  large  a  power  as  may  tend  to  the  subversion  of  its  own  inde- 
pendence, and  therewith  of  the  liberty  of  the  subject.  With 
us,  therefore,  in  England,  this  supreme  power  is  divided  into 
*two  branches;  the  one  legislative,  to  wit,  the  parliament, 
consisting  of  king,  lords,  and  commons;  the  other  executive, 
consisting  of  the  king  alone.  It  will  be  the  business  of  this 
chapter  to  consider  the  British  parliament,  in  which  the  legis* 
lative  power,  and  (of  course)  the  supreme  and  absolute  autho- 
rity of  the  state,  is  vested  by  our  constitution. 


(1)  SeepMf,  p.  33S. 
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The  original  or  first  institution  of  parliament  is  one  of  those  tim  origiiud  or 
matters  which  lie  so  far  hidden  in  the  dark  ages  of  antiquity,  ^"*°^^ 
that  the  tracing  of  it  out  is  a  thing  equally  difficult  and  uncer* 
tain  (2).  The  word  parliament  itself,  {parkmeni  or  oMoquium, 
as  some  of  our  historians  translate  it),  is  comparatively  of  mo- 
dem date;  derived  from  the  French,  and  signifying  an  assem- 
bly that  met  and  conferred  together.  It  was  first  applied  to  gene- 
ral assemblies  of  the  states  under  Louis  VII.  in  France,  about 
the  middle  of  the  twelfth  century  (a)  (3).  But  it  is  certain  that, 

(a)  Mod.  Un.  Hiit  xziii.  807.    The     is  in  the  preamble  to  thi  statute  of 
first  mention  of  it  in  our  statute  law     Westm..l,  SEdw.  I.  A.  d.  1272. 


(2)  Montesquieu  asserts,  that  <*  it  is 
impossible  to  go  at  all  deeply  into  the 
science  of  our  political  rights,  if  we  are 
not  thoroughly  acqiuiinted  with  the 
laws  and  manners  of  the  German  na- 
tions." 

The  name  by  which  the  great  coun- 
cils of  our  own  country,  or  of  any  other, 
were  originally  designated,  may  be  un- 
important; and  if  such  councils  erer 
comprised  the  aggregate  body  of  any 
state,  every  member  of  which  had 
a  right  to  take  part  in  the  delibera- 
tions, such  collectiTe  assemblies  of  an 
entire  population  present  no  analogy 
Tory  closely  corresponding  with  the 
nature  of  those  parliaments,  in  which 
the  whole  people  do  not  appear  per- 
sonally, but  by  those  who  are,  or  are 
supposed  to  be,  their  representatives. 
(SeejMtf,  p.  159). 

Still,  it  might  by  no  means  be  un- 
profitable knowledge,  could  we  ascer- 
tain whether  the  principle  of  represen- 
tation was  first  adopted  by  compact  of 
any  kind,  or  was  arbitrarily  prescribed 
by  power.  The  convenience  of  that 
principle,  and  indeed  its  absolute  ne- 
oesilty,  if  the  body  of  the  people  are  to 
ei^oy  any  voice  at  all  in  the  councils 
of  a  great  nation,  must  be  obrious. 
(See  p9$ii  p.  169).  It  might  not  be 
«Mless,  however,  if  we  could  learn 
whether  the  doctrine  of  representation 
was  established  upon  any  certain  terms ; 
and  what  were   the    principles   then 


agreed  on,  or  laid  down,  for  carrying 
that  doctrine  into  eifect  We  should 
then  be  able  to  determine  what  melio- 
rations of,  or  what  usurpations  or  en- 
croachments upon,  the  original  institu- 
tion had  taken  place:  the  first  species 
of  information  would  tend  to  moderate, 
though  it  might  be  insufficient  tore- 
move,  the  dissatisfaction  of  those  who 
hold  that  the  present  state  of  represen- 
tation, in  this  country,  is  too  narrow ; 
and  the  other  knowledge  might  be  at 
least  equally  useful,  though  in  a  differ- 
ent way,  by  facilitating  a  return  to  any 
salutary  principles,  or  regulations,  which 
fhiud  or  violence,  or  the  destructive 
agency  of  time  alone,  has  superseded. 
The  present  writer  professes  no  unqua- 
lified belief  in  the  absolute  perfection 
of  our  actual  representative  system, 
though  he  is  grateful  for  the  recent 
and  great  improvements  which  it  has 
received.  (Seeoefe,  notes  to  pp.  51,  52, 
67, 114). 

(3)  The  word  parliaMenimm  was  not 
used  in  England  till  the  reign  of  Hen. 
III.  (Prynne  on  4  Inst.  2).  Sir  Henry 
Spelman,  In  his  Glossary,  («oc.  ParL), 
says,  Jckatmet  rex  haud  dieam  parlio' 
meniuM,  nam  hoe  nomtn  won  ium  emt- 
cm'I,  ted  eommuni$  eoneiUi  regni/ormam 
et  eoaetionem  pertplcnam  d^diu 

It  was  flrom  tiie  use  of  the  word 
parUamtnhm  that  Prynne  discovered 
Lord  Coke*s  manuscript.  Modus  ieiundi 
pariiamonium  towiport  r$gi$  Bdwardi, 
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long  before  the  introduction  of  the  Norman  language  into 
England,  all  matters  of  importance  were  debated  and  settled 
in  the  great  councils  of  the  realm:  a  practice  which  seems  to 
have  been  universal  aimong  the  northern  nations,  particularly 
the  Germans  (b%  and  carried  by  them  into  all  the  countries  of 
Europe,  which  they  overran  at  the  dissolution  of  the  Roman 
empire:  relics  of  which  constitution,  under  various  modifica* 

(6)  De  minoribut  rebus  prineipe*  consultant,  de  majoribus  omnes.    Tac.  De  Mor. 
Germ.  c.  11. 


filU  regis  Etkeldredi,  ^c,  to  be  spuri- 
ous. Lord  Coke  sets  a  high  value  upon 
it,  and  has  assured  us,  "that  certain 
it  is,  this  modus  was  rehearsed  and  de- 
clared before  the  conqueror  at  the  con- 
quest, and  by  him  approved.  (4  Inst. 
12).  But  for  many  reigns  after  this 
word  was  introduced,  it  was  indiscri- 
minately applied  to  a  session,  and  to 
the  duration  of  the  writ  of  summons : 
we  now  confine  it  to  the  latter,  viz.  to 
the  period  between  the  meeting  afler 
the  return  of  the  writ  of  summons  and 
the  dissolution.  Etymology  is  not  al- 
ways frivolous  pedantry ;  it  sometimes 
may  afford  an  useful  comment  upon 
the  original  signification  of  a  word*  No 
inconsiderable  pains  have  been  bestowed 
by  learned  men  in  analysing  the  word 
parliament ;  though  the  following  spe- 
cimens will  serve  rather  to  amuse 
than  to  instruct:  **  The  word  parlia- 
ment,'* saith  one,  **  is  compounded  of 
parium  lamentum,  because  (as  he 
thinks)  the  peers  of  the  realm  did 
at  these  assemblies  lament  and  com- 
plain each  to  the  other  of  the  enormi- 
ties of  the  country,  and  thereupon  pro- 
vided redress  for  the  same."  (Lamb. 
Arch.  235).  Whitelock,  in  his  notes 
(174)  declares,  "  that  this  derivation 
of  parliament  is  a  sad  etymology." 
Lord  Coke,  and  many  others,  say,  that 
"it  is  called  parliament,  because  every 
member  of  that  court  should  sincerely 
and  discreetly  parler  la  ment,  speak 
his  mind  for  the  general  good  of  the 
commonwealth."  (Co.  Litt.  110).  Mr. 
Lambard  informs  us,  that  "  Lawrence 


Vallo  misliketh  this  derivation."  (Arch. 
236).  And  Lawrence  Vallo  is  not  sin- 
gular; for  Mr.  Barrington  assures  us, 
that  "  Lord  Coke's  etymology  of  the 
word  parliament,  from  speaking  one's 
mind,  has  been  long  exploded.  If  one 
might  presume  (adds  he)  to  substitute 
another  in  its  room  after  so  many  guesses 
by  others,  I  should  suppose  it  was  a 
compound  of  the  two  Celtic  words  par- 
leg  and  ment,  or  mend.  Both  these 
words  are  to  be  found  in  Bullet's  Celtic 
Dictionary,  published  at  Besan^on, 
1754,  3rd  voL  fol.  He  renders  par' 
ley  by  the  French  infinitive  par/er;  and 
we  use  the  word  in  England  as  a  sub- 
stantive, vis.  parhys  ment  or  mend  is 
rendered  quantiti,  abundance.  The 
word  parliament,  therefore,  being  re- 
solved into  its  constituent  syllables, 
may  not  improperly  be  said  to  sig- 
nify what  the  Indians  of  North  Ame« 
rica  called  a  Great  Talk.  I  shall 
leave  it  to  the  reader  to  determine 
which  of  these  derivations  is  most 
descriptive  of  a  parliament;  and  per- 
haps, after  so  much  recondite  learn- 
ing, it  may  appear  presumptuous  in  me 
to  observe,  that  parliament  imported 
originally  nothing  more  than  a  council 
or  conference,  and  that  mtnt  in  parlia- 
ment has  no  more  signification  than  It 
has  in  impeachment,  engagement,; 
imprisonment,  hereditament,  and  ten 
thousand  others  of  the  same  nature, 
though  the  civilians  have  adopted  a 
similar  derivation,  vis.  testament  firom 
testari  mentem.'*  (Tay.  Civ.  Law.  70). 
— Ch. 
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tions  and  changes,  are  still  to  be  met  with  in  the  diets  of 
Poland,  Germany,  and  Sweden,  and  the  assembly  of  the 
estates  in  France  (c) ;  for  what  is  there  now  called  the  parlia* 
ment  is  only  the  supreine  court  of  justice,  consisting  of  the 
peers,  certain  dignified  ecclesiastics,  and  judges,  which  neither 
is  in  practice,  nor  is  supposed  to  be  in  theory,  a  general  coun^ 
cil  of  the  realm. 

With  us  in  England  this  general  council  hath  been  held  im- 
memorially,  under  the  several  names  of  myckeUsynoth  or  great 
council,  michd-^emote  or  great  meeting,  and  more  ^frequently  [  *14B  ] 
toittefia-ffemote  or  the  meeting  of  wise  men.  It  was  also  styled 
in  Latin,  commune  concilium  regni^  magnum  concilium  regisj 
curia  magna^  conventus  magnaJtum  vel  procerum,  assisa  generalise 
and  sometimes  communita^  regni  AngluB  (d).  We  have  in- 
stances of  its  meeting  to  order  the  affairs  of  the  kingdom,  to 
make  new  laws,  and  to  amend  the  old,  or,  as  Fleta(e)  expresses 
it,  ^^  novis  irguriis  emersis  nova  constituere  remedia^^  so  early 
as  the  reign  of  Ina  King  of  the  West  Saxons,  Offa  King  of 
the  Mercians,  and  Ethelbert  King  of  Kent,  in  the  several 
realms  of  the  Heptarchy.  And,  after  their  union,  the  Mirror  (y ) 
informs  us,  that  King  Alfred  ordained,  for  a  perpetual  usage, 
that  these  councils  should  meet  twice  in  the  year,  or  oftener 
if  need  be,  to  treat  of  the  government  of  God's  people;  how 
they  should  keep  themselves  from  sin,  should  live  in  quiet,  and 
should  receive  right.  Our  succeeding  Saxon  and  Danish 
monarchs  held  frequent  councils  of  this  sort,  as  appears  from 
their  respective  codes  of  laws;  the  titles  whereof  usually  speak 
them  to  be  enacted,  either  by  the  king  with  the  advice  of  his 
wittena-gemote,  or  wise  men,  as,  ^^hmc  sunt  instituta,  qucBEdga-- 
rus  rex  consilio  sapientum  suorum  instituit;"  or  to  be  enacted 
by  those  sages  with  the  advice  of  the  king,  as,  ^^  fuBc  sunt 
judieiaf  qum  sapientes  consilio  regis  EtheUtani  institueruntf*  or 
lastly,  to  be  enacted  by  them  both  together,  as,  ^^Iubc  sunt  in^ 
stitutionesj  quas  rex  Edmundus  et  episcqpi  sui  cum  sapientibtis 
suis  ifutituerunt" 

There  is  also  no  doubt  but  these  great  councils  were  occa*  oocnionaiivheM 
sionally  held  under  the  first  princes  of  the  Norman  line.  Glanvil,  prince*. 

(c)  These  were  assembled  for  the         (d)  Glanvil.  1. 18,  c.  32;  I.  9,  c.  10: 
last  time,  a.d.  1561 ;  (see  Whitelocke      Pref.  9  Rep. :  2  Inst.  526. 
of  Pari.  c.  72) ;  or,  according  to  Ro*  (e)  L.  2,  c.  2. 

beftson,  a.i>.  1614.     (Hist.  Cha.  V.  i.  (/)  C.  1,§  3. 

369). 

VOL.  I.  U 
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[  ♦149  ] 


Coeval  wltb  the 
kingdom. 


Oeoenllj  agreed, 
that  pariiarocnt, 
ai  now  known, 
cxiited  A.D.  121A. 


Has  nibsbted  for 
MO  yean  at  least 


who  wrote  in  the  reign  of  Henry  the  Second,  speaking  of  the 
particular  amount  of  an  amercement  in  the  sheriff's  court, 
says,  it  had  never  yet  been  ascertained  by  the  general  assize 
or  assembly,  but  was  left  to  the  custom  of  particular  coun- 
ties (ff).  Here  the  general  assise  is  spoken  of  as  a  meeting 
well  known,  and  its  statutes  or  decisions  are  put  in  *a  mani- 
fest contradistinction  to  custom,  or  the  common  law.  And 
in  Edward  the  Third's  time,  an  act  of  parliament,  made  in  the 
reign  of  William  the  Conqueror,  was  pleaded  in  the  case  of 
the  Abbey  of  St.  Edmund's-bury,  and  judicially  allowed  by 
the  court  (A). 

Hence  it  indisputably  appears,  that  parliaments,  or  gene- 
ral councils,  are  coeval  with  the  kingdom  itself.  How  those 
parliaments  were  constituted  and  composed,  is  another  ques- 
tion, which  has  been  matter  of  great  dispute  among  our  learned 
antiquaries;  and,  particularly,  whether  the  commons  were 
summoned  at  all ;  or,  if  summoned,  at  what  period  they  began 
to  form  a  distinct  assembly.  But  it  is  not  my  intention  here  to 
enter  into  controversies  of  this  sort  I  hold  it  sufficient  that 
it  is  generally  agreed,  that  in  the  main  the  constitution  of  par- 
liament, as  it  now  stands,  was  marked  out  so  long  ago  as  the 
seventeenth  year  of  King  John,  a.  d.  1215,  in  the  great  char- 
ter granted  by  that  prince;  wherein  he  promises  to  summon 
all  archbishops,  bishops,  abbots,  earls,  and  greater  barons, 
personally;  and  all  other  tenants  in  chief  under  the  crown,  by 
the  sheriff  and  bailiffs;  to  meet  at  a  certain  place,  with  forty 
days'  notice,  to  assess  aids  and  scutages  when  necessary.  And 
this  constitution  has  subsisted,  in  fact  at  least,  from  the  year 
1266,  49  Hen.  HI.;  there  being  still  extant  writs  of  that  date, 
to  summon  knights,  citizens,  and  burgesses,  to  parliament. 
I  proceed  therefore  to  inquire  wherein  consists  this  constitu- 
tion of  parliament,  as  it  now  stands,  and  has  stood  for  the 
space  of  at  least  five  hundred  years.  And  in  the  prosecution 
of  this  inquiry,  I  shall  consider,  first,  the  manner  and  time  of 
its  assembling:  secondly,  its  constituent  parts:  thirdly ,  the 
laws  and  customs  relating  to  parliament,  considered  as  one 
Aggregate  body:  fourthly  and  fifthly,  the  laws  and  customs 
relating  to  each  house,  separately  and  distinctly  taken:  sixthly. 


(g)  Quanta  esse  debeat  per  nullam 
assUam  generalem  determmatum  est,  ted 
pro  contueivdine  Hngulorum  ecmitattium 


debetttr.  L.  9,  c  10. 

(A)  Year  book,  21  £dw.  III.  60. 
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the  methods  of  proceeding,  and  of  making  statutes,  in  both 
houses:  and  lastly,  the  manner  of  the  parliament's  adjourn- 
ment, prorogation,  and  dissolution. 

^L  As  to  the  manner  and  time  of  assembling.  The  parlia-  i.  Manner  wd 
ment  is  regularly  to  be  summoned  by  the  king's  writ  or  letter,  r  **i5o  ]* 
issued  out  of  Chancery  by  advice  of  the  privy  council,  at  least 
forty  days  before  it  begins  to  sit  (4).  It  is  a  branch  of  the  conytned  by  the 
royal  prerogative  that  no  parliament  can  be  convened  by  its 
own  authority,  or  by  the  authority  of  any,  except  the  king 
alone.  And  this  prerogative  is  founded  upon  very  good  rea- 
son. For,  supposing  it  had  a  right  to  meet  spontaneously, 
without  being  called  together,  it  is  impossible  to  conceive  that 
all  the  members,  and  each  of  the  houses,  would  agree  unani- 
mously upon  the  proper  time  and  place  of  meeting;  and  if 
half  of  the  members  met^  and  half  absented  themselves,  who 
shall  determine  which  is  really  the  legislative  body,  the  part 
assembled,  or  that  which  stays  away?  It  is  therefore  neces- 
sary that  the  parliament  should  be  called  together  at  a  deter- 
minate time  and  place;  and  highly  becoming  its  dignity  and 
independence,  that  it  should  be  called  together  by  none  but 
one  of  its  own  constituent  parts;  and  of  the  three  constituent 
parts,  this  office  can  only  appertain  to  the  king;  as  he  is  a 
single  person,  whose  will  may  be  uniform  and  steady;  the  first 
person  in  the  nation,  being  superior  to  both  houses  in  dignity; 
and  the  only  branch  of  the  legislature  that  has  a  separate  ex- 
istence, and  is  capable  of  performing  any  act  at  a  time  when 


(4)  Thu  is  a  provision  of  the  magna  ment  of  Great  Britain. — Cn.  [The 
chaita  of  King  John :  faciemut  aummo-  statute  of  37  Geo.  III.  c.  127,  shortens 
m4ri,  4r^.  ad  etriumdiem  tcilicei  ad  ter^  the  time  previously  required  for  notice 
wunum  quadraginta  dierum  ad  minus  et  of  the  royal  intention  that  parliament 
ad  cerium  locum.  (Black.'  Mag.  Ch.  should  meet  and  be  holden  for  the  de- 
Joh.  14).  It  is  enlbrced  by  7  &  8  W.  spatch  ofbusiness,  and  enacts  that  four- 
Ill.  c.  25,  which  enacts  that  there  shall  teen  days  shall  be  sufficient  notice.  Tbie 
be  forty  days  between  the  teste  and  the  statute  of  39  &  40  Geo.  III.  c  14,  in 
return  of  the  writ  of  summons ;  and  like  manner  empowers  his  Majesty,  19 
this  time  is,  by  the  uniform  practice  cases  where  parliament  has  been  ad* 
since  the  union,  extended  to  fifty  days.  Journed,  to  cau9e  it  to  re-assemble 
(2  Hats.  235).  This  practice  was  in-  within  fourteen  days  after  a  proclama* 
troduced  by  the  22nd  article  of  the  act  tion  to  that  effect,  notwithsUnding 
of  union,  which  required  that  time  be-  the  adjournment  may  have  been  made 
tween  the  teste  and  the  return  of  the  to  a  longer  day. — Ep.] 
writ  of  summons  for  the  first  parlia- 
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no  parliament  is  in  being  (t).  Nor  is  it  an  exception  to  this 
rule  that,  by  some  modern  statutes^  on  the  demise  of  a  king 
or  queen,  if  there  be  then  no  parliament  in  being,  the  last 
parliament  revives,  and  is  to  sit  again  for  six  months,  unless 
dissolved  by  the  successor:  for  this  revived  parliament  must 
have  been  originally  summoned  by  the  crown  (5). 
[  ♦JSl  ]  *It  is  tnie,  that,  by  a  statute,  16  Car.  I.  c  1,  it  was  enacted, 
that,  if  the  king  neglected  to  call  a  parliament  for  three  years, 
the  peers  might  assemble  and  issue  out  writs  for  choosing  one; 
and,  in  case  of  neglect  of  the  peers,  the  constituents  might 
meet  and  elect  one  themselves.  But  this,  if  ever  put  in  praC'^ 
tice,  would  have  been  liable  to  all  the  inconveniences  I  have 
just  now  stated;  and  the  act  itself  was  esteemed  so  highly 
detrimental  and  injurious  to  the  royal  prerogative,  that  it  was 
repealed  by  statute  16  Car.  XL  c.  1 .  From  thence  therefore 
no  precedent  can  be  drawn. 

It  is  also  true,  that  the  convention-parliament,  which  re- 
stored King  Charles  the  Second,  met  above  a  month  before 
his  return;  the  lords  by  their  own  authority,  and  the  commons, 
in  pursuance  of  writs  issued  in  the  name  of  the  keepers  of  the 
liberty  of  England,  by  authority  of  parliament:  and  that  the 
said  parliament  sat  till  the  twenty-ninth  of  December,  full 
seven  months  after  the  restoration;  and  enacted  many  laws, 
several  of  which  are  still  in  force.  But  this  was  for  the  neces- 
sity of  the  thing,  which  supersedes  all  law;  for  if  they  had  not 
so  met,  it  was  morally  impossible  that  the  kingdom  should 
have  been  settled  in  peace.  And  the  first  thing  done  after 
the  king^s  return  was  to  pass  an  act  declaring  this  to  be  a  good 
parliament,  notwithstanding  the  defect  of  the  king's  writs  {j). 
So  that,  as  the  royal  prerogative  was  chiefly  wounded  by  their 
so  meeting,  and  as  the  king  himself,  who  alone  had  a  right  to 
object,  consented  to  waive  the  objection,  this  cannot  be  drawn 


(t)  By  motives  somewhat  similar  to 
these  the  republic  of  Venice  was  ac- 
tuatedy  when,  towards  the  end  of  the 
seventh  century,  it  abolished  the  tri- 
bunes of  the  people,  who  were  annually 
chosen  by  the  several  districts  of  the 
Venetian  territory,  and  constituted  a 
doge  in  their  stead ;  in  whom  the  exe- 
cutive power  of  the  state  at  present  re- 
sides.   For  which  their  historians  have 


assigned  these  as  the  principal  reasons : 
1.  The  propriety  of  having  the  execu- 
tive power  a  part  of  the  legislative,  or 
senate;  to  which  the  former  annual 
magistrates  wete  not  admitted.  2.  The 
necessity  of  having  a  single  person  to 
convoke  the  great  council  when  sepa- 
rated. (Mod.  Un.  Hist,  xxvii.  15). 
(j)  Stat.  12  Car.  II.  c  1. 


(5)  See  pott,  p.  188. 
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into  an  example  in  prejudice  of  the  rights  of  the  crown.  Be- 
sides, we  should  also  remember,  that  it  was  at  that  time  a 
great  doubt  among  the  lawyers  {k)j  whether  even  this  healing 
act  made  it  a  good  parliament;  and  held  by  very  many  in  the 
negative:  though  it  seems  to  have  been  too  nice  a  scruple  (6). 
And  yet,  out  of  abundant  caution,  it  was  thought  necessary  to 
confirm  its  acts  in  the  next  parliament,  by  statute  13  Car.  II. 
c  7,  and  c.  14. 

*It  is  likewise  true,  that  at  the  time  of  the  revolution,  a.  d.  [  *152  ] 
I688>  the  lords  and  commons  by  their  own  authority,  and 
upon  the  summons  of  the  Prince  of  Orange,  (afterwards  King 
William),  met  in  a  convention,  and  therein  disposed  of  the 
crown  and  kingdom.  But  it  must  be  "^remembered,  that  this 
assembling  was  upon  a  like  principle  of  necessity  as  at  the 
restoration;  that  is,  upon  a  full  conviction  that  King  James 
the  Second  had  abdicated  the  government,  and  that  the  throne 
was  thereby  vacant:  which  supposition  of  the  individual  mem« 
bers  was  confirmed  by  their  concurrent  resolution,  when  they 
actually  came  together.  And,  in  such  a  case  as  the  palpable 
vacancy  of  a  throne,  it  follows  ex  necessitate  rei,  that  the  form 
of  the  royal  writs  must  be  laid  aside,  otherwise  no  parliament 
can  ever  meet  again.  For,  let  us  put  another  possible  case, 
and  suppose,  for  the  sake  of  argument,  that  the  whole  royal 
line  should  at  any  time  fail  and  become  extinct,  which  would 
indisputably  vacate  the  throne :  in  this  situation  it  seems  rea- 
sonable to  presume,  that  the  body  of  the  nation,  consisting  of 
lords  and  commons,  would  have  a  right  to  meet  and  settle  the 
government:  otherwise  there  must  be  no  government  at  all. 
And  upon  this  and  no  other  principle  did  the  convention  in 
1688  assemble.  The  vacancy  of  the  throne  was  precedent  to 
their  meeting  without  any  royal  summons,  not  a  consequence 
of  it.  They  did  not  assemble  without  writ,  and  then  make 
the  throne  vacant;  but,  the  throne  being  previously  vacant  by 
the  king's  abdication,  they  assembled  without  writ,  as  they 
must  do  if  they  assembled  at  all.  Had  the  throne  been  full, 
their  meeting  would  not  have  been  regular;  but,  as  it  was 

(k)  1  Sid.  1. 

(6)  William  Drake,  a  merchant  of  thority  till  that  was  legally  and  regu- 

London,  was  impeached  for  writing  a  larly  dissolved  by  the  king  and  the  two 

pamphlet,  intitled,  The  Long  Parlia-  liouses  of  parliament,  according  to  the 

ment  Revived,  in  which  he  maintained  16  Car.  I.  c.  7.     (Com.  Jour.  20  Nov, 

that  there  could  be  no  legislative  au-  1660). — Ch. 
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lU  litting  not  to 
be  Intermitted 
above  three  yean. 

[  *J33  ] 
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really  empty,  such  meeting  became  absolutely  necessary.  And 
accordingly  it  is  declared  by  statute  1  W.  &  M.  st.  i,  c.  1,  that 
this  convention  was  really  the  two  houses  of  parliament,  not- 
withstanditig  the  want  of  writs  or  other  defects  of  form.  So 
that,  notwithstanding  these  two  capital  exceptions,  which  were 
justifiable  only  on  a  principle  of  necessity,  (and  each  of  which, 
by  the  way,  induced  a  revolution  in  the  government),  the  rule 
laid  down  is  in  general  certain,  that  the  king,  only,  can  con- 
voke a  parliament. 

*And  this  by  the  antient  statutes  of  the  realm  (Z)  he  is 
bound  to  do  every  year,  or  oftener,  if  need  be.  Not  that  he 
is,  or  ever  was,  obliged  by  these  statutes  to  call  a  new  parlia- 
ment every  year ;  but  only  to  permit  a  parliament  to  sit  an- 
nually for  the  redress  of  grievances,  and  despatch  of  business, 
if  need  be  {7).  These  last  words  are  so  loose  and  vague,  that 
such  of  our  monarchs  as  were  inclined  to  govern  without  par-^ 
liaments,  neglected  the  convoking  them  sometimes  for  a  very 
considerable  period,  under  pretence  that  there  was  no  need  of 
them.  But,  to  remedy  this,  by  the  statute  16  Car.  11.  c.  1,  it 
is  enacted,  that  the  sitting  and  holding  of  parliaments  shall 
not  be  intermitted  above  three  years  at  the  most.    And  by  the 

(/)  4  Edw.  III.  c  14;   86Edw.  III.  c.  10. 


(7)  Mr.  Granville  Sharp,  in  a  trea-     pltMe    a  n^  dit  S'  de  tenir  parlemeni 


tise  published  some  years  ago,  argued 
ingeniously  against  this  construction  of 
the  4  Ed.  III.  and  maintained  that  the 
words,  if  need  be,  referred  only  to  the 
preceding  word,  oflener.  So  that  the 
true  signification  was,  that  a  parliament 
should  be  held  once  every  year  at  all 
events ;  and  if  there  should  be  any  need 
to  hold  it  oftener,  then  more  than  once. 
(Sec  his  Declaration,  &c.  p.  166).  The 
contemporary  records  of  parliament,  in 
some  of  which  it  is  so  expressed  with- 
out any  ambiguity,  prove  beyond  all 
controversy  that  this  is  the  true  con- 
struction. In  antient  times  many  fa- 
vourite laws  were  frequently  re-enact- 
ed. In  the  50  Edw.  III.  it  is  expressly 
and  absolutely  declared,  that  a  parlia- 
ment should  be  held  once  a  year.  (Rot. 
Pari.  No.  186.)  In  the  1  R.  II.  we  find 
again  another  petition  from  the  com- 
mons, that  a  parliament  should  be 
held  once  a  year  at  the  least :  *'  Que 


un  foetz  par  an  au  meynXf  et  eeo  en 
lieu  convenable.**  The  king's  answer  is, 
"  As  to  that,  parliament  shall  be  held 
every  year ;  let  the  statutes  thereupon 
be  kept  and  preserved ;  but  as  to  the 
place  where  the  parliament  shall  be 
held,  the  king  will  therein  do  his  plea- 
sure." (Rot.  Pari.  No.  95).  And  ita 
the  next  year,  the  king  declared  he  had 
summoned  the  parliament  because  it 
was  ordained  that  parliament  should 
be  held  once  a  year.  (Rot  Pari.  2  R. 
II.  No.  4).  But  I  can  by  no  means 
agree  with  Mr.  Sharp,  and  those  who 
contend  that  it  is  the  meaning  of  these 
records  and  statutes  that  there  should 
be  an  election  every  year.  The  word 
parliament  at  that  time  did  not  neces- 
sarily include  any  such  idea ;  for  it  is 
every  where  applied  to  a  session  with- 
out any  distinction,  whether  it  was  held 
after  a  pror(^ation  or  a  dissolution. 
(Rot.  Pari,  passim). — Ch. 
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Bt&tut6  1  W.  &  M.  St.  2,  C.2,  it  is  declared  to  be  one  of  the 
rights  of  the  people,  that,  for  redress  of  all  grievances,  and  for 
tlie  amending,  strengthening,  and  preserving  the  laivs,  parlia^ 
ments  ought  to  be  held  frequently.  And  this  inde6nite  fre* 
quency  is  again  reduced  to  a  certainty  by  statute  6  W.  &  M.  c. 
2,  which  enacts,  as  the  statute  of  Charles  the  Second  had 
done  before,  that  anew  parliament  shall  be  called  within  three 
years  (m),  after  the  determination  of  the  former  (8). 

11.  The  constituent  parts  of  a  parliament  are  the  next  ii.  m  eomutiMnt 
objects  of  our  inquiry.  And  these  are,  the  king's  majesty, 
sitting  there  in  his  royal  political  capacity,  and  the  three 
estates  of  the  realm ;  the  lords  spiritual,  the  lords  temporal, 
(who  sit,  together  with  the  king,  in  one  house),  and  the  com- 
mons, who  sit  by  themselves  in  another.  And  the  king  and 
these  three  estates,  together,  form  the  great  corporation  or 
body  politic  of  the  kingdom  (n),  of  which  the  king  is  said  to 
be  caputs  principium^  etjinis.  For  upon  their  coming  together 
the  king  meets  them,  either  in  person  or  by  representation ; 
without  which  there  can  be  no  beginning  of  a  parliament  (o) ; 
and  he  also  has  alone  the  power  of  dissolving  them  (9). 

*It  is  highly  necessary  for  preserving  the  balance  of  the  i.  Theung; 
constitution,  that  the  executive  power  should  be  a  branch,     [  *1S4  ] 
though  not  the  whole,  of  the  legislative.     The  total  union  of 
them,  we  have  seen  (10),  would  be  productive  of  tyranny; 

« 

(m)  This  is  the  same  period  that  is  (n)  4  Inst.  1>  2 ;  stat  1  Eliz.  c.  3 ; 

allowed  in   Sweden    for    intermitting  Hale,  of  Pari.  1. 

their  general  diets   or  parliamentary  (o)  4  Inst  6. 
aMembliea.  (Mod.  Un.  Hist,  xxxiii.  15). 


(8)  This  part  of  the  statute  6  W. 
&  M.  c  2,  conftrms  the  statute  16  Car. 
II.  c.  1,  in  declaring,  that  there  shall 
not  be  a  longer  interval  than  three 
years  after  a  dissolution ;  but  the  16 
Car.  II.  seems  to  be  more  extensive  in 
its  operation,  by  providing  that  there 
shall  not  be  an  intermission  of  more 
than  three  years  after  any  sitting  of 
parliament,  which  will  extend  also  to  a 
prorogation.  But  as  the  mutiny  act, 
and  the  land-tax  and  malt- tax  acts  are 
passed  for  one  year  only,  these  two 
statutes  are  now  of  little  avail,  for  the 
parliament  must  necessarily  be  sum- 


moned for  the  despatch  of  business  once 
every  year.  In  antient  times,  espe- 
cially before  the  abolition  of  the  feudal 
tenures  at  the  restoration  of  Ch.  II. 
our  kings  had  such  a  revenue,  indepen- 
dent of  parliament,  that  they  were  ena- 
bled to  reign  many  years  together 
without  the  assistance  of  parliament, 
and  in  defiance  of  the  statutes  men- 
tioned in  the  preceding  note. — Ch. 

(9)  That  is,  of  dissolving  them  before 
the  house  of  commons  for  the  time 
being  would  be  dissolved  by  law. 

(10)  See  ante,  pp.  51,  53. 
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the  total  disjunction  of  them  for  the  present  would,  in  thd 
end,  produce  the  same  effects,  by  causing  that  union  against 
which  it  seems  to  provide.  The  legislative  would  soon  be- 
come tyrannical,  by  making  continual  encroachments,  and 
gradually  assuming  to  itself  the  rights  of  the  executive  power. 
Thus  the  long  parliament  of  Charles  the  First,  while  it  acted 
in  a  constitutional  manner,  with  the  royal  concurrence,  re- 
dressed many  heavy  grievances,  and  established  many  salutary 
laws.  But  when  the  two  houses  assumed  the  power  of  legis- 
lation, in  exclusion  of  the  royal  authority,  they  soon  after 
assumed  likewise  the  reins  of  administration ;  and,  in  conse- 
quence of  these  united  powers,  overturned  both  church  and 
state,  and  established  a  worse  oppression  than  any  they  pre- 
tended to  remedy.  To  hinder,  therefore,  any  such  encroach- 
ments, the  king  is  himself  a  part  of  the  parliament :  and,  as 
this  is  the  reason  of  his  being  so,  very  properly,  therefore,  the 
share  of  legislation  which  the  constitution  has  placed  in  the 
crown  consists  in  the  power  of  rejecting  rather  than  resolving; 
this  being  sufficient  to  answer  the  end  proposed.  For  we  may 
apply  to  the  royal  negative,  in  this  instance,  what  Cicero 
observes  of  the  negative  of  the  Roman  tribunes,  that  the 
crown  has  not  any  power  of  doing  wrong,  but  merely  of  pre^ 
venting  wrong  from  being  done  {p).  The  crown  cannot  begin 
of  itself  any  alterations  in  the  present  established  law ;  but  it 
may  approve  or  disapprove  of  the  alterations  suggested  and 
consented  to  by  the  two  houses.  The  legislative,  therefore, 
cannot  abridge  the  executive  power  of  any  rights  which  it  now 
has  by  law,  without  its  own  consent ;  since  the  law  must  per« 
petually  stand  as  it  now  does,  unless  all  the  powers  will  agree 
to  alter  it.  And  herein  indeed  consists  the  true  excellence  of 
the  English  government,  that  all  the  parts  of  it  form  a  mutual 
[  *155  ]  *check  upon  each  other.  In  the  legislature,  the  people  are 
a  check  upon  the  nobility,  and  the  nobility  a  check  upon  the 
people ;  by  the  mutual  privilege  of  rejecting  what  the  other 
has  resolved:  while  the  king  is  a  check  upon  both,  which 
preserves   the   executive    power  from   encroachments  (11). 

(p)  Sulla — tribunii  plebi*  tua  lege  injuria  fadenia  potettaiem  ademit,  auxUH 
Jerendi  reliquit.  (De  LL.  3.  9.) 

(11)  A  late  annotator  on  this  passage     both   nobility  and  people  cannot  be 
says,  "that  the  king  is  a  check  upon     denied;  but  it  is  only  in  theory  that 


OF  THE  PARLIAMENT. 


And  this  very  executive  power  is  again  checked  and  kept 
within  due  bounds  by  the  two  houses,  through  the  privilege 
they  have  of  inquiring  into,  impeaching,  and  punishing  the 
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the  people  are  a  check  upon  the  nobi- 
lity." In  a  note,  by  the  same  writer, 
to  p.  52,  it  is  also  said,  that,  "  the  kingly 
portion  of  the  government  appears  to 
anite  in  itself  all  the  interests  of  the 
commnnity;  but  the  aristocracy,  whe- 
ther founded  on  landed,  monied,  or 
commercial  influence,  is  always  cater- 
ing for  individuality  of  interest,  too 
often  removed  from  the  people's.  To 
the  aristocracy  the  people  have  owed 
moat  of  the  wrongs  they  have  suffered, 
most  of  the  ills  they  have  endured ;  to 
the  monarchy,  most  of  the  means  for 
redressing  and  relieving  them."  Again, 
the  same  writer,  in  a  note  to  p.  335, 
says,  "  whatever  enemy  the  people  may 
have,  that  enemy  no  longer  exists  in 
the  crown." 

The  passages  cited,  in  which  kings 
are  treated  so  much  more  leniently  than 
the  aristocracy,  illustrate  what  is  no 
uncommon  trait  in  poor  human  nature, 
namely,  that  they  who  are  not  so  fiur 
removed  from  us  but  that  we  may 
sometimes  come  in  contact  with  them, 
shock  our  pride  more,  and  therefore  are 
more  cordially  hated,  than  those  who 
are  immeasurably  above  us.  Not  that 
the  writer  quoted  is  a  very  ardent  ad- 
mirer of  kings:  in  a  note  to  p.  25, 
he  speaks  of  their  rule  as  a  "  perma- 
nent tyranny;"  in  a  note  to  p.  140, 
he  thinks  "some  of  the  regicides"  were 
*'  great  and  immortal  men ;"  he  sneers 
at  the  "sacrednesa  of  majesty,"  and 
speaks  of  kings  as  "  unjust,  treacher- 
ous, fiilse,  unprincipled,  and  weak;" 
again,  in  a  note  to  p.  170,  he  ani- 
madverts upon  "regal  cupidity,  extor- 
tions, and  exactions."  When  these  pass- 
ages are  brought  into  juxta-position, 
one  cannot  be  very  sure  whether  the 
writer  in  question  does  or  does  not 
think  more  favourably  of  kings  than  of 
an  aristocracy ;  more  especially,  as  he 
says   in  a  note  to  p.  272,   "in  this 


country  the  nobility  are  a  part  of  the 
constitution ;  and  while  in  the  exercise 
of  their  public  functions,  their  heredi- 
tary rank  and  influence  adorn  the  dis- 
charge of  those  constitutional  duties, 
which  they  generally  fulfil  with  all  the 
leal  and  fidelity  of  private  citiaens ;  in 
their  private  capacities  many  of  them 
are  patrons  of  taste,  and  examples  of 
splendid  and  useful  expenditure.  It 
must  be  admitted,"  he  adds,  "  that 
titles  and  orders,  or  even  many  of  the 
hereditary  immunities  of  our  nobility, 
are  in  themselves  innoxious,  and  in 
reality  constitute  the  cheap  defence  of 
nations."  But,  any  favourable  opinion 
which  the  last  given  quotation  seems 
calculated  to  excite,  must  be  greatly 
qualified,  if  we  believe  the  same  wri- 
ter's note  top.  158,  where  it  is  written 
that,  "  the  pages  of  foreign  history 
would  be  fair,  but  for  the  flagitious 
deeds  of  the  hereditary  aristocracy ;  and 
in  our  own  country  its  inherent  tenden- 
cy  to  engender  public  misery  smoulders 
only,  yet  with  all  its^roclivity  towards 
mischiet" 

The  utility  of  a  king,  or  a  peerage, 
being  thus  left  unteiiUd  by  the  writer 
in  question,  let  us  see  how  he  would 
constitute  the  third  estate.  In  his  note 
to  the  present  passage,  and  in  his  notes 
to  pp.  272  and  306,  the  expediency  of 
something  in  the  nature  of  an  agrarian 
law  is  not  very  obscurely  hinted  at,  in 
order  to  remove  "  the  notoriously  in- 
jurious weight  which  large  estates  have 
in  the  return  of  members"  to  the  house 
of  commons ;  and  any  "  great  monied 
or  commercial  influence"  is  repudiated 
by  the  same  writer's  note  to  p.  52; 
whilst,  in  his  note  to  p.  149,  "  univer- 
sal suffrage  "  is  fairly  admitted  to  be  "  a 
dream  of  democratic  advocates ;"  and 
in  his  note  to  p.  1 74,  he  says,  "  whoever 
would  cite  a  semblance  of  authority  for 
universal  suffrage,  must  cite  it  from 
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conduct,  (not  indeed  of  the  king  (9),  which  would  destroy 
his  constitutional  independence,  but,  which  is  more  bene- 
ficial to  the  public),  of  his  evil  and  pernicious  counsellors. 

(7)  Stat  12  Car.  II.  c.  30. 


amidst  the  enigmas  that  disguise  or 
pervert  Saxon  or  Anglo-Saxon  law. 
Upon  this  question,  vital  as  some  fondly 
think  to  liberty,  it  is  easy,  upon  the 
soundest  principles,  to  determine  against 
the  application  of  that  law,  if  it  ever 
had  existence,  to  present  circumstances. 
The  British  population,  indiscrimi- 
nately, at  least  that  of  England  and 
Ireland,  is  infinitely  too  corrupt  to  be 
trusted  with  a  power  which,  whenever 
exerted  by  them,  is  seldom  for  their 
own  benefit." 

.  A  plain  man,  after  collating  and 
weighing  these  passages,  might  feel 
puxzled  if  he  were  desired  to  guess 
who  the  writer  quoted  from  wished  to 
exercise  the  elective  franchise.  A  se- 
verer search,  however,  would  disclose 
occasional  detached  notices,  shewing 
that  that  writer  does  not  (always) 
contend  for  the  absolute  exclusion  of 
the  influence  of  property ;  but  only 
desires  to  cut  down  all  large  proper- 
ties "landed,  monied,  or  commercial." 
How  this  levelling  process  is  to  be  ef- 
fected, and  how — (which  is  a  much 
more  difficult  problem) — it  could  be 
maintained  in  permanent  operation, 
we  are  not  instructed.  We  are  howr 
ever  told,  in  the  same  writer's  note  to 
p.  172,  that  "  every  person  possess- 
ing property,  of  whatever  kind,  to  a 
certain  (?)  amount,  and  paying  direct 
taxes,  should  be  deemed  qualified  to 
vote"  at  elections  of  members  of  par- 
liament Here,  then,  the  sanguine 
reader  might  flatter  himself  that  the 
writer  in  question  had,  at  length,  put 
him  in  full  possession  of  his  final  poli- 
tical creed  upon  this  subject ;  and  that 
the  means  of  securing  a  perfect  re- 
presentation were,  at  last,  disclosed. 
But  alas  1  no.  In  the  very  same  note 
last  cited,   all  these   fond  hopes   are 


checked,  and  we  are  admonished  to 
"  lament  that,  were  the  seeds  of  bet- 
ter representation  to  be  sown  on  the 
morrow,  the  brutal  hoof  of  an  intem- 
perate population  might  soon  pass  over 
and  destroy  their  germination;"  and, 
it  is  added,  "  the  late  general  election 
has  not  contributed  to  render  the  ex- 
tension of  the  elective  franchise  more 
desirable."  Thus  the  genUe  reader 
who  had  been  tempted  to  exclaim 
" //a/iojH,"  and  had  fancied  that,  after 
an  intricate  cruise  in  search  of  his  in- 
structor's meaning,  he  was  about  to 
enter  into  port,  is  left,  once  more,  as 
much  at  sea  as  ever. 

Most  assuredly,  the  trouble  of  bring- 
ing together  these  quotations  would 
not  have  been  taken  for  the  ilUna- 
tured  purpose  of  shewing  that  the 
writer  from  whom  they  are  cited  feels 
no  slavish  reverence  for  consistency 
of  argument;  but  the  extensive  sale 
of  his  work  makes  it  the  duty  of  one 
who  subsequenUy  approaches  the  same 
subject,  to  notice  the  incongniitieB 
which  he  thinks  he  has  detected.  When 
a  genUeman  of  education,  who  holds  a 
certain  rank  in  society,  publishes  such 
vague  and  discordant  political  doc- 
trines as  those  above  quoted,  and  finds 
numerous  purchasers ;  how  excited 
must  the  public  mind  be  on  the  en- 
grossing subject,  and  how  unsettled 
must  be  the  notions  of  those  who  ac- 
cept such  a  director.  The  excitement, 
however,  the  present  writer  trusts, 
will  eventually  prove  beneficial;  and 
the  crude  notions  will  be  matured  into 
riper  reasonings.  To  carry  into  exe- 
cution great  changes  in  national  insti- 
tutions, with  faultless  temperance  on 
one  hand,  and  without  any  interested 
resistance  on  the  other,  would  be  too 
great  a  perfection  of  wisdom  and  vir- 
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Thus,  every  branch  of  our  civil  polity  supports  and  is  sup- 
ported)  regulates  and  is  regulated,  by  the  rest :  for  the  two 
houses  naturally  drawing  in  two  directions  of  opposite  interest, 
and  the  prerogative  in  another  still  different  from  them  both, 
they  mutually  keep  each  other  from  exceeding  their  proper 
limits;  while  the  whole  is  prevented  from  separation,  and 
artificially  connected  together  by  the  mixed  nature  of  the 
crown,  which  is  a  part  of  the  legislative,  and  the  sole  execu- 
tive magistrate.  Like  three  distinct  powers  in  mechanics, 
they  jointly  impel  the  machine  of  government  in  a  direction 
different  from  what  either,  acting  by  itself,  would  have  done ; 
but  at  the  same  time  in  a  direction  partaking  of  each,  and 
formed  out  of  all ;  a  direction  which  constitutes  the  true  line 
of  the  liberty  and  happiness  of  the  community. 

Let  us  now  consider  these  constituent  parts  of  the  sovereign 
power,  or  parliament,  each  in  a  separate  view.  The  king's 
majesty  will  be  the  subject  of  the  next,  and  many  subsequent 
chapters,  to  which  we  must  at  present  refer. 

The  next  in  order  are  the  spiritual  lords.  These  consist  «.  The  iord«  tpiri- 
of  two  archbishops  and  twenty-four  bishops ;  and,  at  the  dis- 
solution of  monasteries  by  Henry  VI IL,  consisted  likewise  of 
twenty-six  mitred  abbots,  and  two  priors  (r) :  a  very  consider- 
able body,  and  in  those  times  equal  in  number  to  the  tempo- 
ral nobility  {s)  (12).  All  these  hold,  or  are  supposed  to  hold, 
•certain  antient  baronies  under  the  king;  for  William  the  [  *156  ] 
Conqueror  thought  proper  to  change  the  spiritual  tenure  of 
frank-almoign,  or  free  alms,  under  which  the  bishops  held 
their  lands  during  the  Saxon  government,  into  the  feodal 
or  Norman  tenure  by  barony,  which  subjected  their  estates 
to  all  civil  charges  and  assessments,  from  which  they  were 
before   exempt   (t) :    and,   in   right  of  succession   to  those 


(r)  Scld.  tit  Hon.  2,  6,  27. 
(t)  Co.  Litt.  97. 


(0  Gilb.    Hist.  Exch.    55;    Spelni. 
W.  I.  291. 


tue  to  be  expected.  But  it  is  the  true 
IMtriot'f  duty  to  be  88  ready  to  resist 
the  destructive  attempts  of  those  who, 
with  the  sacred  name  of  liberty  in 
their  mouths,  have  intents  of  anarchy 
in  their  hearts,  as  it  is  to  join  in  over- 
coniiug  all  selfish  opposition  to  just 
and  salutary  reforms. 

(12)  In  the  place  referred  to,  Lord 


Coke  says,  there  were  twenty-seven 
abbota  and  two  priors/^  and  he  is  there 
silent  respecting  the  number  of  the 
temporal  peers  :  but,  in  the  first  page  of 
the  4th  Institute,  he  tells  us,  that  their 
number,  when  he  is  then  writing,  is 
106,  and  the  number  of  the  commons 
493.— Ch. 


156 


OF  THE  PARLIAMENT. 

baronies,  which  were  unalienable  from  their  respective  dig* 
nities,  the  bishops  and  abbots  were  allowed  their  seats  in 
the  house  of  lords  (u).  But  though  these  lords  spiritual 
are,  in  the  eye  of  the  law,  a  distinct  estate  from  the  lords 
temporal,  and  are  so  distinguished  in  most  of  our  acts  of 
parliament,  yet,  in  practice,  they  are  usually  blended  to- 
gether under  the  one  name  of  the  lords:  they  intermix  in 
their  votes ;  and  the  majority  of  such  intermixture  joins  both 
estates.  And  from  this  want  of  a  separate  assembly  and 
separate  negative  of  the  prelates,  some  writers  have  ar- 
gued (v)  very  cogently,  that  the  lords  spiritual  and  temporal 
are  now,  in  reality,  only  one  estate  (to),  which  is  unquestion- 
ably true  in  every  effectual  sense,  though  the  antient  dis- 
tinction between  them  still  nominally  continues.  For  if  a 
bill  should  pass  their  house,  there  is  no  doubt  of  its  validity, 
though  every  lord  spiritual  should  vote  against  it ;  of  which 
Selden  (x),  and  Sir  Edward  Coke  (y),  give  many  instances : 
as,  on  the  other  hand,  I  presume  it  would  be  equally  good,  if 


(tf)  Glanv.  7,  1 ;  Co.  Litt  97;  Seld. 
tit  Hon.  2,  6,  19.  [But  Chief  Justice 
Hale,  in  his  treatise  on  the  Jura  Corona, 
gives  it  as  his  opinion,  that  "  bishops 
do  not  hold  their  possessions  per  ba- 
roHiamf  and  sit  in  the  house  of  peers 
by  custom  and  usage,  not  as  barons  by 
tenure." — Ed.] 

(«)  Whitelock  on  Parliam.  c.  72; 
Warburt.  Alliance,  b.  2,  c.  8. 

(w)  Dyer,  60. 

(x)  Baronage,  p.  1,  c.  6.  The  act 
of  uniformity,  1  Elis.  c.  2,  was  passed 
with  the  dissent  of  all  the  bishops. 


(Gibs.  Codex,  286),  and  therefore  the 
style  of  lords  tpirituai  is  omitted 
throughout  the  whole*. 

(y)  2  Inst.  585,  6,  7.  See  Kellw. 
184,  where  it  is  holden  by  the  judges, 
7  Hen.  VIII.,  that  the  king  may  hold 
a  parliament  without  any  spiritual 
lords.  This  was  also  exemplified  in 
fact  in  the  two  first  parliaments  of 
Charles  II.  wherein  no  bishops  were 
summoned,  till  after  the  repeal  of  the 
statute  16  Car.  I.  c  27,  by  statute  1 8 
Car.  II.  St.  1,  c.  2. 


*  No  rational  or  antient  principle 
can  perhaps  be  suggested,  why  the 
bishops  should  not  have  exactly  the 
same  legislative  functions  as  the  other 
peers  of  parliament  The  style  of  the 
house  of  lords,  viz.  the  lords  spiritual 
and  temporal,  was  probably  intended 
as  a  compliment  to  the  bishops,  to  ex- 
press the  precedence  which  they  are 
entitled  to  before  all  the  temporal 
barons,  which  originally  was  the  only 
character  that  gave  a  claim  to  a  seat  in 


the  house  of  lords.  Lord  Mountmorris 
informs  us,  that  on  the  18th  Feb.  1641, 
a  motion  was  made  in  the  Irish  house 
of  lords,  "  That  as  all  the  bishops  were 
against  a  representation  against  certain 
grievances,  the  lords  spiritual  should 
not  be  named:  upon  which  thejudget 
were  consulted ;  and  their  opinion  was, 
that  in  any  act  or  order  which  passed, 
it  must  be  entered  by  the  lords  spiritual 
and  temporal"  (1  voL  344). — Cb. 
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the  lords  temporal  present  were  inferior  to  the  bishops  in 
number,  and  every  one  of  those  temporal  lords  gave  his  vote 
to  reject  the  bill ;  though  Sir  Edward  Coke  seems  to  doubt  (z) 
whether  this  would  not  be  an  ordinance^  rather  than  an  act  of 
parliament. 

*  The  lords  temporal  consist  of  all  the  peers  of  the  andtemponi; 
realm  (13)  (the  bishops  not  being  in  strictness  held  to  be  ^  ^^^  J 
such^  but  merely  lords  of  parliament)  {a)  (14)  by  whatever 
title  of  nobility  distinguished,  dukes,  marquisses,  earls,  vis- 
counts, or  barons;  of  which  dignities  we  shall  speak  more 
hereafter.  Some  of  these  sit  by  descent,  as  do  all  antient 
peers ;  some  by  creation,  as  do  all  new-made  dnes ;  others, 
since  the  union  with  Scotland,  by  election,  which  is  the 
case  of  the  sixteen  peers,  who  represent  the  body  of  the 
Scots  nobility.  Their  number  is  indefinite,  and  may  be  in- 
creased at  will  by  the  power  of  the  crown ;  and  once,  in  the 
reign  of  Queen  Anne,  there  was  an  instance  of  creating  no 
less  than  twelve  together ;  in  contemplation  of  which,  in  the 
reign  of  King  George  the  First,  a  bill  passed  the  house  of 
lords,  and  was  countenanced  by  the  then  ministry,  for  limiting 
the  number  of  the  peerage.  This  was  thought,  by  some,  to 
promise  a  great  acquisition  to  the  constitution,  by  restraining 
the  prerogative  from  gaining  the  ascendant  in  that  august 
assembly,  by  pouring  in  at  pleasure  an  unlimited  number 
of  new  created  lords.  But  the  bill  was  ilUrelished,  and  mis- 
carried in  the  house  of  conmions,  whose  leading  members 
were  then  desirous  to  keep  the  avenues  to  the  other  house  as 
open  and  easy  as  possible. 

The  distinction  of  rank  and  honour  is  necessary  in  every 
well-governed  state,  in  order  to  reward  such  as  are  eminent 
for  their  services  to  the  public,  in  a  manner  the  most  desira- 
ble to  individuals,  and  yet  without  burden  to  the  community; 
exciting  thereby  an  ambitious  yet  laudable  ardor,  and  generous 
emulation,  in  others.  And  emulation,  or  virtuous  ambition, 
is  a  spring  of  action,  which,  however  dangerous  or  invidious 
in  a  mere  republic,  or  under  a  despotic  sway,  will  certainly  be 

(«)  4  Inst  25.  (a)  SUunford,  P.  C.  153. 


(13)  As  to  the  quota  of  peers,  spi-      the  union,  see  on^e,  p.  99,  n.  16,  pi.  4. 
ritual  and  temporal,   furnished  to  the  (14)  See /)m/,  p.  401. 

Smperial  parliament  by  Ireland,  since 
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attended  with  good  effects  under  a  free  monarchy,  where,  with« 
out  destroying  its  existence,  its  excesses  may  be  continually 
restrained  by  that  superior  power  from  which  all  honour  is 
derived.  Such  a  spirit,  when  nationally  diffused,  gives  life 
and  vigour  to  the  community:  it  sets  all  the  wheels  of  govem- 
[  *158  J  ment  in  motion,  *which,  under  a  wise  regulator,  may  be  di- 
rected to  any  beneficial  purpose;  and  thereby  every  individual 
may  be  made  subservient  to  the  public  good,  while  he  princi- 
pally means  to  promote  his  own  particular  views.  A  body  of 
nobility  is  also  more  peculiarly  necessary  in  our  mixed  and  com- 
pounded constitution,  in  order  to  support  the  rights  of  both 
the  crown  and  the  people,  by  forming  a  barrier  to  withstand 
the  encroachments  of  both  (15).  It  creates  and  preserves 
that  gradual  scale  of  dignity,  which  proceeds  from  the  pea- 
sant to  the  prince;  rising  like  a  pyramid  from  a  broad  founda- 
tion, and  diminishing  to  a  point  as  it  rises.  It  is  this  ascend- 
ing and  contracting  proportion  that  adds  stability  to  any  go- 
vernment; for  when  the  departure  is  sudden  from  one  extreme 
to  another,  we  may  pronounce  that  state  to  be  precarious. 
The  nobility,  therefore,  are  the  pillars,  which  are  reared  from 
among  the  people,  more  immediately  to  support  the  throne; 
and,  if  that  falls,  they  must  also  be  buried  under  its  ruins. 
Accordingly,  when  in  the  last  century  the  commons  bad  de- 
termined to  extirpate  monarchy,  they  also  voted  the  house  of 
lords  to  be  useless  and  dangerous.  And  since  titles  of  nobi- 
lity are  thus  expedient  in  the  state,  it  is  also  expedient  that 
their  owners  should  form  an  independent  and  separate  branch 
of  the  legislature.  If  they  were  confounded  with  the  mass  of 
the  people,  and  like  them  had  only  a  vote  in  electing  repre- 
sentatives, their  privileges  would  soon  be  borne  down  and 
overwhelmed  by  the  popular  torrent,  which  would  effectually 
level  all  distinctions.  It  is  therefore  highly  necessary  that 
the  body  of  nobles  should  have  a  distinct  assembly,  distinct 
deliberations,  and  distinct  powers  from  the  commons. 
3.  The  commont,  The  commous  cousist  of  all  such  men  of  property  in  the 
tiw«l' '*^'*^'    kingdom  (16)  as  have  not  seats  in  the  house  of  lords;  every 

(15)  See  antet  p.  155,  and  the  note  to  property;  but,  in  its  original  signi- 
•thereto.  fication,  it  was  confined  to  those  only 

(16)  The  word  commons,  in  its  who  had  a  right  to  sit,  or  had  a  right 
present  ordinary  signification,  com-  to  vote  for  representatives  in  the  house 
prises  all  the  people  who   are  under      of  commons. — Ch. 

the  rank  of  peers,  without  any  regard 
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one  of  which  has  a  voice  in  parliament,  either  personally,  or 
by  his  representatives.  In  a  frees  state  every  man,  who  is  sup- 
posed a  free  agent,  ought  to  be  in  some  measure  his  own  go^ 
vemor;  and  therefore  a  branch  at  least  of  the  legislative  power 
should  reside  in  the  whole  body  of  the  people.  And  this 
power,  when  the  territories  of  the  state  are  small  and  its  citi- 
zens easily  known^  should  be  exercised  by  the  people  *in  their  [  *159  ] 
aggregate  or  collective  capacity,  as  was  wisely  ordained  in  the 
petty  republics  of  Greece,  and  the  first  rudiments  of  the  Ro- 
man state.  But  this  will  be  highly  inconvenient,  when  th^ 
public  territory  is  extended  to  any  considerable  degree,  and 
the  number  of  citizens  is  increased  (17).  Thus  when,  after 
the  social  war,  all  the  burghers  of  Italy  were  admitted  free 
citizens  of  Rome,  and  each  had  a  vote  in  the  public  assem- 
blies, it  became  impossible  to  distinguish  the  spurious  from 
the  real  voter:  and  from  that  time  all  elections  and  popular 
deliberations  grew  tumultuous  and  disorderly;  which  paved 
the  way  for  Marius  and  Sylla,  Pompey  and  Caesar,  to  trample 
on  the  liberties  of  their  country,  and  at  last  to  dissolve  the 
commonwealth.  In  so  large  a  state  a»  ours,  it  is  therefore 
very  wisely  contrived  that  the  people  should  do  that  by  their 
representatives,  which  it  is  impracticable  to  perform  in  person; 
representatives,  chosen  by  a  number  of  minute  and  separate 
districts,  wherein  all  the  voters  are,  or  easily  may  be,  distin- 
guished. The  counties  are  therefore  represented  by  knights, 
elected  by  the  proprietors  of  lands;  the  cities  and  boroughs 
are  represented  by  citizens  and  burgesses,  chosen  by  the  mer- 
cantile part,  or  supposed  trading  interest  of  the  nation;  much 
in  the  same  manner  as  the  burghers  in  the  diet  of  Sweden 
are  chosen  by  the  corporate  towns,  Stockholm  sending  four,  as 
London  does  with  us,  other  cities  two,  and  some  only  one  (&). 
The  number  of  English  representatives  is  513,  and  of  Scots 
45;  in  all  558  (18).  And  every  member,  though  chosen  by 
one  particular  district,  when  elected  and  returned,  serves  for 
the  whole  realm;  for  the  end  of  his  coming  thither  is  not  par- 
ticular, but  general;  not  barely  to  advantage  his  constituents, 

{b)  Mod.  Un.  Hist,  zxxiii.  18. 

(17)  See  mitf,  p.  147,  n.  2.  the  Scotch  representation  increased  to 

(18)  By  the  statutes  of  2  Gul.  IV.      53,  and  the  Irish  to  105,  making  the 
cc  4^y  65,  and  88,  the  number  of  Eng-      total  number  658. 

lish  representatives  is  reduced  to  500  ; 
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Consent  of  all  the 
three  necewary  in 
making  laws. 

[  ♦160  ] 


III.  Thelawiand 
customs  of  parlia- 
ment. 


Its  power  and 


Its  power 
juTlsdictIc 


tlon. 


but  the  comnum- wealth;  to  advise  his  majesty  (as  appears  from 
the  writ  of  summons)  (c)  "  de  cammuni  conrilio  taper  negotiis 
quibusdam  arduis  et  nrffentibusj  regenii  statum^  et  defensianem 
regni  Anglic^  et  ecclesicB  AnglicaiUB  cancementibusJ*  Aod  there- 
fore he  is  not  bound,  like  a  deputy  in  the  united  provinces,  to 
consult  with,  or  take  the  advice  of,  his  constituents  upon  any 
particular  point,  unless  he  himself  thinks  it  proper  or  prudent 
so  to  do. 

*These  are  the  constituent  parts  of  a  parliament;  the  king, 
the  lords  spiritual  and  temporal,  and  the  commons.  Parts, 
of  which  each  is  so  necessary,  that  the  consent  of  all  three  is 
required  to  make  any  new  law  that  shall  bind  the  subject. 
Whatever  is  enacted  for  law  by  one,  or  by  two  only,  of  the 
three,  is  no  statute;  and  to  it  no  regard  is  due,  unless  in  mat- 
ters relating  to  their  own  privileges.  For  though,  in  the  times 
of  madness  and  anarchy,  the  commons  once  passed  a  vote  (<Q, 
^^  that  whatever  is  enacted  or  declared  for  law  by  the  commons 
in  parliament  assembled  hath  the  force  of  law;  and  all  the 
people  of  this  nation  are  concluded  thereby,  although  the 
consent  and  concurrence  of  the  king  or  house  of  peers  be  not 
had  thereto  (19);"  yet,  when  the  constitution  was  restored  in 
all  its  forms,  it  was  particularly  enacted  by  statute  18  Car.  II. 
c.  1,  that  if  any  person  shall  maliciously  or  advisedly  affirm 
that  both  or  either  of  the  houses  of  parliament  have  any  legis- 
lative authority  without  the  king,  such  person  shall  incur  all 
the  penalties  of  a  pr<Bmunire» 

III.  We  are  next  to  examine  the  laws  and  customs  relating 
to  parliament,  thus  united  together,  and  considered  as  one 
aggregate  body. 

The  power  and  jurisdiction  of  parliament^  says  Sir  Edward 
Coke  (e)j  is  so  transcendant  and  absolute,  that  it  cannot  be 
confined^  either  for  causes  or  persons,  within  any  bounds. 
And  of  this  high  court,  he  adds,  it  may  be  truly  said  ^^si 
antiquitatem  species^  est  vetustissima;  si  dignitatem^  est  hmora^ 
tissima;  si  jurisdictionemy  est  capacissima,*'  It  hath  sovereign 
and  uncontrollable  authority  in  the  making,  confirming,  en- 
larging, restraining,  abrogating,  repealing,  reviving,  and  ex- 


(c)  4  Inst  14. 


(d)  4  Jan.  1648. 


(«)  4  Inst  86. 


(19)  This  waa  s  natural  prolo^e  to      formed  on  the  SOth  of  the  same  month, 
the  tragical  drama  which    was    per-      — Cii. 
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pounding  of  laws,  concerning  matters  of  all  possible  denomi- 
nations, ecclesiastical  or  temporal,  civil,  military,  maritime,  or 
criminal;  this  being  the  place  where  that  absolute  despotic 
power,  which  must  in  all  governments  reside  somewhere,  is 
intrusted  by  the  constitution  of  these  kingdoms.  All  mischiefs 
and  ^grievances,  operations  and  remedies,  that  transcend  the  [  *16l  ] 
ordinary  course  of  the  laws,  are  within  the  reach  of  this  extra- 
ordinary tribunal.  It  can  regulate  or  new-model  the  succes- 
sion to  the  crown;  as  was  done  in  the  reign  of  Henry  VIII. 
and  William  IIL  It  can  alter  the  established  religion  of  the 
land;  as  was  done  in  a  variety  of  instances,  in  the  reigns  of 
King  Henry  VIII.  and  his  three  children.  It  can  change  and 
create  afresh  even  the  constitution  of  the  kingdom  and  of  par- 
liaments themselves;  as  was  done  by  the  act  of  union,  and  the 
several  statutes  for  triennial  and  septennial  elections.  It  can, 
in  short,  do  every  thing  that  is  not  naturally  impossible;  and 
therefore  some  have  not  scrupled  to  call  its  power,  by  a  figure 
rather  too  bold,  the  omnipotence  of  parliament  (20).  True 
it  is,  that  what  the  parliament  doth,  no  authority  upon  earth 
can  undo:  so  that  it  is  a  matter  most  essential  to  the  liberties 
of  this  kingdom  that  such  members  be  delegated  to  this  im- 
portant trust  as  are  most  eminent  for  their  probity,  their  forti- 
tude, and  their  knowledge;  for  it  was  a  known  apophthegm  of 
the  great  lord  treasurer  Burleigh,  ^^  that  England  could  never 
be  ruined  but  by  a  parliament;"  and,  as  Sir  Matthew  Hale 
observes  {f)y  ^^  this  being  the  highest  and  greatest  court,  over 
which  none  other  can  have  jurisdiction  in  the  kingdom,  if  by 
any  means  a  misgovernment  should  any  way  fall  upon  it,  the 
subjects  of  this  kingdom  are  left  without  all  manner  of  remedy. 
To  the  same  purpose  the  president  Montesquieu,  though  I 
trust  too  hastily,  presages  {g)  that  as  Rome,  Sparta,  and  Car- 

(/)  Of  Parliaments,  49.  {g)  Sp.  L.  11,  6. 


(20)  De  Lolme  has  improved  upon  the  state,  or  a  power  of  action  uncou- 

this,  and  has,  I  think,  unwarrantably  trolled  by  any  superior.    In  this  sense, 

asserted,  that  "  it  is   a   fundamental  the  king,  in  the  exercise  of  his  pre- 

principle  with   the  English    lawyers,  rogatives,  and  the  house  of  lords,  in 

that  parliament  can  do  every  thing  but  the   interpretation  of  laws,   are  also 

make  a  woman  a  man,  and  a  man  a  omnipotent ;    that    is,    free  from    the 

woman."    (P.  184).    The  omnipotence  control  of  any   superior  provided  by 

of  parliament  signifies  nothing  more  the  constitution. — Cii. 
than  the  supreme  sovereign  power  of 

VOL.  I.  P 
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thage,  have  lost  their  liberty,  and  perished,  so  the  constitu- 
tion of  England  will,  in  time,  lose  its  liberty;  will  perish:  it 
will  perish,  whenever  the  legislative  power  shall  become  more 
corrupt  than  the  executive* 

It  must  be  owned  that  Mr.  Locke  (A),  and  other  theore- 
tical writers,  have  held,  that  <^  there  remains  still  inherent  in 
the  people  a  supreme  power  to  remove  or  alter  the  l^slative, 
[  *162  ]  when  they  find  the  legislative  act  contrary  to  the  trust  ♦re- 
posed in  them :  for  when  such  trust  is  abused,  it  is  thereby  for- 
feited, and  devolves  to  those  who  gave  it  {21)  J*  But  however 
just  this  conclusion  may  be  in  theory,  we  cannot  practically 
adopt  it,  nor  take  any  k^al  steps  for  carrying  it  into  execution, 
under  any  dispensation  of  government  at  present  actually  ex- 
isting. For  this  devolution  of  power  to  the  people  at  lai^ 
includes  in  it  a  dissolution  of  the  whole  form  of  government 
established  by  that  people;  reduces  all  the  members  to  their 
original  state  of  equality;  and,  by  annihilating  the  sovereign 
power,  repeals  all  positive  laws  whatsoever  before  enacted. 
No  human  laws  will  therefore  suppose  a  case  which  at  once 
must  destroy  all  law,  and  compel  men  to  build  afresh  upon  a 
new  foundation;  nor  will  they  make  provision  for  so  desperate 
an  event,  as  must  render  all  legal  provisions  indfectual  (t). 
So  long  therefore  as  the  English  constitution  lasts,  we  may 
venture  to  affirm,  that  the  power  of  parliament  is  absolute  and 
without  control. 

In  order  to  prevent  the  mischiefs  that  might  arise,  by  placii^ 
this  extensive  authority  in  hands  that  are  either  incapable,  or 
else  improper,  to  manage  it,  it  is  provided  by  the  custom  and 
law  of  parliament  (7*),  that  no  one  shall  sit  or  vote  in  either 
house,  unless  he  be  twenty-one  years  of  age.  This  is  also  ex- 
pressly declared  by  statute  7  8c  8  W.  III.  c.  25,  with  regard 
to  the  house  of  commons;  doubts  having  arisen  from  some 
contradictory  adjudications,  whether  or  no  a  minor  was  in- 
capacitated from  sitting  in  that  house  (A)  (22).      It  is  also 

(A)  On  Got.  p.  2,  §  149, 227.  (J)  Whitelocke,  c.  50,  4  Inst.  47. 

(0  See  page  244.  (k)  Com.  Joum.  16  Pec.  1690. 

(21)  See  anie,  note  S  to  p.  67,  lo-  general,  no  one  was  capable  of  per- 
wards  its  conclusion.  forming  the  feudal  sendees  tiU  he  had 

(22)  According  to  antient  princi-  attained  the  age  of  twenty-one.  And 
pies,  minors,  unless  actually  knighted,  one  of  the  most  important  of  these 
must  have  been  disqualified  ;  for,  in  senrieet  was,  atteadance  on  the  lord's 
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enacted  by  statute  7  Jac.  I.  c.  6,  that  no  member  be  permitted 
to  enter  the  house  of  commons  (23),  till  he  bath  taken  the 
oath  of  allegiance  before  the  lord  steward  or  his  deputy;  and, 
by  30  Car.  11.  stat  2,  and  1  Geo.  I.  c.  13  (24),  that  no  mem- 
ber shall  vote  or  sit  in  either  house,  till  he  hath,  in  the  pre- 
sence of  the  house,  taken  the  oaths  of  allegiance,  supremacy, 
and  abjuration,  and  subscribed  and  repeated  the  declaration 
against  transubstantiation  (25),  and  invocation  of  saints,  and 
the  sacrifice  of  the  mass.  Aliens,  unless  naturalized,  were 
likewise,  by  the  law  of  parliament,  incapable  to  serve  therein  (/): 
and  now  it  is  enacted,  by  statute  12  &  13  W.  III.  c.  2,  that  no 
alien,  *even  though  he  be  naturalized,  shall  be  capable  of  being 
a  member  of  either  house  of  parliament.  And  there  are  not 
only  these  standing  incapacities;  but  if  any  person  is  made  a 
peer  by  the  king,  or  elected  to  serve  in  the  house  of  commons 
by  the  people,  yet  may  the  respective  houses,  upon  complaint 
of  any  crime  in  such  person  and  proof  thereof,  adjudge  him 
disabled  and  incapable  to  sit  as  a  member  (m) :  and  this  by 
the  law  and  custom  of  parliament.  (26) 


(/)  Com.  Journ.  10  Mar.  1623;  18 
Feb.  1625. 

(m)  Whitelocke  of  Pari.  c.  102.  See 
Lords'  Journ.  3  May,  1620  ;  13  May, 


1624;  26  May,  1725.  Com.  Journ. 
14  Feb.  1580;  21  June,  1628;  9  Nov. 
21  Jan.  1640;  6  Mar.  1676;  6  Mar. 
1711;  17  Feb.  1769. 


[  •163  ] 


court  But  if  the  king  had  conferred 
the  honour  of  knighthood  upon  a  mi- 
nor, then  it  was  held  that  the  imbeci- 
lity of  minority  ceased.  (See  note  to 
p.  68,  2nd  vol).— Ch. 

(23)  The  idle,  not  to  say  profane, 
repetition,  before  the  lord  steward,  of 
the  very  same  oath  which  every  mem- 
ber of  the  house  of  commons  is  still 
obliged  to  take  in  that  house,  was  done 
away  with  by  the  stat.  of  1  ft  2  Oul.  IV. 
c.  9. 

(24)  The  oath  of  abjuration  was  al- 
tered by  6  Geo.  III.  c.  58,  upon  the 
death  of  the  Pretender. — ^Ch. 

(25)  The  acts  relating  to  declara* 
tions  against  transubstantiation  were 
repealed  by  the  stat.  of  10  Geo.  IV.  c. 
7,  by  which  statute  a  new  form  of  oath 
to  be  taken  by  Roman  Catholics,  in- 
stead of  the  oaths  of  allegiance,  supre- 


macy and  abjuration,  was  prescribed. 

(26)  Mr.  Christian  observes,  this 
sentence  was  not  in  the  first  edition, 
but  was  added  in  allusion  to  the  re- 
peated election  and  expulsion  of  Wilkes, 
who,  however,  finally  triumphed ;  for 
though  by  the  last  resolution  of  the 
house  of  commons,  which  Blackstone 
cites,  (in  note  m),  Wilkes  was  un- 
seated, yet,  on  the  3rd  of  May,  1783, 
it  was  resolved,  that  the  resolution  of 
the  17th  February,  1769,  should  be 
expunged  from  the  Journals  of  the 
house,  as  being  subversive  of  the 
rights  of  the  whole  body  of  the 
electors  of  the  kingdom ;  and  it  was 
ordered,  that  all  the  declarations, 
orders,  and  resolutions  respecting  the 
election  of  John  Wilkes,  Esq.,  should 
be  expunged. 
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For,  as  every  court  of  justice  hath  laws  and  customs  for  its 
direction,  some  the  civil  and  canon,  some  the  common  law, 
others  their  own  peculiar  laws  and  customs,  so  the  high  court 
of  parliament  hath  also  its  own  peculiar  law,  called  the  lex  et 
consuetudo  parliamenti;  a  law  which  Sir  Edward  Coke  (n)  ob- 
serves, is   "  ab  omnibus  qiuerendoj  a  muUis  iffnorata  (27),  a 
paucU  cognita."     It  will  not  therefore  be  expected  that  we 
should  enter  into  the  examination  of  this  law,  with  any  degree 
of  minuteness:   since,  as  the  same  learned  author  assures 
us  (o),  it  is  much  better  to  be  learned  out  of  the  rolls  of  par- 
liament and  other  records,  and  by  precedents  and  continual 
experience,  than  can  be  expressed  by  any  one  man.     It  will 
be  sufficient  to  observe,  that  the  whole  of  the  law  and  custom 
of  parliament  has  its  original  from  this  one  maxim,  "  that 
whatever  matter  arises  concerning  either  house  of  parliament, 
ought  to  be  examined,  discussed,  and  adjudged  in  that  house 
to  which  it  relates,  and  not  elsewhere  (^)."     Hence,  for  in- 
stance, the  lords  will  not  suffer  the  commons  to  interfere  in 
settling  the  election  of  a  peer  of  Scotland;  the  commons  will 
not  allow  the  lords  to  judge  of  the  election  of  a  burgess;  nor 
will  either  house  permit  the  subordinate  courts  of  law  to 
examine  the  merits  of  either  case.     But  the  maxims  upon 
which  they  proceed,  together  with  the  method  of  proceed- 
ing, rest  entirely  in  the  breast  of  the  parliament  itself;  and 
are  not  defined  and  ascertained  by  any  particular  stated 
laws  (28). 


(«)  I  Iiut  11. 


(o)  4  Inst  50. 


(p)  4  Inst  15. 


(27)  Lord  Holt  has  obsenred,  that 
"  as  to  what  my  Lord  Coke  says,  that 
the  iex  parliamenti  ett  a  muUis  igno' 
rata,  is  only  because  they  will  not  ap- 
ply themselves  to  understand  it"  (2 
Ld.Raym.1114) — Ch. 

(28)  This  sentence  seems  to  imply 
a  discretionary  power  in  the  two  houses 
of  parliament,  which  surely  is  repug- 
nant to  the  spirit  of  our  constitution. 
The  law  of  parliament  is  part  of  the 
general  law  of  the  land,  and  must  be 
discovered  and  construed  like  all  other 
laws. — Ch. 

[Undefined  powers  are,  unquestion- 
ably, very  alarming;  for,  they  may 
be  despotically  abused.     A  late  anno- 


tator  doubts  the  authority  of  "  the  iex 
et  consuetudo  parUameniu"  He  sayp^ 
"  happily  for  the  people,  this  is  not 
the  constitution,  and  that  is  not  to  be 
sought  amidst  the  lumber  of  legal  au- 
thorities, whose  shade  is  calculated 
rather  to  darken  than  protect  it" 
But,  a  plain  man  may  ask,  if  the  con- 
stitution is  neither  established  by  legal 
authorities,  nor  may  be  declared  by 
parliament  upon  points  as  to  which 
previous  laws  are  silent — where,  in 
the  name  of  common  sense,  is  it  to  be 
found?  It  should  be  added,  that  the 
same  writer,  after  having  declared  that 
"the  omnipotence  of  parliament  is  a 
fable,   whereon    political    superstition 


OF  THE  PARLlAMENr. 


164 


The  privileges  of  parliament  are  likewise  very  large  and  ortiMprivUegc 
indefinite.     And  therefore  when  in  31  Hen.  VI.  the  house  of  **  '^ 
lords  propounded  a  question  to  the  judges  concerning  them, 


has  founded  its  dogmas,*'  says,  "  it 
must  be  admitted  that  the  resolution 
of  the  difficulty  "  (whether  it  is,  or  is 
not,  expedient  that  some  of  the  pri- 
vileges of  parliament  should  be  kept 
undefined)  'Ms  not  easy:  what  per- 
plexed Hume  and  Clarendon  may  not 
be  so  easily  understood  or  explained." 
This  last  sentence  is  true  enough ;  and 
the  reader  who  at  length  arrives  at  this 
comfortable  conclusion,  may  enjoy  the 
further  satisftction  of  having  ascer- 
tained with  what  lacility  a  really  in- 
tricate question  may  be  rendered  still 
more  puzxling,  by  a  writer  who  dis- 
cards humble  logic  for  ambitious  rhe- 
toric. 

[A  portion  of  the  observations  of  an 
earlier  annotatormaybe  safely  adopted. 
Mr.  Christian,  though  not  satisfied  with 
the  doctrine  laid  down  in  the  text,  says, 
'*  the  law  of  parliament  is  part  of  the 
general  law  of  the  land.  The  mem- 
bers of  the  respective  houses  of  parlia- 
ment are,  in  most  instances,  the  judges 
of  that  law;  and,  like  the  judges  of 
the  realm,  when  they  are  deciding 
upon  past  laws,  they  are  under  the 
most  sacred  obligation  to  inquire  and 
decide  what  the  law  actually  is ;  and 
not  what,  in  their  will  and  pleasure,  it 
ought  to  be.  When  they  are  declaring 
what  is  the  law  of  parliament,  they 
ought  never  to  forget  the  admonition 
of  that  great  and  patriotic  chief  jus- 
tice. Lord  Holt,  viz.  that  the  authority 
of  the  parliament  is  from  the  law,  and 
as  it  may  be  circumscribed  by  law,  so 
it  may  be  exceeded;  and  the  excess 
will  be  wrongful,  and  cannot  be  justi- 
fied. The  privileges  of  parliament 
ought  all  to  be  limited  by  those  boun- 
daries which  afford  the  greatest  share 
of  security  to  the  people  at  large,  who 
may  be  equally  injured  by  their  ex- 
tension as  their  diminution." 


[All  this  is  sound  constitutional  rea- 
soning; but  is  it  not  evident  that 
these  observations  strengthen,  instead 
of  weakening,  the  doctrines  enunciated 
in  the  text?  Blackstone  does  not  at 
all  deny,  that,  if  ever  the  gross  abuses 
of  which  the  possibility  is  pointed  out 
{ante,  p.  161)  by  Locke,  should  actu- 
ally be  perpetrated,  revolution  may  be 
the  just,  perhaps  the  necessary,  conse- 
quence. They,  however,  must  be  very 
ignorant  of  all  history,  antient  or  mo- 
dern, who  are  not  aware  that  such 
violent  remedies  are  extremely  preca- 
rious; and  that,  even  when  finally 
successful,  revolutions  are  generally 
not  effected  without  struggles,  attend- 
ed by  extensive  desolation.  It  may, 
by  possibility,  hereafter  become  a  duty 
to  encounter  all  such  hazards;  when 
the  loudest  talkers  of  that  day  will, 
probably,  not  place  their  persons  fore- 
most in  the  ranks  of  resistance.  But, 
that  any  constitution  should,  in  con- 
templation of  abuses,  provide  before- 
hand, by  express  laws,  for  its  own 
dissolution,  is,  as  Blackstone  intimates, 
an  absurd  proposition.  (See  pa»ty  p. 
244 ;  VoL  4,  p.  88 ;  and  ante,  note  8 
to  p.  67,  adfinem). 

[We  know  that,  in  point  of  fact, 
our  constitution,  whether  it  "  is  to  be 
sought  for  amidst  the  lumber  of  legal 
authorities,"  or  elsewhere,  has  long, 
for  all  practical  purposes,  reposed  the 
supreme  power  of  the  state  in  the  hands 
of  parliament ;  we  know  that  the  ar- 
bitrary exercise  of  this  power  is,  in 
many  instances,  checked  by  existing 
laws,  which  cannot  well  be  considered 
mere  "lumber;"  for,  most  govern- 
ments would  feel  it  more  hazardous 
to  break  through  positive  laws,  than 
to  violate  abstract  principles  not  pro- 
tected by  such  legal  sanction.  We 
know  also,  as  another  matter  of  fact, 
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the  cliief  justice,  Sir  John  Fortescue^  in  the  name  of  his  bre- 
thren, declared,  ^<  that  they  ought  not  to  make  answer  to  that 
question:  for  it  hath  not  been  used  aforetime  that  the  justices 


that  both  the  houses  of  parliament 
have,  for  centuriesi  claimed  and  exer- 
cised certain  privileges,  of  which  the 
limits  have  never  been  accurately 
marked  out,  either  by  general  law,  or 
by  any  distinct  promulgation  from  the 
houses  themselves;  and  the  very  na* 
ture  of  which  privileges,  indeedt  seems 
to  make  any  precise  definition^f  their 
boundaries  hardly  practicable.  It  would 
be  difficult,  it  is  imagined,  to  prove 
that  these  privileges  have  not  long 
been,  and  are  not  at  present,  a  con- 
stituent part  of  our  political  institu> 
tions;  nor  would  it  be  easy  to  shew 
that  they  had  their  commencement 
in  despotic  usurpation.  Whether  it  is 
desirable  that  they  should  be  con- 
tinued, is  certainly  another  question. 
That  undefined  privileges,  vested  in 
any  body  of  men  whatever,  open  one 
door  for  the  admission  of  arbitrary 
power,  is  quite  obvious:  therefore, 
unless  they  close  some  other  access  to 
the  same,  or  a  greater,  danger,  it 
would  be  well  if  such  privileges  were 
at  an  end.  But,  almost  all  political 
arrangements  must,  unfortunately,  be 
matters  of  compromise,  from  which  it 
would  be  vain  to  expect  the  exclusion 
of  all  that  may  be  obyectionable ;  and 
we  must  generally  be  satisfied  if  the 
balance  of  good  preponderates.  In 
order,  then,  to  form  a  just  opinion 
whether  the  existence  of  undefined 
parliamentary  privileges  is,  or  is  not, 
altogether  adverse  to  the  preservation 
of  national  freedom,  the  real  and  fair 
questions  are,  not  whether  such  privi- 
leges are  liable  to  abuse,  (for  it  would 
be  a  waste  of  words  to  argue  what  is 
self-evident),  but  whether  that  possi- 
bility of  abuse  is,  or  is  not,  more  than 
counterbalanced  by  the  use  that  may 
be  made  of  them  for  the  public  good  ? 
and  whether,  if  the  limits  of  those 
privileges  were   precisely  defined,  so 


as  to  lessen  the  risk  of  their  ever  being 
employed  injuriously,  their  efficiency 
for  all  salutary  purposes  would  remain  f 
These  practical  inquiries  are  quite  suf- 
ficient, without  further  involving  the 
subject  in  the  obscurity  of  Utopian 
dreams. 

[It  has  been  often  asked,  how  it  has 
happened  that  the  prerogatives  of  the 
crown  are  jealously  defined,  whilst  the 
privileges  of  parliament,  or  at  least 
some  of  them,  are  left  at  large,  with- 
out any  specific  limitation?  The  way 
in  which  this  has  happened  seems  in- 
telligible enough.  The  body  of  the 
nation  has,  in  more  than  one  instance, 
come  to  hostile  oolUsion  with  the  sove- 
reign, but  has  never  yet  done  so  with 
parliament  It  is  not  surprising,  there- 
fore, that  after  most  serious,  though 
successful,  conflicts  with  the  executive 
branch  of  the  government,  the  people 
should  have  made  stricter  terms  with 
that  branch,  than  they  have  yet  im- 
posed upon  the  two  houses  of  parlia- 
ment. At  present,  the  fact  seems 
clear,  whether  the  principle  be  ap- 
proved or  not,  that  parliament  is  in 
full  and  long  admitted  possession  of 
some  privileges,  the  exact  boundaries 
whereof  are  not  defined,  and  which 
are  subject  to  no  control  but  that  of 
public  opinion.  This  check  will,  per- 
haps, not  be  thought  insufficient,  by 
those  who  hold  that  knowledge  is 
power,  and  who  are  of  opinion  that 
the  recent,  rapid,  and  most  extensive 
diffusion  of  information  throughout  the 
bulk  of  the  people,  is  more  than  com- 
mensurate with  any  additional  strength, 
or  means  of  influence,  acquired  in  mo- 
dern times  by  the  aristocracy.  They 
who  take  this  view  of  things  (and  the 
present  writer  avows  himself  to  be  of 
that  number)  will  apprehend  no  danger 
whatever  to  the  constitution  from  any 
encroachment  of  the  crown ;  they  will 
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should  ID  anywise  determine  the  privileges  of  the  high  court 
of  parliament.  For  it  is  so  high  and  mighty  in  its  nature^ 
that  it  may  make  law:  and  that  which  is  law,  it  may  make  no 
law:  and  the  determination  and  knowledge  of  that  privilege 
belongs  to  the  lords  of  parliament,  and  not  to  the  justices  (q)," 
Privilege  of  parliament  was  principally  established,  in  order 
to  protect  its  members,  not  only  from  being  molested  by  their 
fellow*subjects»  but  also  more  especially  from  being  oppressed 
by  the  power  of  the  crown.  If,  therefore,  all  the  privileges 
of  parliament  were  once  to  be  set  down  and  ascertained,  and 
no  privilege  to  be  allowed  but  what  was  so  defined  and  deter^ 
mined,  it  were  easy  for  the  executive  power  to  devise  some 
new  case,  not  within  the  line  of  privilege,  and  under  pretence 
thereof  to  harass  any  refractory  member  and  violate  the  free- 
dom of  parliament  The  dignity  and  independence  of  the 
two  houses  are  therefore  in  great  measure  preserved  by  keep- 
ing their  privileges  indefinite  (29).  Some,  however,  of  the 
more  notorious  privileges  of  the  members  of  either  house  are, 
privilege  of  speech,  of  person,  of  their  domestics,  and  of  their 

(q)  Seld.  Baronage,  part  I,  c  4. 
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feel  little  apprehension  that  the  aris-     Judge ;  he  cannot  hot  think  that  clear* 


tocracy  should  unwisely  grasp  at  any 
new  exclusive  privileges,  at  the  expense 
of  the  people  at  large  ;  the  only  doubt 
will  be,  whether  this  class  may  not 
continue  obstinately  to  cling  to  all  their 
actual  privileges,  after  some  of  them 
may  have  become  no  longer  (Ssirly  te- 
nable ;  and  it  will  be  anxiously  hoped, 
by  temperate  men,  that  all  danger  of 
popular  convulsion  may  be  obviated  by 
a  timely  and  gracious  concession  of 
whatever  ought  not  to  be  refused.  Any 
government  which  sincerely  acts  in 
furtherance  of  this  principle,  will  be 
entitled  to  the  cordial  support  of  all 
true  patriots,  in  resisting  every  unrea- 
sonable demand,  whether  urged  by  the 
interested  advocates  of  aristocracy,  or 
by  factious,  and  not  less  selfish,  dema- 
gogues.— Ed.] 

(29)  In  the  observations  above,  upon 
the  privileges  of  parliament,  the  edi- 
tor is  obliged  to  differ  from  the  learned 


ness  and  certainty  are  essentially  ne» 
cessary  to  the  liberty  of  Englishmen. 
Mystery  and  ignorance  are  the  natural 
parents  of  superstition  and  slavery. 
How  can  rights  and  privileges  be 
claimed  and  asserted,  unless  they  are 
ascertained  and  defined  ?  The  privi- 
leges of  parliament,  like  the  pre- 
rogatives of  the  crown,  are  the 
rights  and  privileges  of  the  people. 
The  privileges  of  the  two  houses 
ought  certainly  to  be  such  as  will 
best  preserve  the  dignity  and  inde- 
pendence of  their  debates  and  coun- 
cils, without  endangering  the  general 
liberty.  But  if  they  are  left  uncer- 
tain and  indefinite,  may  it  not  be  re- 
plied with  equal  force,  that,  under  the 
pretence  thereof^  the  refractory  mem- 
bers may  harass  the  executive  power, 
and  violate  the  freedom  of  the  people  ! 
— Ch. 
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lands  and  goods  (30).  As  to  the  first,  privilege  of  speech,  it 
is  declared  by  the  statute  1  W.  &  M.  st.  2,  c  2,  as  one  of  the 
liberties  of  the  people,  ^^  that  the  freedom  of  speech,  and  de- 
bates, and  proceedings  in  parliament,  ought  not  to  be  im- 
peached or  questioned  in  any  court  or  place  out  of  parlia- 
ment." And  this  freedom  of  speech  is  particularly  demanded 
of  the  king  in  person,  by  the  speaker  of  the  house  of  com- 
mons, at  the  opening  of  every  new  parliament  So  likewise 
are  the  other  privileges,  of  persons,  servants,  lands,  and  goods: 
which  are  immunities  as  antient  as  Edward  the  Confessor;  in 
[  *1(55  ]  whose  laws  (r)  *we  find  this  precept,  ^*  ad  synodos  venientibus, 
give  stanmoniti  sinij  give  per  se  quid  agendum  habuerint,  sit 
gumma  pax:"  and  so  too,  in  the  old  Gothic  constitutions, 
^^  extenditur  hose  pax  et  gecuritas  ad  quatuardecim  diegj  coiuhh 
cato  regni  genatu  («).*'  This  included  formerly  not  only  pri- 
vilege from  illegal  violence,  but  also  from  legal  arrests,  and 
seizures  by  process  from  the  courts  of  law.  And  still,  to  as- 
sault by  violence  a  member  of  either  house,  or  his  menial  ser- 
vants, is  a  high  contempt  of  parliament,  and  there  punished 
with  the  utmost  severity.  It  has  likewise  peculiar  penalties 
annexed  to  it  in  the  courts  of  law,  by  the  statutes  5  Hen.  IV. 
c.  6,  and  11  Hen.  VL  c.  1).  Neither  can  any  member  of 
either  house  be  arrested  and  taken  into  custody,  unless  for 
some  indictable  ofience,  without  a  breach  of  the  privilege  of 
parliament  (31). 

But  all  other  privileges  which  derogate  from  the  common 
law  in  matters  of  civil  right  are  now  at  an  end,  save  only  as  to 

(r)  Cap.  8.         («)  Steirnh.  de  Jure  Goth.  L  3,  c  8. 

(30)  The  privileges  of  domestics,  for  a  sequestration  nhi  eamsa;  and,  if 
lands,  and  goods,  are  taken  away  by  no  cause  is  shewn  within  eight  days, 
1 0  Geo.  1 1 1 .  c.  50.     ( See  p.  1 65). — C  u.  will  then  make  that  order  absolute ;  and, 

(31)  Neither  peers,  nor  members  of  upon  return  of  the  process  of  execu- 
the  lower  house  of  parliament,  are  tion,  will  appoint  a  clerk  in  court  to 
liable,  in  civil  suits,  to  the  ordinary  enter  an  appearance  for  the  defaulter; 
process  of  any  court  {Duncan  v.  HiU,  and  then,  in  case  of  his  refusal  or  ne- 
]  Dowl.  &Ryl.  126;  Pheasant  y.  Mayor  gleet  to  put  in  an  answer,  order  the 
of  London,  2  Ventr.  342).  As  the  per-  bill  against  him  to  be  taken  pro  ems- 
sons  of  such  privileged  parties  are  not  festo.  (Stat.  11  Geo.  IV.  c.  36,  ss.  12, 
liable  to  attachment  on  mesne  process,  18).  And  as  to  the  process  of  courts 
the  court  of  Chancery,  to  compel  their  of  common  law  to  compel,  or  supply, 
appearance  to  a  bill,  if  they  refuse  to  appearance,  see  the  statute  of  2  Gu|. 
put  it  in  within  the  time  allowed  by  IV.  c.  39. 

the  rules  of  the  court,  grants  an  order 
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the  freedom  of  the  member's  person:  which,  in  a  peer  (by  the 
privilege  of  peerage),  is  for  ever  sacred  and  inviolable;  and  in 
a  commoner  (by  the  privilege  of  parliament)  for  forty  days 
after  every  prorogation,  and  forty  days  before  the  next  ap- 
pointed meeting  (t);  which  is  now,  in  effect,  as  long  as  the 
parliament  subsists,  it  seldom  being  prorogued  for  more  than 
fourscore  days  at  a  time  (32).  As  to  all  other  privileges,  which 
obstruct  the  ordinary  course  of  justice,  they  were  restrained 
by  the  statutes  12  W.  III.  c.  3;  2  &  3  Ann.  c  18;  and  11  Geo. 
II.  c.  24;  and  are  now  totally  abolished  by  statute  10  Geo.  III. 
c  50,  which  enacts  that  any  suit  may  at  any  time  be  brought 
against  any  peer  or  member  of  parliament,  their  servants,  or 
any  other  person  entitled  to  privilege  of  parliament:  which 
shall  not  be  impeached  or  delayed  by  pretence  of  any  such 
privilege;  except  that  the  person  of  a  member  of  the  house 
of  commons  shall  not  thereby  be  subjected  to  any  arrest  or 
imprisonment.  Likewise,  for  the  benefit  of  commerce,  it  is 
provided  by  statute  4  Geo.  III.  c  33,  that  any  trader,  having 
privilege  of  parliament,  may  be  served  *with  legal  process  for  [  *166  ] 
any  just  debt  to  the  amount  of  lOOZ. ;  and,  unless  he  makes 
satisfaction  within  two  months,  it  shall  be  deemed  an  act  of 
bankruptcy ;  and  that  commissions  of  bankrupt  may  be  issued 
against  such  privileged  traders,  in  like  manner  as  against  any 
other  (33). 

The  only  way  by  which  courts  of  justice  could  antiently  take  privilege,  how 
cognizance  of  privilege  of  parliament  was  by  writ  of  privilege,  of.    ~*°^'*** 

(/)  2  Lev.  72. 


(32)  In  Jenkins's  Srd  Cent  p.  118, 
c.  35,  it  is  laid  down,  that  a  member 
of  the  house  of  commons  begins  to  be 
entitled  to  priTilege  forty  days  before 
parliament  is  summoned  to  meet,  each 
session;  and  the  privilege  continues 
till  forty  days  after  prorogation  or  dis- 
solution. (See  Earl  ofAtholl  y.  Earl  of 
Dtrbjf,  2  LeT.  71 ;  Jackton  ▼.  Kerton,  2 
BrownL  91).  But,  though  this  appears 
to  be  the  general  understanding,  the 
house  of  commons,  it  has  been  said, 
never  assented  to  any  express  limita- 
tion of  the  time  during  which  its 
members  shall  be  exempted  from  ar- 
rests.  (See  Holiday  v.  Pitt,  2  Str.  987. 


However,  if  Cotton's  Records  (704) 
may  be  relied  on,  (and  they  are  usu- 
ally esteemed  good  authority),  the 
commons,  by  **  claiming  forty  days," 
seem  virtually  to  have  admitted  that 
to  be  the  fixed  limit,  beyond  which  the 
duration  of  their  privilege  does  not 
extend. 

(S3)  The  law  in  this  respect  has 
been  amended  by  the  statute  of  6  Geo. 
IV.  c.  16,  ss.  10,  11,  whereby  the  le- 
gislature has  obviated  some  previous- 
ly existing  difficulties  in  proceeding 
against  insolvent  traders,  who  are  mem- 
bers of  parliament.  (See  pott,  the  note 
to  Vol.  2,  p.  479). 
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in  the  nature  of  a  supenedeas,  to  deliver  the  party  out  of  cus- 
tody when  arrested  in  a  civil  suit  (w).  For  when  a  letter  was 
written  by  the  speaker  to  the  judges,  to  stay  proceedings  against 
a  privileged  person,  they  rejected  it  as  contrary  to  their  oath 
of  office  (v).  But  since  the  statute  12  W.  III.  c.  d,  which  enacts 
that  no  privileged  person  shall  be  subject  to  arrest  or  impri- 
sonment, it  hath  been  held  that  such  arrest  is  irregular  db  imtioj 
and  that  the  party  may  be  discharged  upon  motion  {w).  It  is 
to  be  observed,  that  there  is  no  precedent  of  any  such  writ  of 
privilege,  but  only  in  civil  suits ;  and  that  the  statute  of  1  Jac 
I.  c.  13,  and  that  of  King  William,  (which  remedy  some  in- 
conveniences arising  from  privilege  of  parliament),  speak  only 
of  civil  actions.  And  therefore  the  claim  of  privilege  hath 
been  usually  guarded  with  an  exception  as  to  the  case  of  in- 
dictable crimes  (x) ;  or,  as  it  hath  been  frequently  expressed, 
of  treason,  felony,  and  breach  (or  surety)  of  the  peace  (y). 
Whereby  it  seems  to  have  been  understood  that  no  privilege 
was  allowable  to  the  members,  their  femilies,  or  servants,  in 
any  crime  whatsoever,  for  all  crimes  are  treated  by  the  law  as 
beipg  canira  pacem  domini  regis.  And  instances  have  not  been 
wanting  wherein  privileged  persons  have  been  convicted  of 
misdemesnors^  and  committed,  or  prosecuted  to  outlawry,  even 
in  the  middle  of  a  session  (^r) ;  which  proceeding  has  afterwards 
[  *167  ]  received  the  sanction  and  approbation  of  parliament  (a).  *To 
which  may  be  added,  that  a  few  years  ago  the  case  of  writing 
and  publishing  seditious  libels  was  resolved  by  both  houses  (i) 
not  to  be  entitled  to  privilege  (34) ;  and  that  the  reasons  upon 
which  that  case  proceeded  (c),  extended  equally  to  every  in- 
dictable offence.  So  that  the  chief,  if  not  the  only,  privilege 
of  parliament,  in  such  cases,  seems  to  be  the  right  of  receiving 
immediate  information  of  the  imprisonment  or  detention  of  any 

(tt)  Dyer,  59 ;  4  Pryn.  Brev.  Pari.  («)  Mich.  16  Edw.  IV.  in  Scacch.— 

757.  Lord  Raym.  1461. 

(v)  Latch,  48 ;  Noy,  83.  {a)  Com.  Joum.  16  Hay,  1726. 

{w)  Stra.  989.  \b)  Com.  Journ.  24  Not.  ;   Lords' 

(jt)  Com.  Joum.  17  Aug.  1641.  Joum.  29  Not.  1763. 

{y)  4  Inst  25 ;  Com.  Joum.  20  May,  (c)  Lords'  Protest,  Ibid. 
1675. 

(34)  The  contrary  had  been  deter-  ment  of  Lord  Camden  and  the  court 
mined  a  short  time  before,  in  the  case  of  Common  Pleas.  (2  Wils.  251). — 
of  Mr.  "Wilkes,  by  the  unanimous  judg-     Cu. 
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member,  with  the  reason  for  which  he  is  detained :  a  practice 
that  is  daily  used  upon  the  slightest  military  accusations,  pre- 
paratory to  a  trial  by  court  martial  {d) ;  and  which  is  recog- 
nised by  the  several  temporary  statutes  for  suspending  the 
habeas  corpus  act  (e) ;  whereby  it  is  provided  that  no  member 
of  either  house  shall  be  detained  till  the  matter  of  which  he 
stands  suspected  be  first  communicated  to  the  house  of  which 
he  is  a  member,  and  the  consent  of  the  said  house  obtained  for 
his  commitment  or  detaining.  But  yet  the  usage  has  uni- 
formly been^  ever  since  the  revolution,  that  the  communication 
has  been  subsequent  to  the  arrest. 

These  are  the  general  heads  of  the  lavrs  and  customs  relating 
to  parliament  considered  as  one  aggregate  body.  We  will  next 
proceed  to 

IV.  The  laws  and  customs  relating  to  the  house  of  lords  in  iv.  ofthei*wi 
particular,  ^nese,  if  we  exclude  their  judicial  capacity,  which  thehouieofionu. 
will  be  more  properly  treated  of  in  the  third  and  fourth  books 
of  these  Commentaries,  will  take  up  but  little  of  our  time. 

One  very  ancient  privilege  is  that  declared  by  the  charter  of 
the  forest  (/),  confirmed  in  parliament  9  Hen.  III.  viz.  that 
every  lord  spiritual  or  temporal  summoned  to  parliament,  and 
passing  through  the  king's  forests,  may,  both  in  going  and  re- 
turning, kill  one  or  two  of  the  king's  deer  without  •warrant:  in  [  *168  ] 
view  of  the  forester  if  he  be  present,  or  on  blowing  a  horn  if  he 
be  absent ;  that  he  may  not  seem  to  take  the  king's  venison  by 
stealth. 

In  the  next  place  they  have  a  right  to  be  attended,  and  con-  Right  of  Men  to 
stantly  are,  by  the  judges  of  the  court  of  King's  Bench  and  jJdSST  ^^^ 
Common  Pleas,  and  such  of  the  barons  of  the  Exchequer  as 
are  of  the  degree  of  the  coif,  or  have  been  made  Serjeants  at 
law;  as  likewise  by  the  king's  learned  counsel  being  seijeants, 
and  by  the  masters  of  the  court  of  Chancery,  for  their  advice 
in  point  of  law,  and  for  the  greater  dignity  of  their  proceedings. 
The  secretaries  of  state,  with  the  attorney  and  solicitor-gene- 
ral, were  also  used  to  attend  the  house  of  peers,  and  have  to 
this  day  (together  with  the  judges,  &c.)  their  regular  writs  of 
summons  issued  out  at  the  beginning  of  every  parliament  (ff), 
ad  tractaiidmn  et  consilium  impendendum,  though  not  ad  consen- 

(d)  Com.  Journ.  20  Apr.  1762.  {g)  SuuZl  Hen.  VIII.  clO;  Smith's 

((•)  Particularly  17  Geo.  II.  c.  6.  Commonw.  b.  2,  c.  3;  Moor,  551;  4 

if)  C.  11.  Inst.  4;  Hale  of  Pari.  140. 
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tiendum;  but,  whenever  of  late  years  they  have  been  members 
of  the  house  of  commons  (A),  their  attendance  here  hath  fallen 
into  disuse  (35). 

Another  privilege  is,  that  every  peer,  by  licence  obtained 
from  the  king  (36),  may  make  another  lord  of  parliament  his 
proxy,  to  vote  for  him  in  his  absence  (t).  A  privilege  which  a 
member  of  the  other  house  can  by  no  means  have,  as  he  is  him- 
self but  a  proxy  for  a  multitude  of  other  people  (A). 

Each  peer  has  also  a  right,  by  leave  of  the  house,  when  a 
vote  passes  contrary  to  his  sentiments,  to  enter  his  dissent  on 
the  journals  of  the  house,  with  the  reasons  for  such  dissent ; 
which  is  usually  styled  his  protest  (37). 


(A)  See  Com.  Jounu  11  Apr.  1614 ; 
8  Feb.  1620 ;  10  Feb.  1625 ;  4  Inst  48. 


(i)  Seld.  Baronage,  p.  1,  c.  1. 
(k)  4  Inst  18. 


(85)  On  account  of  this  attendance 
there  are  several  resolutions  before  the 
restoration,  declaring  the  attomey-ge- 
neral  incapable  of  sitting  among  the 
commons.  Sir  Heneage  Finch,  mem- 
ber for  the  university  of  Oxford,  after- 
wards Lord  Nottingham,  and  chancel- 
lor, was  the  first  attorney-general  who 
enjoyed  that  privilege.  (Sim.  28). — Ch. 

(36)  The  proxies  in  the  English 
bouse  of  lords  are  still  entered  in 
Latin  ex  Ucentia  regit :  this  created  a 
doubt,  in  Nov.  1788,  whether  the 
proxies  in  that  parliament  were  legal, 
on  account  of  the  king's  illness.  (1 
Ld.  Mountm.  342).  But  this,  I  con- 
ceive, is  now  so  much  a  mere  form, 
that  the  licence  may  be  presumed. 
Proxies  cannot  be  used  in  a  committee. 
(Id.  106;  2  Id.  191). 

The  order,  that  no  lord  should  have 
more  than  two  proxies,  was  made  2 
Car.  I.  because  the  Duke  of  Bucking- 
ham had  no  less  than  fourteen.  (1 
Rushw.  269). 

A  similar  order  was  made  in  Ireland 
during  Lord  Stafford's  lieutenancy,  to 
correct  a  like  abuse. 

There  is  an  instance  in  Wight,  50, 
where  a  proxy  is  called  litera  attor- 
natut  ad  parliamentum,  which  it  is  in 
effect     The  peer  who  has  the  proxy  is 


always  called  in  Latin  procurator.  If 
a  peer,  after  appointing  a  proxy,  ap- 
pear personally  in  parliament,  his  proxy 
is  revoked  and  annulled.  (4  Inst  13). 
By  the  orders  of  the  house,  no  proxy 
shall  vote  upon  a  question  of  guilty  or 
not  guilty ;  and  a  spiritual  lord  shall 
only  be  a  proxy  for  a  spiritual  lord,  and 
a  temporal  lord  for  a  temporaL  Two 
or  more  peers  may  be  proxy  to  one 
absent  peer ;  but  Lord  Coke  is  of  opin- 
ion (4  Inst  12)  that  they  cannot  vote 
unless  they  all  concur.  (1  Woodd.  41). 

In  antient  times  a  commoner  might 
have  acted  as  the  proxy  of  a  peer  in 
the  house  of  lords. — Ch. 

[If  the  exercise  of  this  privi- 
lege were  confined  to  subjects  parti- 
cularly specified  in  the  instrument  ap- 
pointing a  proxy,  it  might  be  less  ob- 
jectionable. But,  for  one  peer  to  put 
his  conscience  into  another's  keeping, 
and  to  authorize  his  vote  to  be  used  at 
the  option  of  another,  for  or  against 
any  question  of  which  the  confiding 
party  knows  nothing,  is  a  revolting  ab- 
surdity. A  reformation  of  this  prac- 
tice, so  liable  to  be  abused  for  party 
purposes,  is  one  which  the  house  of 
peers  will  hardly  hesitate  to  make, 
spontaneously. — E  D.  ] 

(37)  Lord  Clarendon  relates,   that 
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All  bills  likewise,  that  may,  in  their  consequences,  any  way 
affect  the  right  of  the  peerage,  are,  by  the  custom  of  parlia- 
ment, to  have  their  first  rise  and  beginning  in  the  house  of 
peers,  and  to  suffer  no  changes  or  amendments  in  the  house  of 
commons. 

^There  is  also  one  statute  peculiarly  relative  to  the  house  of  [  *169  ] 
lords,  6  Ann.  c  29,  which  regulates  the  election  of  the  sixteen 
representative  peers  of  North  Britain,  in  consequence  of  the 
twenty-second  and  twenty-third  articles  of  the  union ;  abd  for 
that  purpose  prescribes  the  oaths,  &c.,  to  be  taken  by  the 
electors ;  directs  the  mode  of  balloting ;  prohibits  the  peers 
electing  from  being  attended  in  an  unusual  manner;  and  ex- 
pressly provides,  that  no  other  matter  shall  be  treated  of  in 
that  assembly,  save  only  the  election,  on  pain  of  incurring  a 
pramunire  (38). 

V.  The  peculiar  laws  and  customs  of  the  house  of  commons  v.  ortheuwiand 
relate  principally  to  the  raising  of  taxes,  and  the  elections  of  SS^i^^mmom. 
members  to  serve  in  parliament. 

First,  with  regard  to  taxes:  it  is  the  antient  indisputable  i.Attouxn. 
privilege  and  right  of  the  house  of  commons,  that  all  grants  of 
subsidies  or  parliamentary  aids  do  begin  in  their  house,  and 
are  first  bestowed  by  them  (/) ;  although  their  grants  are  not 
effectual  to  all  intents  and  purposes,  until  they  have  the  assent 
of  the  other  two  branches  of  the  legislature.  The  general 
reason  given  for  this  exclusive  privilege  of  the  house  of  com- 
mons is,  that  the  supplies  are  raised  upon  the  body  of  the 
people;  and  therefore  it  is  proper  that  they  alone  should  have 
the  right  of  taxing  themselves.  This  reason  would  be  unan- 
swerable, if  the  <^ommons  taxed  none  but  themselves:  but  it 
is  notorious  that  a  very  large  share  of  property  is  in  the  pos- 
session of  the  house  of  lords;  that  this  property  is  equally  tax- 
able, and  taxed,  as  the  property  of  the  commons;  and  there- 

(/)  4  Inst  29. 


the  first  instances  of  protests  with  rea-  act  for  the  union  of  Great  Britain  and 

sons  in  England  were  in  1641,  before  Ireland,  regulate  the  election  of  four 

which  time  they  usually  only  set  down  lords  spiritual,  and  twenty-eight  lords 

their  names  as  dissentient  to  a  vote :  temporal,  to  sit  and  vote  on  the  part 

the  first  regular  protest  in  Ireland  was  of  Ireland  in  the  house  of  lords  of 

in  1662.     (1  Ld.  Mountm.  402). — Ch.  the  united  kingdom.  (See  mUet  p.  99, 

(88)  The  4th  and  8th  articles  of  the  n.  16.) 
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fore  the  commons  not  being  the  sole  persons  taxed,  this  canliot 
be  the  reason  of  their  having  the  sole  right  of  raising  and  mo- 
delling the  supply.  The  true  reason,  arising  from  the  spirit 
of  our  constitution,  seems  to  be  this.  The  lords,  being  a  per- 
manent hereditary  body,  created  at  pleasure  by  the  king^  are 
supposed  more  liable  to  be  influenced  by  the  crown,  and  when 
once  influenced  to  continue  so,  than  the  conmions,  idiio  are  a 
temporary  elective  body,  freely  *nominated  by  the  people. 
It  would  therefore  be  extremely  dangerous  to  give  the  lords 
any  power  of  framing  new  taxes  for  the  subject;  it  is  suflBcient 
that  they  have  a  power  of  rejecting,  if  they  think  the  commons 
too  lavish  or  improvident  in  their  grants.  But  so  reasonably 
jealous  are  the  commons  of  this  valuable  privilege,  that  herein 
they  will  not  suffer  the  other  house  to  exert  any  power  but  that 
of  rejecting;  they  will  not  permit  the  least  alteration  or  amend- 
ment to  be  made  by  the  lords  to  the  mode  of  taxing  the  peo- 
ple by  a  money  bill;  under  which  appellation  are  included  all 
bills  by  which  money  is  directed  to  be  raised  upon  the  subject, 
for  any  purpose  or  in  any  shape  whatsoever:  either  for  the 
exigencies  of  government,  and  collected  from  the  kingdom  in 
general,  as  the  land-tax;  or  for  private  benefit,  and  collected 
in  any  particular  district,  as  by  turnpikes,  parish  rates,  and  the 
like  (39).  Yet  Sir  Matthew  Hale  (m)  mentions  one  case, 
founded  on  the  practice  of  parliament  in  the  reign  of  Henry 
VI.  (n),  wherein  he  thinks  the  lords  may  alter  a  money  bill : 
and  that  is,  if  the  commons  grant  a  tax,  as  that  of  tonnage  and 
poundage,  tor  four  years;  and  the  lords  alter  it  to  a  less  time, 

(m)  On  Parliaments,  65, 66,  Heneage  Finch,  Com.  Journ.  22  Apr. 

In)  Year  Book,  83  Hen.  VI.  17.   But     1671. 
see  the  answer  to  this  case   by  Sir 


(39)  This  rule  is  now  extended  to 
all  bills  for  canals,  paving,  provision 
for  the  poor,  and  to  every  bill  in  which 
tolls,  rates,  or  duties  are  ordered  to  be 
collected :  and  also  to  all  bills  in  which 
pecuniary  penalties  and  fines  are  im- 
posed for  offences.  (8  Hats.  110). 
But  it  should  seem  it  Is  carried  be- 
yond its  original  spirit  and  intent, 
when  the  money  raised  is  not  granted 
to  the  crown. 

Upon  the  application  of  this  rule, 
there  have  been  many  warm  contests 


between  the  lords  and  commons,  in 
which  the  latter  seem  always  to  have 
prevailed.  See  many  conferences  col- 
lected by  Mr.  Hatsell,  in  his  Appendix 
to  the  3rd  Vol. 

In  appendix  D,  the  conference  of 
20  and  22  April,  1671,  the  general 
question  Is  debated  with  infinite  abi- 
lity on  both  sides,  but  partkulariy  on 
the  part  of  the  commons.  In  nn  argu- 
ment drawn  up  by  Sir  Heneage  Finch, 
then  attorney-general. — Ch. 
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as  for  two  years;  here,  he  says,  the  bill  need  not  be  sent  back 
to  the  commons  for  their  concurrence,  but  may  receive  the 
royal  assent  without  farther  ceremony;  for  the  alteration  of 
the  lords  is  consistent  with  the  grant  of  die  commons.  But  such 
an  experiment  will  hardly  be  repeated  by  the  lords,  under  the 
present  improved  idea  of  the  privilege  of  the  house  of  commons, 
and,  in  any  case  where  a  money  bill  is  remanded  to  the  commons, 
all  amendments  in  the  mode  of  taication  are  sure  to  be  rejected. 

Next,  with  regard  to  the  elections  of  knights,  citizens,  and  2.  ortheeiection 
burgesses;  we  may  observe,  that  herein  consists  the  exercise  "*^ 
of  the  democratical  part  of  our  constitution:  for  in  a  demo* 
cracy  there  can  be  no  exercise  of  sovereignty  but  by  suffrage, 
which  is  the  declaration  of  the  people's  will.  In  all  democra- 
cies, therefore,  it  is  of  the  utmost  importance  to  regulate  by 
whom,  and  in  what  manner,  the  suffrages  are  to  *be  given.  [  «171  ] 
And  the  Athenians  were  so  justly  jealous  of  this  prerogative, 
that  a  stranger,  who  interfered  in  the  assemblies  of  the  people, 
was  punished  by  their  laws  with  death:  because  such  a  man 
was  esteemed  guilty  of  high  treason,  by  usurping  those  rights 
of  sovereignty,  to  which  he  had  no  title.  In  England,  where 
the  people  do  not  debate  in  a  collective  body,  but  by  repre-* 
sentation,  the  exercise  of  this  sovereignty  consists  in  the  choice 
of  representatives.  The  laws  have  therefore  very  strictly 
guarded  against  usurpation  or  abuse  of  this  power,  by  many 
salutary  provisions;  which  may  be  reduced  to  these  three 
points:  1.  The  qualifications  of  the  electors.  2.  The  quali- 
fications of  the  elected.    3.  The  proceedings  at  elections  (40). 

1.  As  to  the  qualifications  of  the  electors.  The  true  rea^  QuaiificaUomor 
son  of  requiring  any  qualification,  with  regard  to  property,  in 
voters,  is  to  exclude  such  persons  as  are  in  so  mean  a  situation 
that  they  are  esteemed  to  have  no  will  of  their  own.  If  these 
persons  had  votes,  they  would  be  tempted  to  dispose  of  them 
under  some  undue  influence  or  other.  This  would  give  a 
great,  an  artful,  or  a  wealthy  man,  a  larger  share  in  elections 
than  is  consistent  with  general  liberty.  If  it  were  probable 
that  every  man  would  give  his  vote  freely  and  without  influ- 


(40)  With  respect  to  the  election  of  of  2  &  SGuL  IV.  cc.  65  and  88  reipec- 

menhenoftheeonimona' house  of  par-  tivcly*   m  to  Scotland   and  Ireland, 

liament,  seethe  sutute  of  2GuLIV.  (See  mie,  the  notes  to  pp.60,  114, 

c.  4^,  as  to  Bn^and ;  and  the  statutes  and  147). 


171 


OF  THE  PARLIAMENT. 


ence  of  any  kind,  then,  upon  the  true  theory  and  genuine 
principles  of  liberty,  every  member  of  the  community,  how- 
ever poor,  should  have  a  vote  in  electing  those  delegates,  to 
whose  charge  is  committed  the  disposal  of  his  property,  his 
liberty,  and  his  life.  But,  since  that  can  hardly  be  expected 
in  persons  of  indigent  fortunes,  or  such  as  are  under  the  im- 
mediate dominion  of  others,  all  popular  states  have  been 
obliged  to  establish  certain  qualifications;  whereby  some, 
who  are  suspected  to  have  no  will  of  their  own,  are  ex- 
cluded from  voting,  in  order  to  set  other  individuals,  whose 
wills  may  be  supposed  independent,  more  thoroughly  upon  a 
level  with  each  other. 

And  this  constitution  of  suffrages  is  framed  upon  a  wiser 
principle,  with  us,  than  either  of  the  methods  of  voting,  by 
centuries  or  by  tribes,  among  the  Romans.  In  the  method 
[  *172  J  *by  centuries,  instituted  by  Servius  Tullius,  it  was  principally 
property,  and  not  numbers,  that  turned  the  scale:  in  the  me- 
thod by  tribes,  gradually  introduced  by  the  tribunes  of  the 
people,  numbers  only  were  regarded,  and  property  entirely 
overlooked.  Hence  the  laws  passed  by  the  former  method 
had  usually  too  great  a  tendency  to  aggrandize  the  patricians 
or  rich  nobles;  and  those  by  the  latter  had  too  much  of  a 
levelling  principle.  Our  constitution  steers  between  the  two 
extremes.  Only  such  are  entirely  excluded,  as  can  have  no 
will  of  their  own:  there  is  hardly  a  free  agent  to  be  found, 
who  is  not  entitled  to  a  vote  in  some  place  or  other  in  the 
kingdom  (41).  Nor  is  comparative  wealth,  or  property,  en- 
tirely disregarded  in  elections;  for,  though  the  richest  man 


(41)  The  misfortune  is,  that  many 
are  entitled  to  vote  who  dare  not  exer- 
cise that  privilege  as  their  wishes  would 
dictate.  To  cure  this  evil,  the  ballot 
might,  possibly,  not  be  found  a  remedy 
of  perfect  efficacy ;  but,  that  it  would 
go  far  towards  securing  free  agency, 
few  persons,  except  those  whose  views 
are  biassed  by  personal  or  party  in- 
terest, now  doubt  To  talk  of  it  as  a 
measure  which  would  degrade  the 
manliness  of  the  British  character,  is 
mere  cant,  or  folly.  If  all  electorqwere 
independent  both  in  mind  and  in  cir- 


cumstances, then,  no  doubt,  all  prin- 
ciple would  be  in  favour  of  publicity : 
but  who  would  condescend  to  argue 
with  a  declaimer  who  insisted  that  it 
would  be  more  degrading  for  an  elector 
to  vote  secretly,  according  to  his  con- 
science, than  to  vote  openly,  in  oppo- 
sition to  his  own  opinion  of  the  com- 
parative merits  of  rival  candidates  ? 
And  who  doubts  that,  under  the  pre- 
sent system,  thousands  of  compulsory 
votes  are  given  at  every  general  elec- 
tion? 
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has  only  one  vote  at  one  place,  yet,  if  his  property  be  at  all 
diffused,  he  has  probably  a  right  to  vote  at  more  places  than 
one,  and  therefore  has  many  representatives.  This  is  the 
spirit  of  our  constitution :  not  that  I  assert  it  is  in  fact  quite 
so  perfect  (p)  as  I  have  here  endeavoured  to  describe  it;  for, 
if  any  alteration  might  be  wished  or  suggested  in  the  present 
frame  of  parliaments,  it  should  be  in  favour  of  a  more  com- 
plete representation  of  the  people. 

But  to  return  to  our  qualifications ;  and  first  those  of  elec- 
tors for  knights  of  the  shire.  1.  By  statute  8  Hen.YI.  c.  7, 
and  10  Hen.  VI.  c  2,  (amended  by  (42)  14  Geo.  III.  c.  58), 
the  knights  of  the  shire  shall  be  chosen  of  people  whereof 
every  man  shall  have  freehold  to  the  value  of  forty  shillings 
by  the  year  within  the  county;  which  (by  subsequent  statutes) 
is  to  be  clear  of  all  charges  and  deductions,  except  parlia- 
mentary and  parochial  taxes  (43).     The  knights  of  shires  are 


(o)  The  candid  and  intelligent  read- 
er will  apply  this  observation  to  many 
other  parts  of  the  work  before  him, 
wherein  the  constitution  of  our  laws 
and  goTemment  are  represented  as 
nearly  approaching  to  perfection ;  with- 
out descending  to  the  invidious  task  of 
pointing  out  such  deviations  and  cor- 
ruptions, as  length  of  time  and  a  loose 


state  of  national  morals  have  too  great 
a  tendency  to  produce.  The  incurva- 
tions of  practice  are  then  the  most  no- 
torious when  compared  with  the  recti- 
tude of  the  rule ;  and  to  elucidate  the 
clearness  of  the  spring,  conveys  the 
strongest  satire  on  those  who  have 
polluted  or  disturbed  it  [See  ante, 
notes  to  pp.  61  f  114,  and  147. — Ed.] 


(42)  The  14  Geo.  III.  c.  58,  made     statutes  of  2  Oul  IV.  for  amending  the 
the  residence  of  the  electors  and  the     representation  of  the  people. — Ed.] 


elected  in  their  respective  counties, 
cities,  and  boroughs,  no  longer  neces- 
sary. It  had  been  required  from  both 
by  several  statutes :  1  Hen.  V.  c.  1 ;  8 
Hen. VI.  c  7;  and  23  Hen.yi.  c.  14.  Tet, 
in  the  year  1620,  it  was  determined  by 
the  house  of  conunons,  that  these  sta- 
tutes were  only  directory  and  not  con- 
closory  ;  and  the  high  sheriff  of  Lei- 
cestershire was  censured  for  not  return- 
ing one,  who  had  a  majority  of  votes, 
because  he  was  not  resident  within  the 
comity.  The  house  declared  him 'to 
be  duly  elected,  and  ordered  the  re- 
turn to  be  amended.  ( 1  Com.  Jonm. 
515). — Ch.  [With  respect  to  certain 
classes  of  voters  in  cities  and  boroughs, 
residence   is   required  by  the    recent 

VOL.  I. 


(43)  The  voter's  evidence  of  the 
value  may  be  contradicted  by  other 
evidence,  upon  a  scrutiny,  or  before  a 
committee.  The  7  &  8  WilL  III.  c  25, 
expressly  declares,  [as  do  2  Gul.  IV. 
c.  45,  s.  21 ;  and  2  &  3  OuL  IV.  c.  8^, 
s.  10],  that  public  taxes  are  not  to 
be  deemed  charges  payable  out  of  the 
estate ;  and  therefore,  one  would  think, 
that  the  plain  and  obvious  construction 
would  be,  that  wherever  a  freeholder 
has  an  estate  which  would  yield  him 
40«.  before  these  taxes  are  paid,  or  for 
which  he  would  receive  a  rent  of  40#. 
if  he  paid  the  taxes  himself,  he  would 
have  a  right  to  vote ;  yet  a  committee 
has  decided,  that  when  a  tenant  paid 
a  rent  less  than  40«.,  but  paid  paro- 
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the  representatives  of  the  landholders,  or  landed  interest  of 
the  kingdom :  their  electors  must  therefore  have  estates  in 
lands  or  tenements  within  the  county  represented;  these 
estates  must  be  freehold,  that  is,  for  term  of  life  at  least  (44); 
because  beneficial  leases  for  long  terms  of  years  were  not  in 
use  at  the  making  of  these  statutes,  and  copyholders  were 
then  little  better  than  villeins,  absolutely  dependent  upon  their 
lords :  this  freehold  must  be  of  forty  shillings  annual  value; 
because  that  sum  would  then,  with  proper  industry,  furnish 
[  *173  ]  all  the  *necessaries  of  life,  and  render  the  freeholder,  if  he 
pleased,  an  independent  man.  For  Bishop  Fleetwood,  in  his 
Chronicon  Preciosunij  written  at  the  beginning  of  the  present 
century,  has  fiilly  proved  forty  shillings  in  the  reign  of  Henry 
VL  to  have  been  equal  to  twelve  pounds  per  annum  in  the 
reign  of  Queen  Anne ;  and,  as  the  value  of  money  is  very 
considerably  lowered  since  the  bishop  wrote,  I  think  we  may 
fairly  conclude,  from  this  and  other  circumstances,  that  what 
was  equivalent  to  twelve  pounds  in  his  days  is  equivalent  to 
twenty  at  present.  The  other  less  important  qualifications  of 
the  electors  for  counties  in  England  and  Wales  may  be  col- 
lected from  the  statutes  cited  in  the  margin  (/?),  which  direct, 
penoiujirohibited  2.  That  uo  person  under  twenty-one  years  of  age  shall  be 

capable  of  voting  for  any  member.  This  extends  to  all  sorts 
of  members,  as  well  for  boroughs  as  counties ;  as  does  also 
the  next,  viz.  3.  That  no  person  convicted  of  perjury,  or 
subornation  of  perjury,  shall  be  capable  of  voting  in  any 
election.  4.  That  no  person  shall  vote  in  right  of  any  free- 
hold,  granted  to  him  fraudulently  to  qualify  him  to  vote. 

(p)  7  &  8  Will.  III.c.  25  ;    10  Ann.      c  18  ;  31  Geo.  II.  c.  14;    3  Geo.  III. 
c.  23;    2  Geo.  II.  c.  21 ;    18  Geo.  II.      c.  24. 


from  voting. 


chial  taxes,  which,  added  to  the  rent, 
amounted  to  more  than  40«.,  the  land- 
lord had  no  right  to  vote.  A  strange 
decision !  (2  Lud.  475). 

Two  committees  have  held  that  the 
interest  of  a  mortgage  is  a  charge 
which,  if  it  reduces  the  value  under 
40f.,  takes  away  the  vote,  though 
there  is  an  intermediate  decision  of  a 
committee,  in  which  the  contrary  was 
held.  (Id.  467).— Cp.  [See  sUt  2 
Gul.  IV.  c.  45,  s.  23]. 


(44)  But  see,  now,  as  to  English 
qualifications,  stat.  2  Gul.  IV.  c  45, 
ss.  19,  20 ;  and,  as  to  Scotch  qualifica-; 
tiona,  sUt  2  &  3  Gul.  IV.  c.  65,  ss.  7, 
8, 9 ;  and,  as  to  Irish  qualifications,  stat. 
2  &  3  Gul.  IV.  c.  88,  ss.  1,  2,  3,  4:  by 
all  which  acts  the  right  of  voting  is 
extended  to  copyholders,  leaseholders, 
and  householders ;  with  certain  provi- 
soes as  to  the  yearly  value  of  the  in» 
terests  which  shall  give  such  right  of 
voting. 
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Fraudulent  grants  are  such  as  contain  an  agreement  to  recon* 
vey,  or  to  defeat  the  estate  granted ;  which  agreements  are 
made  void,  and  the  estate  is  absolutely  vested  in  the  person  to 
whom  it  is  so  granted.  And,  to  guard  the  better  against  such 
frauds,  it  is  farther  provided,  5.  That  every  voter  shall  have 
been  in  the  actual  possession,  or  receipt  of  the  profits,  of  his 
freehold  to  his  own  use  for  twelve  calendar  months  before ; 
except  it  came  to  him  by  descent,  marriage,  marriage-settle* 
ment,  will,  or  proniotion  to  a  benefice  or  office.  6.  That  no 
person  shall  vote  in  respect  of  an  annuity  or  rent^charge^  un« 
less  registered  with  the  clerk  of  the  peace  twelve  calendar 
months  before  (45).  7.  That  in  mortgaged  or  trust  estates, 
the  person  in  possession,  under  the  above-mentioned  restric- 
tions, shall  have  the  vote«  8.  That  only  one  person  shall  be 
admitted  to  vote  for  any  one  house  or  tenement,  to  prevent 
the  splitting  of  freeholds  (46)  (47).    9.  That  no  estate  shall 


(45)  It  muflt  be  an  annuity  or  rent- 
charge  isstUDg  out  of  a  freehold  estate ; 
and,  if  it  accrue  or  devolve  by  opera- 
tion of  law  within  a  year  of  the  elec- 
tion, a  certificate  of  it  must  be  entered 
with  the  clerk  of  the  peace  before  the 
first  day  of  the  election.  (3  Geo.  III. 
c.  24  ;    Heyw.  145).— Cii. 

(46)  This  is  true  only  when  a  free- 
hold estate  is  split  and  divided  by  the 
grantor  in  order  to  multiply  votes,  and 
for  election  purposes.  It  would  be 
highly  unreasonable  and  absurd  to 
suppose  (though  it  has  been  so  con- 
tended) that  it  extends  to  every  case, 
where  a  person  fairly  and  without  any 
particular  view  to  an  election  pur- 
chases a  part  of  a  greater  estate.  It 
is  part  of  the  freeholder's  oath  that  the 
estate  has  not  been  granted  to  him 
fraudulently  on  purpose  to  qualify  him 
to  give  his  vote.  The  one  vote,  I 
presume,  was  intended  for  the  part 
retained  by  the  grantor ;  for  if  the 
whole  had  been  granted  out  thus 
fraudulently,  no  vote  at  all  could  have 
been  given  for  it.  See  this  subject 
treated  fully  in  Mr.  Heywood's  Law 
of  Elect  99.  It  cannot,  I  should 
think,  be  considered  a  fraudulent  grant 

Q 


under  any  statute  if  a  person  should 
purchase  an  estate  merely  for  the  sake 
of  the  vote,  if  he  buys  it  absolutely, 
and  without  any  reservation,  or  secret 
agreement  between  the  grantor  and 
himself. 

But  it  never  has  been  supposed  that 
this  statute  extends  to  cases  which 
arise  from  operation  of  law,  as  devises, 
descents,  &c. ;  as  if  an  estate  should 
descend  to  any  number  of  females,  the 
husband  of  each  would  have  a  right 
to  vote,  if  his  interest  amounted  to 
40«.  a- year. 

A  husband  may  vote  for  hin  wife's 
right  of  dower  from  her  former  hus- 
band's estate,  without  an  actual  as- 
signment of  it  by  metes  and  bounds. 
(20  Geo,  lU.  c.  17,  §  12).— Ch. 

(47)  With  respect  to  voters  in  Eng- 
lish cities  and  boroughs,  this  is  no 
longer  the  law ;  the  stat  2  Gul.  IV.  c. 
45,  s.  29,  enacts,  that  joint  occupiers  of 
premises  may  all  vote,  in  case  the 
yearly  value  of  the  premises  so  jointly 
occupied  shall  be  of  an  amount  which, 
when  divided  by  the  number  of  such 
occupiers,  shall  give  a  sum  of  not  less 
than  10/.  for  each  and  every  such  oc- 
cupier.    A  similar  provision  is  made 
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qualify  a  voter,  unless  the  estate  has  been  assessed  to  some 
land-tax  aid,  at  least  twelve  months  before  the  election  (48). 
10.  That  no  tenant  by  copy  of  court-roll  shall  *be  permitted 
to  vote  as  a  freeholder  (49).  Thus  much  for  the  electors  in 
counties  (50). 

As  for  the  electors  of  citizens  and  burgesses,  these  are  sup- 
posed to  be  the  mercantile  part  or  trading  interest  of  this 
kingdom.  But,  as  trade  is  of  a  fluctuating  nature,  and  seldom 
long  fixed  in  a  place,  it  was  formerly  left  to  the  crown  to 
summon,  pro  re  nata,  the  most  flourishing  towns  to  send  re- 
presentatives to  parliament.  So  that,  as  towns  increased  in 
trade,  and  grew  populous,  they  were  admitted  to  a  share  in 
the  legislature.  But  the  misfortune  is,  that  the  deserted 
boroughs  continued  to  be  summoned,  as  well  as  those  to 
whom  their  trade  and  inhabitants  were  transferred;  except 
a  few  which  petitioned  to  be  eased  of  the  expense,  then 
usual,  of  maintaining  their  members:  four  shillings  a-day 
being  allowed  for  a  knight  of  the  shire,  and  two  shillings 
for  a  citizen  or  burgess:  which  was  the  rate  of  wages 
established    in    the   reign  of  Edw.  III.  {q)  (51).     Hence 

(q)  4  Init  16. 


as  to  joint  occupants  of  premises  in 
Scotch  cities  and  boroughs,  by  stat  2 
&8  Out.  IV.  c.  65,  s.  12;  but  with  re- 
spect to  Ireland,  the  same  rule  does  not 
seem  to  have  been  thought  expedient 

(48)  The  necessity  of  shewing  any 
assessment  to  the  land-tax  is  done  away 
with,  by  sut  2  GuL  IV.  c.  45,  s.  22. 

(49)  See  p.  173,  n.  44. 

(50)  By  22  Geo.  III.  c.  41,  no  per- 
son employed  in  managing  or  collect- 
ing the  duties  of  excise,  customs, 
stamps,  salt,  windows,  or  houses,  or 
the  revenue  of  the  post-office,  shall 
▼ote  at  any  election ;  and  if  such  per- 
son presumes  to  vote,  he  shall  forfeit 
1001.  This  act  does  not  extend  to 
freehold  offices  granted  by  letters  pa- 
tent— Ch. 

(51)  Lord  Coke,  in  the  page  refer- 
red to  by  the  learned  judge,  says,  that 
this  rate  of  wages  hath  been  time  out 
of  mind,  and  that  it  is  expressed  in 
many  records ;  and,  for  example,  refers 
to  one  in  46  Edw.  III.  where  this  allow- 


ance is  made  to  one  of  the  knights  for 
the  county  of  Middlesex.  And  Mr. 
Prynne's  fourth  Register  of  Parlia- 
mentary Writs  is  con6ned  almost  en- 
tirely to  the  investigation  of  this  sub- 
ject, and  contains  a  very  particular 
dironological  history  of  the  writ  de  €*- 
pentit  milituait  civiumt  et  burggnrium, 
which  was  framed  to  enforce  the  pay- 
ment of  these  wages.  Mr.  Prynne  is 
of  opinion  that  these  wages  had  no 
other  origin  than  that  principle  of  na- 
tural equity  and  justice  9111  tentit  com- 
modum,  debet  aenHre  et  mtut,  (P.  5). 

What  Mr.  Prynne  further  informs 
us  is  remarkable  :  "  that  the  first  writs 
of  this  kind  extant  in  our  records  are 
coeval  with  our  kings'  first  writs  of  sum- 
mons to  elect  and  send  knights,  citizens, 
and  burgesses  to  parliament,  both  of 
them  being  first  invented,  issued,  and 
recorded  together  in  49  Hen.  III. ;  be- 
fore which  there  are  no  memorials  nor 
evidences  of  either  of  those  writs  in  our 
historians  or  records."    (P.  2).    The 
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fini  writf  direct  the  sheriff  to  levy  from 
the  community,  L  e.  the  electors  of  the 
county,  and  to  pay  the  knights,  ratio' 
mMles  expifuoM  tuaa  in  veniendo  ad 
dictum  parliawtentwm,  ibidem  monmdOf 
et  exinds  ad  propria  r$deundo.  And 
when  the  writs  of  summons  were  re- 
newed in  the  2SrdofEdw.  I.,  these 
writs  issued  again  in  the  same  form  at 
the  end  of  the  parliament,  and  were 
continued  in  the  same  manner  till  the 
16  Edw.  II.  when  Mr.  Prynne  finds  the 
"  mtmerabie  witit**  which  first  reduced 
the  expenses  of  the  represenutiyes  to  a 
certain  sum  by  the  day,  tie.  ir.  a-day 
for  every  knight,  and  2t.  for  every 
citisen  and  burgess ;  and  they  specified 
also  the  number  of  days  for  which  thu 
allowance  was  to  be  made,  being  more 
or  less  according  to  the  distance  be- 
tween the  place  of  meeting  in  parlia- 
ment and  the  member's  residence. 
When  this  sum  was  first  ascertained 
in  the  writ,  the  parliament  was  held 
at  York,  and  therefore  the  members 
for  Yorkshire  were  only  allowed  their 
wages  for  the  number  of  days  the  par- 
liament actually  sat,  being  supposed  to 
incur  no  expense  in  returning  to  their 
respective  homes ;  but,  at  the  same 
time,  the  members  for  the  distant 
counties  had  a  proportionate  allowance 
in  addition.  Though,  from  this  time, 
the  number  of  days  and  a  certain  sum 
are  specifically  expressed  in  the  writ, 
yet  Mr.  Prynne  finds  a  few  instances 
after  this  where  the  allowance  is  a  less 
sum ;  and,  in  one,  where  one  of  the 
county  members  had  but  St,  a-day, 
because  he  was  not,  in  fiu:t,  a  knight. 
But,  with  those  few  exceptions,  the 
sum  and  form  continued  with  little  or 
no  variation.  Mr.  Prynne  conjectures, 
with  great  appearance  of  reason,  that 
the  members  at  that  time  enjoyed  the 
privilege  of  parliament  only  for  the 
number  of  days  for  which  they  were 
allowed  wages,  that  being  considered 
a  sufllcient  time  for  their  return  to 
their  respective   dwellings.     (P.  68). 


But  this  allowance,  firom  its  nature  and 
origin,  did  not  preclude  any  other  spe- 
cific engagement  or  contract  between 
the  member  and  his  constituents ;  and 
the  editor  of  Glanville's  Reports  has 
given  in  the  preface,  p.  23,  the  copy  of 
a  curious  agreement  between  John 
Strange,  the  member  for  Dunwich,  and 
his  electors,  in  the  8  Edw.  IV.  1468,  in 
which  the  member  covenants  "whether 
the  parliament  hold  long  time  or  short, 
or  whether  it  fortune  to  be  prorogued, 
that  he  will  take  for  his  wages  only  a 
cade  and  half  a  barrel  of  herrings,  to 
be  delivered  by  Christmas." 

In  Scotland  the  representation  of 
the  shires  was  introduced  or  confirmed 
by  the  authority  of  the  legislature,  in 
the  seventh  parliament  of  James  I., 
anno  1427,  and  there  it  is  at  the  same 
time  expressly  provided,  that  "  the 
commissaries  sail  have  costage  of  them 
of  ilk  schire,  that  awe  compeirance  in 
parliament"    (Murray's  Stat). 

As  the  peers  of  parliament,  who  sat 
in  their  own  right,  were  not  benefited 
by  this  representation,  it  was  not  rea- 
sonable that  they  should  contribute  any 
thing  to  the  expenses  of  the  knights  of 
the  shire ;  but  by  12  Ric.  II.  c.  12,  it  was 
enacted,  that  lords  and  spiritual  persona 
who  purchased  lands  which  were  contri- 
butory to  the  expenses  of  the  knight, 
should  contribute  in  respect  of  such 
lands. 

It  is  said,  that  Andrew  Marvell,  who 
was  member  for  Hull  in  the  parlia- 
ment after  the  restoration,  was  the 
last  person  in  this  country  that  re- 
ceived wages  firom  his  constituents. 
Two  shillings  a-day,  the  allowance  to 
a  burgess,  was  so  considerable  a  sum 
in  antient  times,  that  there  are  many 
instances  where  boroughs  petitioned  ttf 
be  excused  firom  sending  members  to 
parliament,  representing  that  they  were 
engaged  in  building  bridges,  or  other 
public  works;  and  therefore  unable 
to  bear  such  an  extraordinary  ex- 
pense.    (Pryn.  on  4  Inst.  82).     And  it 
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pie  (52)  proportion  to  those  for  counties,  and  the  iiumbel' 
of  parliament  men  is  increased  since  Fortescue*s  time^  in 
the  reign  of  Henry  the  Sixth,  from  300  to  upwards  of 
Writs  i>«uc4i  for  500,  cxclusive  of  thoso  for  Scotland.  The  universities  were 
brwge.  *"  **"'  in  general  not  empowered  to  send  burgesses  to  parlia- 
ment; though  once,  in  28  Edw.  I.,  when  a  parliament  was 
summoned  to  consider  of  the  king's  right  to  Scotland,  there 
were  issued  writs,  which  required  the  university  of  Ox- 
ford to  send  up  four  or  five,  and  that  of  Cambridge  two  or 
three  of  their  most  discreet  and  learned  lawyers  for  that  pur- 
pose (q).  But  it  was  king  James  the  First  who  indulged  them 
with  the  permanent  privilege  to  send  constantly  two  of  tlieir 
own  body  (53);  to  serve  for  those  students  who,  though  useful 
members  of  the  community,  were  neither  concerned  in  the 
landed  nor  the  trading  interest :  and  to  protect  in  the  legisla- 
ture the  rights  of  the  republic  of  letters.  The  right  of  elec- 
tion in  boroughs  is  various,  depending  entirely  on  the  several 

iq)  Prynne,  ParL  WriU,  i.  345. 

is  somewhat  remarkable,  that  from  the  prehensions  of  some  personsi  to  remind 
33  Edw.  III.  and  uniformly  through  them  that,  in  Blackstone's  time,  the 
the  five  succeeding  reigns,  the  sheriff  representatives  of  towns  outnumbered 
of  Lancashire  returned,  non  sunt  alir  the  representatives  of  counties  by  more 
qua  civitaiet  teu  burgi  i^fra  comitatem  than  four  to  one ;  but  that,  in  the  im- 
Laneastria,  d$  quibut  aUqui  chet  vel  perial  parliament,  as  at  present  con- 
.burgentes  ad  dictum  parliamentum  ve-  stituted,  there  are  253  members  for 
nire  debent  seu  solent,  nee  pouunt  counties,  399  members  for  cities  and 
propter  eorum  debilitatem  et  pauper-  boroughs,  and  6  members  for  universi- 
tatem.  But,  from  these  exemptions  in  ties.  It  cannot,  with  truth,  therefore, 
antient  times,  and  the  new  creations  be  said,  that  the  political  rights  of  the 
by  the  king's  charter,  which  com-  rural  population  have  been  sacrificed  to 
menced  in  the  reign  of  Edw.  IV.  (who,  those  of  townsmen :  to  the  English  re- 
in the  seventeenth  year  of  his  reign,  presentation  alone,  67  county  members 
granted  to  the  borough  of  Wenlock  the  have  been  added,  whilst  90  borough 
right  of  sending  one  burgess  to  par-  members  have  been  struck  off.  This, 
liament,  (Sim.  97),  the  number  of  the  to  be  sure,  will  afford  no  consolation  to 
members  of  the  house  of  commons  per-  those  whose  only  regrets  are  for  the  old 
petually  varied  till  the  29  Car.  II.,  who  system  of  nomination, 
in  that  year  granted,  by  his  charter,  (53)  It  is  specially  provided  by  the 
to  Newark,  the  privilege  of  sending  78th  section  of  the  statute  of  2  Gul.  IV. 
representatives  to  parliament,  which  c.  45,  that  nothing  in  that  act  shall  ex- 
was  the  last  time  that  this  prerogative  tend  to,  or  affect,  the  election  of  mem- 
of  the  crown  was  exercised.  (1  Doug,  hers  to  serve  in  parliament  for  the  uni- 
El.  99).— Cii.  versities  of  Oxford  or  Cambridge.  The 
(52)  This  disproportion  has  been  right  of  voting  in  the  university  of 
greatly  reduced  by  the  late  statutes  for  Dublin  is  regulated  by  the  60th  and 
amending  the  representation  of  the  61stsectionsof  the  statute  of  2  &3  Gul. 
people.     It  may  tend  to  allay  the  ap--  IV.  c.  88. 
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Vsharters,  customs,  and  constitutions  of  the  respective  places, 
which  has  occasioned  infinite  disputes:  though  now  by  statute 
*2  Geo.  IL  c  24,  the  right  of  voting  for  the  future  shall  be 
allowed  according  to  the  last  determination  of  the  house  of 
coomions  concerning  it  (54).  And  by  statute  3  Geo.  III. 
c.  15,  no  freeman  of  any  city  or  borough  (other  than  such  as 
claim  by  birth,  marriage,  or  servitude)  shall  be  entitled  to 
vote  therein,  unless  he  hath  been  admitted  to  his  freedom 
twelve  calendar  months  before  (55). 
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(54)  That  statate  was  merely  retro- 
spective, or  only  made  the  last  deter- 
mination of  the  right  prior  to  the  sta- 
tute condusive,  without  having  any 
influence  over  decisions  subsequent  to 
the  2  Geo.  II.    And  this  provision  was 
omitted  in  Mr.   Grenville's  excellent 
act,   80  that  the  same  question,   re- 
specting the  right  of  election,  In  some 
places,  was  tried  over  again  every  new 
parliament ;  but  to  supply  this  defect, 
it  was  enacted  by  the  28  Geo.  III.  c. 
52,  that  whenever  a  committee  shall 
be  of  opinion  that  the  merits  of  a  pe- 
tition depend  upon  a  question  respect- 
ing the  right  of  election,  or  the  appoint- 
vent  of  the   retumilig  officer,  they 
ahall  require  the  counsel  of  the  re- 
spective parties  to  deliver  a  statement 
of  the  right  for  which  they  contend ; 
and  the  committee  shall  then  report  to 
the  house  those  statements,  with  their 
judgment  thereupon ;  and,  if  no  per- 
son petition  within  a  twelvemonth,  or 
within  fourteen  days  after  the  com- 
mencement of  the  next  session,  to  op* 
pose  such  judgment,   it  is  final  and 
eondusive  for  ever.     But,  if  such  a  pe- 
tition be  presented,  then,  before  the 
day  appointed  for  the  consideration  of 
it,  any  other  person,  upon  his  petition, 
may  be  admitted  to  defend  the  judg- 
ment; and  a  second  committee  shall 
be  appointed  exacdy  in  the  same  man« 
ner  as  the.fint;  and  the  dedsion  of 
that  committee  puts  an  end  to  all  future 
litigation  upon  the  point  in  question. 

The  28  Geo.  III.  c.  52,  requires,  that 
the  space  of  fourteen  days  shall  inter- 
vene between  the  day  of  presenting  the 


petition  and  the  day  appointed  for  the 
consideration  of  it ;  and  this  had  been 
construed  to  extend  to  petitions  which 
are  renewed  in  every  subsequent  ses- 
sions: the  S4  Geo.  III.  c.  83,  therefore 
provides,  that  every  such  renewed  pe- 
tition shall  be  presented  vrithin  fourteen 
days  after  the  commencement  of  the 
subsequent  sessions,  but  that  the  hear- 
ing of  it  may  be  appointed  on  any  day 
beyond  fourteen  days  after  it  is  so  pre- 
sented.—Cb.      [The  sUtutes^or  the 
amendment  of  the  representation  of 
the  people,  (already  so  often  cited), 
preserve  some  of   the  old  rights  of 
voting  in  boroughs,  under  certain  re-' 
strictions;     the   dedsions    of  former 
committees  as  to  such  rights,  there- 
fore, will  still  be  applicable  ;  but  the 
greater  part  of  this  branch  of  election 
law  is  become  a  dead  letter. — Ed.] 

(56)  By  the  statute  of  2  Gul.  IV.  c. 
45,  s.  32,  it  is  provided  that  no  bur- 
gess or  freeman,  who  has  not  been  six 
months  a  resident  within  the  limits 
prescribed  by  the  act,  or  who  has  been 
created  since  the  Ist  of  March,  1831, 
(otherwise  than  in  respect  of  birth  or 
servitude),  shall  be  entitled  to  vote  in 
elections  for  any  English  city  or  bo- 
rough :  and  that  no  person  shall  be  so 
entitled  as  a  burgess  or  freeman  in  re- 
spect of  birth,  unless  his  right  be  origi- 
nally derived  from  some  person  who 
was  a  burgess  or  freeman  previously 
to  the  1st  of  March,  1831,  or  from  or 
through  some  person  who  shall  have 
become  a  burgess  or  freeman  in  respect 
of  servitude.  A  somewhat  similar  pro- 
vision  X^hough    not    identically    the 
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2*  Next,  as  to  the  qualifications  of  persons  to  be  elected 
members  of  the  house  of  commons.  Some  of  these  depend 
upon  the  law  and  custom  of  parliament,  declared  by  the  house 
of  commons  (r) ;  others  upon  certain  statutes.  And  from  these 
it  appears — 1.  That  they  must  not  be  aliens  bom  («),  or  mi- 
nors (t).  2.  That  they  must  not  be  any  of  the  twelve  judges  («), 
because  they  sit  in  the  lords*  house;  nor  of  the  clergy  (tu),  for 
they  sit  in  the  convocation  (56);  nor  persons  attainted  of  trea- 
son or  felony  (jr),  for  they  are  unfit  to  sit  any  where.  3.  That 
sherifis  of  counties,  and  mayors  and  bailifis  of  boroughs,  are 
not  eligible  in  their  respective  jurisdictions,  as  being  returning 
officers  (y);  but  that  sheriffs  of  one  county  are  eligible  to  be 
knights  of  another  {z)  (57).  4.  That,  in  strictness,  all  mem- 
bers ought  to  have  been  inhabitants  of  the  places  for  which 
they  are  chosen  (a):  but  this,  having  been  long  disregarded, 
was  at  length  entirely  repealed  by  statute  14  Geo.  IIL  c  58. 
5.  That  no  persons  concerned  in  the  management  of  any  du- 
ties or  taxes  created  since  1692,  except  the  commissioners  of 
the  treasury  (&),  nor  any  of  the  officers  following  (c),  (viz. 
commissioners  of  prizes,  transports,  sick  and  wounded,  wine 
licences,  navy  and  victualling;  secretaries  or  receivers  of 
prizes;  comptrollers  of  the  army  accounts;  agents  for  regi- 
ments; governors  of  plantations  and  their  deputies;  officers 
of  Minorca  or  Gibraltar;  officers  of  the  excise  and  customs; 
*clerks  or  deputies  in  the  several-  offices  of  the  treasury,  ex- 


(r)  4  Inst  47,  48. 

(«)  See  page  162. 

(I)  Ibid. 

(«)  Com.  Joum.  9  Not.  1605. 

(w)  Com.  Journ.  18  Oct  1558,  8 
Feb.  1620,  17  Jan.  1661. 

(j*)  Com.  Journ.  21  Jan.  1580 ;  4 
Inst  47. 

(y)  Bro.  Abr.  tit  Parliament,  7: 
Com.  Joum.  25  June,  1604;  14  Apr. 


1614;  22  Mar.  1620;  2,  4,  15  June, 
17  Nov.  1685:  Hal.  of  ParL  114. 

(s)  4  Inst  48 ;  Whitelocke  of  ParL 
ch.  99,  100,  101. 

(o)  Stat  1  Hen.  V.  c.  1 ;  23  Hen. 
VI.  c  15. 

(6)  Stat  5  &  6  W.  &  M.  c  7. 

(c)  Stat  11  &  12  Will.  111.  c.  2;  12 
&  13  Will  III.  c.  10;  6  Ann.  c.  7;  15 
Geo.  II.  c.  22. 


same)  respecting  freemen  of  Irish 
cities  and  boroughs,  is  contained  in 
the  9th  section  of  the  statute  of  2  ft  3 
GuL  IV.  c.  88. 

(56)  See  sUtute  41  Geo.  III.  c  63. 

(57)  Two  decisions  of  committees 
are  agreeable  to  what  is  advanced  in 
the  text  In  the  first  it  was  deter- 
mined, that  the  sheriff  of  Berluhire 


could  not  be  elected  for  Abingdon,  a 
borough  within  that  county ;  (1  Doug. 
419);  in  the  second,  that  the  sheriff 
of  Hampshire  could  be  elec^d  for  the 
town  of  Southampton,  within  that 
county,  because  Southampton  is  a 
county  of  itself,  and  Is  as  independent 
of  Hampshire  as  of  any  other  county. 
(4  Doug.  87).— Ch. 
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chequer,  navy,  Tictualling,  admiralty,  pay  of  the  army  or  navy, 
secretaries  of  state,  salt,  stamps,  appeals,  wiiie  licence^,  hack- 
ney coaches,  hawkers,  and  pedlars),  nor  any  persons  that  hold 
any  new  office  under  the  crown  created  since  1705  (<2),  are 
capable  of  being  elected  or  sitting  as  members  (58).  6.  That 
no  person  having  a  pension  under  the  crown  during  pleasure, 
or  for  any  term  of  years»  is  capable  of  being  elected  or  sit* 
ting  («)•  7.  That  if  any  member  accepts  an  office  under  the 
crown,  except  an  officer  in  the  army  or  navy  accepting  a  new 
conunission,  his  seat  is  void;  but  such  member  is  capable  of 
being  re-elected  {/)•  8.  That  all  knights  of  the  shire  shall 
be  actual  knights,  or  such  notable  esquires  and  gentlemen  as 
have  estates  sufficient  to  be  knights  (59),  and  by  no  means 
of  the  degree  of  yeomen  (^),  This  is  reduced  to  a  still  greater 
certainty,  by  ordaining,  9.  That  every  knight  of  a  shire  shall 
have  a  clear  estate  of  freehold  or  copyhold  (60)  to  the  value 
of  six  hundred  pounds  per  a/alum^  and  every  citizen  and  bur- 
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{d)  Stat  6  Ann.  c.  7. 

(«)  Stat  6  Ann.  c.  7 ;  1  Geo.  I.  c.  56. 


(/)  Stot  6  Ann.  c.  7. 

Or)  Stat  23  Hen.  y I.  c.  15. 


(58)  AU  the  persona  enumerated 
above  are  utterly  incapable  of  sitting 
in  the  house  of  commonsi  whilst  they 
continue  in  their  respective  situations ; 
and,  amongst  these,  are  all  persons 
who  accept  from  the  crown  any  office 
created  since  1705.  But,  by  the  26th 
section  of  the  same  act,  6  Ann.  c.  7, 
if  any  member  shall  accept  of  any 
office  of  profit  from  the  crown,  his 
election  or  scat  becomes  void,  but  he 
may  be  re-elected.  This  means  an 
office  of  profit,  which  was  in  existence 
prior  to  1705. 

The  office  or  trust  of  a  member  of 
parliament  cannot  be  resigned,  and 
every  member  is  compellable  to  dis- 
charge the  duties  of  it,  unless  he  can 
shew  such  a  cause  as  the  house,  in  its 
discretion,  will  think  a  sufficient  excuse 
for  his  non-attendance,  upon  a  call  of 
the  house.  The  only  way,  therefore, 
of  vacating  a  seat,  is  by  accepting  a 
situation,  in  consequence  of  which  the 
law  declares  his  seat  vacant  So, 
where  members  wish  to  vacate  their 
seats,  and  retire  from  parliament,  it  is 


now  usual  for  the  crown  to  grant  them 
the  office  of  the  stewardship  of  the 
Chiltem  Hundreds.  Mr.  Hatsell  ob- 
serves, that "  the  practice  of  accepting 
this  nominal  office,  which  began,"  he 
believes,  "only  about  the  year  1750,  has 
been  now  so  long  acquiesced  in,  from 
its  convenience  to  all  parties,  that  it 
would  be  ridiculous  to  state  any  doubt 
about  the  legality  of  its  proceedings  : 
otherwise,"  he  believes,  *'  it  would  be 
found  very  difficult,  from  the  form  of 
these  appointments,  to  shew  that  it  is 
an  office  of  profit  under  the  crown." 
(2  Hate.  41).  But  Mr.  Hatsell  him- 
self raises  a  doubt,  which  I  do  not 
think  he  removes ;  for  surely  no  usage 
since  1750,  or  no  usage  whatever,  can 
countervail  the  clear  and  express  words 
of  an  act  of  parliament — Ch. 

(59)  This,  by  the  statute  de  miU- 
iibus,  1  Edw.  II.  was  twenty  pounds  a 
year,  and  put  in  force  against  those 
who  had  40L  a- year  till  16  Car.  I.  c. 
16.     (See  p.  404).— Ch. 

(60)  Or  mortgage,  if  the  mortgagee 
has  been  seven  years  inpossession.-'CH. 
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gess  lo  the  value  of  three  hundred  pounds:  except  the  eldest 
sons  of  peers,  and  of  persons  qualified  to  be  knights  of  shires, 
and  except  the  members  for  the  two  universities  (^):  which 
somewhat  balances  the  ascendant  which  the  boroughs  have 
gained  over  the  counties,  by  obliging  the  trading  interest  to 
make  choice  of  landed  men;  and  of  this  qualification  the 
member  must  make  oath,  and  give  in  the  particulars  in  writing, 
at  the  time  of  his  taking  his  seat  (i)  (61).  But,  subject  to 
these  standing  restrictions  and  disqualifications,  every  subject 
of  the  realm  is  eligible  of  common  right:  though  there  are 
instances  wherein  persons  in  particular  circumstances  have 
forfeited  that  common  right,  and  have  be^n  declared  ineligible 
for  that  parliament  by  a  vote  of  the  house  of  commons  (j"),  or 
for  ever  by  an  act  of  the  legislature  (A)  (62).  But  it  was  an 
unconstitutional  prohibition,  which  was  grounded  on  an  ordi- 
nance of  the  house  of  lords  {I),  and  inserted  in  the  kinff^s  writs 
for  the  parliament  holden  at  CJoventry,  6  Hen.  IV.,  that  no 
I  *\77  ]  apprentice  or  *other  man  of  the  law  should  be  elected  a  knight 
of  the  shire  therein  (ni):  in  return  for  which,  our  law  books 
and  historians  (n)  have  branded  this  parliament  with  the  name 
of  parliamentum  indoctum^   or  the  lack-learning  parliament ; 

(A)  Stat.  9  Ann.  c  5.  (/)  4  Inst.  10,  48;   Pryn.  Plea  for 

(0  Stat  83  Geo.  IL  c  20.  Lords,  879 ;  2  V^hitelocke,  359,  368. 
(J)  See  page  163.  (»)  Pryn.  on  4  Inst  18. 

(At)  Stat  7  Geo.  I.  c.  28.  (n)  Walsingh.  a.d.  1405. 


^61)  By   22  Geo.   III.   c.   45,    no 
contractor  with  the  officers  of  govern- 
ment, or  with  any  other  person  for  the 
service  of  the  public,  shall  be  capable 
of  being  elected,  or  of  sitting  in  the 
house,  as  long  as  he  holds  any  such 
contract,  or  derives  any  benefit  from 
it     But  this  does  not  extend  to  con- 
tracts with  corporations,  or  with  com- 
panies, which  then  consisted  of  ten 
partners,  or  to  any  person  to  whom  the 
interest  of  such  a  contract  shall  accrue 
by  marriage  or  operation  of  law  for  the 
first  twelve  months.     And  if  any  per- 
son disqualiBed   by  such    a   contract 
shall  sit  in  the  house,  he  shall  forfeit 
SOOL'foT  every  day;  and  if  any  person 
who  engages  in  a  contract  with  go- 
vernment admits  any  member  of  par- 
liament to  a  share  of  it,  he  shall  forfeit 
500/.  to  the  prosecutor. — Ch. 


(62)  This    clause,  from    the   word 
{though),  has  been  added  since  1769, 
the  time  when  the  Middlesex  election 
was  discussed  in  the  house  of  com- 
mons.    The  learned  judge,  upon  that 
occasion,    maintained  the   incapacity 
of  Mr.  Wilkes  to  be  re-elected  that 
parliament,  in  consequence  of  his  ex- 
pulsion ;  and,  as  he  had  not  mentioned 
expulsion  as  one  of  the  disqualifica- 
tions of  a  candidate,    the  preceding 
sentence  was  cited  against  him  in  the 
house  of  commons,  and  he  was  after- 
wards attacked  upon  the  same  ground 
by  Junius,  (let.  18),  and,  as  I  conceive, 
undeservedly;  for  hard  would  be  the 
fate  of  authors,  if,  whilst  they  are  la- 
bouring to  remove  the  errors  of  others, 
they  should  for  ever  be  condemned  to 
retain  their  own. — Cu. 
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aim  Sir  Edward  Coke  observes,  with  some  spleen  (o),   that 
there  never  was  a  good  law  made  thereat. 

3.  The  third  point,  regarding  elections,  is  the  method  of  3.  or  the  mode  of 
proceeding  therein.    This  is  also  regulated  by  the  law  of  par-  SccUomI**  ^ 
liament,  and  the  several  statutes  referred  to  in  the  margin  (/)); 
all  nrfiich  I  shall  blend  together,  and  extract  out  of  them  a 
summary  account  of  the  method  of  proceeding  to  elections. 

As  soon  as  the  parliament  is  summoned,  the  lord  chancellor 
(or  if  a  vacancy  happens  during  the  sitting  of  parliament,  the 
speaker,  by  order  of  the  house,  and  without  such  order  if  a 
vacancy  happens  by  death,  or  the  member's  becoming  a 
peer  (63),  in  the  time  of  a  recess  for  upwards  of  twenty  days) 
sends  his  warrant  to  the  clerk  of  the  crown  in  chancery;  who 
thereupon  issues  out  writs  to  the  sheriff  of  every  county,  for 


(0)  4  In8t  48. 

{p)  7  Hen.  IV.  c.  15 ;  8  Hen.  VI. 
c  7;  23  Hen.  VI.  c.  14;  1  W.  &  M. 
sc  I.e.  2;  2  W.  &M.  It.  1,  c.  7;  58t 
6  W.  &  M.  c.  20;  7  W.  III.  c.  4;  7& 
8  W.  III.  c.  7,  and  c  25;  10  &  11  W. 
III.  c  7;  12  &  18  W.  III.  c.  10;  6 


Ann.  c.  28;  9  Ann.  c.  5 ;  10  Ann.  c. 
19,  and  c.  88 1  2  Geo.  II.  c.  24;  8  Geo. 
II.  c.  80;  18  Geo.  II.  c.  18;  19  Geo. 

II.  c  28;  10  Geo.  III.  c.  16;  11  Geo. 

III.  c.  42;  14  Geo.  III.  c.  15;  15  Geo. 
III.  c.  86;  28Geo.  III.  C.52*. 


•32  Geo.  III.  c.  1;  36  Geo.  III.  c.      c.  1 ;  53 Geo.  III.c.  71;  7&  8  Geo.  IV. 
59;  42  Geo.  III.  c.  84;  47  Geo.  III.     c.  87 ;  and  2  Gul.  IV.  cc.  45, 65,  88. 


(63)  By  Stat.  24  Geo.  III.  c.  2,  s.  26, 
if,  during  any  recess,  any  two  mem- 
bers ipvc  notice  to  the  speaker,  by  a 
certificate  under  their  hands,  that  there 
is  a  vacancy  by  death,  or  that  a  writ 
of  summons  has  issued  under  the  g^reat 
seal  to  call  up  any  member  to  the 
house  of  lords,  the  speaker  shall  forth- 
with give  notice  of  it,  to  be  inserted 
in  the  Gazette;  and  at  the  end  of 
fourteen  days  after  such  insertion,  he 
shall  issue  his  warrant  to  the  clerk  of 
the  crown,  commanding  him  to  make 
out  a  new  writ  for  the  election  of  an- 
other member.  But  this  shall  not  ex- 
tend to  any  case  where  there  is  a  peti- 
tion depending  concerning  such  vacant 
seat,  or  where  the  writ  for  the  election 
of  the  member  so  vacating  had  not  been 
returned  fifteen  days  before  the  end  of 
the  last  sitting  of  the  house,  or  where 
the  new  writ  cannot  issue  before  the 
next  meeting  of  the  house  for  the  de- 
spatch  of  business.     And  to  prevent 


any  impediment  in  the  execution  of 
this  act  by  the  speaker's  absence  from 
the  kingdom,  or  by  the  vacancy  of  his 
seat,  at  the  beginning  of  every  parlia- 
ment, he  shall  appoint  any  number  of 
members,  from  three  to  seven  inclu- 
sive, and  shall  publish  the  appoint- 
ment in  the  Gazette.  These  members, 
in  the  absence  of  the  speaker,  shall 
have  the  same  authority  as  is  given 
to  him  by  this  statute.  These  are  the 
only  cases  provided  for  by  act  of  par- 
liament; 80,  for  any  other  species  of 
vacancy,  no  writ  can  issue  during  a  re- 
cess.— Cb.  [ By  the  statute  of  52  Geo. 
III.  c.  144,  s.  2,  the  speaker  of  the 
house  of  commons  may,  during  any  re- 
cess, cause  a  new  writ  to  be  issued  for 
the  election  of  another  member  in  the 
room  of  one  who  has  been  declared  a 
bankrupt,  and  has  not  superseded  the 
fiai  of  bankruptcy  within  twelve  months 
after  it  issued. — Ed.} 
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the  election  of  all  the  members  to  serve  for  that  county,  and 
every  city  and  borough  therein.  Within  three  days  (64)  after 
the  receipt  of  this  writ,  the  sheriff  is  to  send  his  precept,  under 
his  seal,  to  the  proper  returning  officers  of  the  cities  and  bo- 
roughs, commanding  them  to  elect  their  members:  and  the 
said  returning  officers  are  to  proceed  to  election  within  eight 
days  from  the  receipt  of  the  precept,  giving  four  days'  notice 
of  the  same  {q) ;  and  to  return  the  persons  chosen,  together 
with  the  precept,  to  the  sheriff. 

But  elections  of  knights  of  the  shire  must  be  proceeded  to 
by  the  sheriffs  themselves  in  person,  at  the  next  county  court 
[  *178  ]  *that  shall  happen  after  the  delivery  of  the  writ.  The  county 
court  is  a  court  held  every  month  or  oftener  by  the  sheriff, 
intended  to  try  little  causes  not  exceeding  the  value  of  forty 
shillings,  in  what  part  of  the  county  he  pleases  to  appoint  for 
that  purpose;  but  for  the  election  of  knights  of  the  shire  it 
must  be  held  at  the  most  usual  place  (65).  If  the  county 
court  falls  upon  the  day  of  delivering  the  writ,  or  within  six 
days  after,  the  sheriff  may  adjourn  the  court  and  election  to 
some  other  convenient  time,  not  longer  than  sixteen  days,  nor 
shorter  than  ten;  but  he  cannot  alter  the  place  (66),  without 
the  consent  of  all  the  candidates:  and,  in  all  such  cases,  ten 
days'  public  notice  must  be  given  of  the  time  and  place  of  the 
election  (67). 

(q)  In  the  borough  of  New  Shore-  TOte  by  statute  11  Geo.  III.  c  55,  the 
ham,  in  Sussex,  wherein  certain  free-  election  must  be  within  twehe  days, 
holders  of  the  county  are  entitled  to     with  eight  days'  notice  of  the  same. 

(64)  The  officer  of  the  cinque  ports  c.  84,  which  enacts  that  in  every  county, 

has  six  days  by  10  &  11  WiU.  III.  c.  7.  the  sheriff,  having  indorsed  on  the  back 

— Ch.  of  the  writ  tli.e  day  on  which  he  receives 

{65)  By  statute  2  GuL  IV.  c  45,  ss.  it,  shall,  within  two  days  after  the  receipt 

6S,  64,  English   counties  are  divided  thereof,  cause  proclamation  to  be  made 

into  districts  for  polling  at  elections  of  at  the  place  where  the  ensuing  election 

knights  of  the  shire :  and  by  the  79th  ought  by  law  to  be  held,  of  a  special 

section  of  the  same  act,  the  boroughs  county  court  to  be  there  held,  for  the 

of  New  Shoreham,  Cricklade,  Ayles-  purpose  of  such  election  only,  on  any 

bury,  and  East  Retford,  are  also  divided  day,  Sunday  excepted,  not  later  from 

into  districts,  for  the  purpose  of  elec-  the  day  of  making  such  proclamation 

tiuns.     Similar  regulations  are  made  than  the  16th  day,  rior  sooner  than  the 

with  respect  to  Scotland  by  the  stat  of  10th  ;  and  shall  proceed  in  such  elec- 

2  &  S  Gul.  IV.  c.  65,  s.  27 ;  and  with  tion  at  such  special  county  court,  in 

respect  to  Ireland  by  stat  2  &  3  GuL  the  same  manner  as  if  the  said  election 

IV.  c.  88,  s.  51.  had  been  held  at  a  county  court,  or  at 

(66)  See  the  last -note.  an  adjourned  county  court,  according 

(67)  This  was  altered  by  25  Geo.  III.  to  the  former  laws.— Ch. 
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And,  as  it  is  essential  to  the  very  being  of  parliament  that 
elections  should  be  absolutely  free,  therefore  all  undue  in- 
fluences upon  the  electors  are  illegal  and  strongly  prohi- 
bited (6d).  For  Mr.  Locke  (r)  ranks  it  among  those  breaches 
of  trust  in  the  executive  magistrate,  which,  according  to  his 
notions,  amount  to  a  dissolution  of  the  government,  *^  if  he 
employs  the  force,  treasure,  and  offices  of  the  society,  to  cor- 
rupt the  representatives,  or  openly  to  pre-engage  the  electors, 
and  prescribe  what  manner  of  persons  shall  be  chosen.  For, 
thus  to  regulate  candidates  and  electors,  and  new-model  the 
ways  of  election,  what  is  it,  (says  he),  but  to  cut  up  the  go- 
vernment by  the  roots,  and  poison  the  very  fountain  of  public 
security  ?"  As  soon,  therefore,  as  the  time  and  place  of  elec- 
tion, either  in  counties  or  boroughs,  are  fixed,  all  soldiers 
quartered  in  the  place  are  to  remove,  at  least  one  day  before 
the  election,  to  the  distance  of  two  miles  or  more ;  and  not  to 
return  till  one  day  after  the  poll  is  ended.  Riots  likewise  have 
been  frequently  determined  to  make  an  election  void.  By  vote 
also  of  the  house  of  commons,  to  whom  alone  belongs  the  power 
of  determining  contested  elections,  no  lord  of  parliament,  or  lord 
lieutenant  of  a  county,  hath  any  right  to  interfere  in  the  elec- 
tion of  commoners ;  and,  by  statute,  the  lord  warden  of  the 
cinque  ports  shall  not  recommend  any  members  there.  If  any 
officer  of  the  excise,  customs,  stamps,  *or  certain  other  [  *179  ] 
branches  of  the  revenue,  presume  to  intermeddle  in  elections, 
by  persuading  any  voter  or  dissuading  him,  he  forfeits  100/., 
and  is  disabled  to  hold  any  office. 

Thus  are  the  electors  of  one  branch  of  the  legislature  se- 
cured from  any  undue  influence  from  either  of  the  other  two, 
and  from  all  external  violence  and  compulsion.  But  the 
greatest  danger  is  that  in  which  themselves  co-operate,  by  the 

(r)  On  Got.  p.  2,  8.  222. 


(68)  In  support  of  this  principle  the 
8  Edw.  I.  c  5,  is  generally  cited  :  Ei 
pur  eeo  que  eUctiont  deivent  etlret 
franchei,  U  roi  defeude  lur  ta  greve 
forfiEuture,  que  luU  haut  homme  Wautre 
per  paiar  dee  arwtee,  ne  per  menaces,  ne 
diitourhe  dt  faire  franche  electunu  The 
principle  is  good,  and  ought  to  be  ap- 
plied to  all  elections ;  but  the  elections 
which  the  legislature  had  then  in  con- 
templation were  those  of  the  sheriff, 


coroner,  &c.;  for  the  house  of  commons, 
(aiid  of  course  elections  of  its  mem- 
bers,) had  not  then  existence.  And  as 
it  would  be  repugnant  to  this  principle 
and  to  sound  policy,  it  is  decided  that 
a  wager  between  two  electors  upon  the 
success  of  their  respective  candidates 
is  illegal  and  void.  For,  if  it  were 
permitted,  it  would  manifestly  corrupt 
the  freedom  of  elections.  (1  T.  R.  &b). 
— Ch. 
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Laws  to  restrain 
bribery  and  cor' 
ruption. 
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infamous  practice  of  bribery  ahd  corruption.  To  prevent 
which  it  is  enacted,  that  no  candidate  shall,  after  the  date 
(usually  called  the  teste)  of  the  writs  (69),  or  after  the  vacancy, 
give  any  money  or  entertainment  to  his  electors,  or  promise  to 
give  any,  either  to  piEirticular  persons  or  to  the  place  in  gene- 
ral, in  order  to  his  being  elected:  on  pain  of  being  incapable 
to  serve  for  that  place  in  parlitoient  (70).  And  if  aay  money, 
gift,  office,  employment,  or  reward  be  given  or  promised  to  be 
given  to  any  voter,,  at  any  time,  in  order  to  influence  him  to 


(69)  Or  after  the  ordering  of  the 
trrits ;  that  if,  after  tlie  lignlng  of  the 
warrant  to  the  chancellor  for  issuing 
the  writs.     (Sim.  165).— Ch. 

(70)  This  incapacity  arises  from 
7  Will.  III.  c  4,  commonly  called  the 
treating  act;  which  enacts  that  the 
candidate  offending  against  that  sta- 
tute shall  be  disabled  upon  such  elec- 
tion. The  obvious  meaning  of  the 
statute  is,  that  treating  vacates  that 
election  only  {  and  that  the  candidate 
is  no  way  disqualified  from  being  re- 
elected, and  sitting  upon  a  second 
return.  (See  the  2nd  case  of  Nor- 
wich, 1787,  8  Lud.  455,  though  the 
contrary  was  determined  in  the  case 
otHomton,  1782,  Id.  162).  But  after 
the  general  election  in  1796,  the  re- 
turn of  one  of  the  members  for  the 
borough  of  South w  ark  was  declared 
void  by  a  committee,  because  it  was 
proved  that  he  had  treated  during  the 
election.  Upon  that  vacancy  he  of- 
fered himself  again  a  candidate,  and 
having  a  minority  of  votes  was  re- 
turned as  duly  elected ;  but  upon  the 
petition  of  the  other  candidate,  the 
next  committee  determined  that  the 
sitting  member  was  ineligible,  and 
that  the  petitioner  ought  to  have 
been  returned.  And  he  took  his 
seat  accordingly.  [See  the  next 
note.]  It  has  been  supposed,  that 
the  payment  of  travelling  expenses, 
and  a  compensation  for  loss  of  time, 
were  not  treating  or  bribery  within 
this  or  any  other  statute  ;  and  a  bill 
passed  the  house  of  commons  to  sub- 


ject such  cases  to  the  penalties  imposed 
by  2  Geo.  II.  c  24,  upon  persons  guUty 
of  bribery.  But  this  bill  was  rejected 
in  the  house  of  lords  by  the  opposition 
of  Lord  Mansfield,  who  strenuously 
maintained  that  the  bill  was  superflu- 
ous; that  such  conduct,  by  the  laws  in 
being,  was  clearly  illegal,  and  subject, 
in  a  court  of  law,  to  the  penalties  of 
bribery.  (2  Lud.  67).  Indeed,  it  is 
so  repugnant  both  to  the  letter  and 
spirit  of  these  statutes,  that  it  is  sur- 
prising that  such  a  notion  and  practice 
should  ever  have  prevailed.  It  is  cer- 
tainly to  be  regretted,  that  any  elector 
should  be  prevented  by  his  poverty 
from  exercising  a  valuable  privilege ; 
but  the  nation  would  have  much  great- 
er cause  to  lament,  if  it  were  deprived 
of  the  services  of  all  gentlemen  of  mo- 
derate fortune,  by  the  l^aiising  of 
such  a  practice,  even  with  the  most 
equitable  restrictions,  not  to  mention 
the  door  that  it  would  open  to  the 
grossest  impurity  and  corruption.  But 
Lord  EUenborough  and  Mr.  Baron 
Thompson  have  held  at  Nisi  Prius, 
that  a  reasonable  compensation  for  the 
loss  of  time  and  travelling  expenses 
is  not  illegal.     (2  Peckw.  182). 

If  an  innkeeper  furnishes  provisions 
to  the  voters,  contrary  to  the  7  Will.  III. 
c.  4,  though  at  the  express  request  or 
order  of  one  of  the  candidates,  he 
cannot  afterwards  maintain  an  action 
against  that  candidate,  as  courts  of 
justice  will  not  enforce  the  perfor- 
mance of  a  contract  made  in  di- 
rect violation  of  the  general  law  of 
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giTe  or  withhold  his  vote,  as  well  he  that  takes  as  he  thdt 
offers  such  bribes  forfeits  5Q0L,  and  is  for  ever  disabled  from 
voting  and  holding  any  oiBce  in  any  corporation;  unless,  be- 
fore conviction,  he  will  discover  some  other  offender  of  the 
same  kind,  and  then  he  is  indemnified  for  his  own  of- 
fence («)  (71).  The  first  instance  that  occurs,  of  election 
bribery,  was  so  early  as  13  Eliz,,  when  one  Thomas  Longe 
(being  a  simple  man  and  of  small  capacity  to  serve  in  parliament) 
acknowledged  that  he  had  given  the  returning  officer  and  others 
of  the  borough  for  which  he  was  chosen,  four  pounds  to  be  re- 
turned member,  and  was,  for  that  premium,  elected.     But  for 


(«)  In  like  manner  the  Jnlian  law 
de  ambUu  inflicted  fines  and  infiuny 
upon  all  who  were  guilty  of  corruption 
at  elections;  but,  if  the  person  guilty 


conyicted  another  offender,  he  was  re- 
stored to  his  credit  again.  Ff.  48. 
14.1. 


the  country.  (1  Bos.  &  Pull.  264). 
— Ch. 

[It  is  probable,  that,  during  the  pre- 
sent session,  (1836),  the  law  upon 
this  subject  will  be  amended;  a  bill 
having  that  object  has  been  introduced 
into  the  house  of  commons. — Ed.] 

(71)  This  is  enacted  by  2  Geo.  II. 
c.  24,  eiplained  and  enlarged  by  9 
Geo.  II.  c  38,  and  16  Geo.  II.  c.  11  { 
but  these  statutes  do  not  create  any 
inotpacity  of  sitting  In  the  house  ;  that 
[formerly]  depended  solely  upon  the 
treating  act  mentioned  in  the  prece- 
ding note. 

[But,  since  Mr.  Christian  wrote,  the 
sUtuteof  49  Geo.  III.  c  118,  has  im- 
posed further  penalties  on  persons  gir- 
ing,  or  receiving,  money  or  other  re- 
wards for  the  purpose  of  procuring,  or 
endeavouring  to  procure,  the  election  or 
return  of  a  member  of  parliament 
One  of  these  additional  penalties  is, 
that  if  the  party  returned  has  been 
guilty  of  bribery  himself,  or  has  con- 
sented to  such  aets  by  others  in  his 
behalf,  his  return  shall  be  void;  and 
he  shall  be  disabled  from  serving  in 
that  parliament  for  the  place  in  re- 
spect of  which  he  has  been  party  or 
privy  to  such  bribery. — Ed.] 


It  has  been  held  that  it  is  bribery  }f 
a  candidate  gives  an  elector  money  to 
vote  for  him,  though  he  afterwards 
votes  for  another  ;  (3  Burr.  1235)  ;  and 
there  can  be  no  doubt  but  it  would 
also  be  bribery  in  the  voter ;  for  the 
words  of  the  statute  clearly  make  the 
offence  mutuaL  And  it  has  been  de- 
cided that  such  vote  will  not  be  avail- 
able to  the  person  to  whom  it  may 
afterwards  be  given  gratuitously:  for 
an  election  ought  not  to  depend  upon  a 
vote  so  contaminated  with  bribery  and 
treachery ;  and  the  voter's  previous 
conduct  must  raise  a  strong  suspicion 
that  he  gives  his  vote  rather  from  the 
inducement  of  a  higher  bribe,  than 
from  the  conviction  of  his  conscience. 
But  the  propriety  of  this  decision  has 
been  questioned  by  respectable  au- 
thority. (2  Doug.  416).  An  instance 
is  given  in  4  Doug.  366,  of  an  action, 
in  which  twenty- two  penalties,  1 1,000/. 
were  recovered  against  one  defendant* 
But  besides  the  penalties  imposed  by 
the  legislature,  bribery  is  a  crime  at 
common  law,  and  punishable  by  in* 
dictmcnt  or  inCbrmation,  though  the 
court  of  King's  Bench  will  not  in  ordi- 
nary cases  grant  an  information  within 
two  years,  the  time  within  which  an 
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this  offence  the  borough  was  amerced  (72),  the  member  wafi 
removed,  and  the  officer  fined  and  imprisoned  {t).  But,  as  this 
practice  hath  since  taken  much  deeper  and  more  universal 
root,  it  hath  occasioned  the  making  of  these  wholesome  sta- 
tutes ;  to  complete  the  efficacy  of  which,  there  is  nothing 
wanting  but  resolution  and  integrity  to  put  them  in  strict  exe- 
cution. 

♦Undue  influence  being  thus  (I  wish  the  depravity  of  man- 
kind would  permit  me  to  say,  effectually)  guarded  against,  the 
election  is  to  be  proceeded  to  on  the  day  appointed;  the  she- 
riff or  other  returning  officer  first  taking  an  oath  against 
bribery,  and  for  the  due  execution  of  his  office.  The  candidates 
likewise,  if  required  (73),  must  swear  to  their  qualification; 
and  the  electors  in  counties  to  theirs;  and  the  electors  both 
in  counties  and  boroughs  are  also  compellable  to  take  the  oath 
of  abjuration  (74)  and  that  against  bribery  and  corruption. 
And  it  might  not  be  amiss,  if  the  members  elected  were  bound 
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action  may  be  brought  for  the  penal- 
ties under  the  statute.  (3  Burr.  1335, 
1359).  But  this  rule  does  not  affect 
a  prosecution  by  an  indictment,  or  by 
an  information  by  the  attorney-general, 
who,  in  one  case,  was  ordered  by  the 
house  to  prosecute  two  gentleman  who 
had  procured  themselves  to  be  re« 
turned  by  bribery ;  they  were  conyicled, 
and  sentenced  by  the  court  of  King's 
Bench  to  pay  each  a  fine  of  1000 
marks,  and  to  be  imprisoned  six 
months.  (4  Doug.  292).  In  an  ac- 
tion for  bribery,  a  person  may  be  a 
witness  to  prove  the  bribery,  although 
he  admits  that  he  intends  to  avail  him- 
self of  the  conviction  in  that  action  to 
protect  himself  as  the  first  discoverer 
in  an  action  brought  against  him  for 
the  same  offence.  (4  East,  180). — Ch. 
(72)  Lord  Mansfield  observed  upon 
this,  that  there  could  be  no  fine  set  in 
the  house  of  commons;  it  must  have 
been  in  the  star  chamber;  (3  Burr. 
1336);  but  the  journals  of  the  com- 
mons, on  the  day  referred  to  by  the 
learned  judge,  expressly  state  that  it 


is  ordered  by  this  house  that  a  fine  of 
twenty  pounds  be  assessed  upon  the 
corporation  for  their  said  lewd  and 
slanderous  attempt — Ch. 

(73)  If  any  candidate,  upon  a  tea- 
sonable  request  from  another  candi- 
date, or  by  two  of  the  electors,  either 
at  the  election,  or  at  any  time  before 
the  return  of  the  writ,  shall  refuse  to 
swear  to  his  qualification,  his  election 
shaU  be  void.    (9  Ann.  c  5). — Ch. 

(74)  But  now,  by  the  statute  of 
10  Geo.  IV.  c.  7,  s.  5,  Roman  catholics 
(against  whom  only  the  oath  of  abju- 
ration was  directed)  are  enabled  to 
vote  without  taking  that  oath,  upon 
taking  the  substituted  oath  set  forth 
in  the  said  act.  And  the  number  of 
oaths  (and  consequently  the  extent  of 
peijury)  at  the  times  of  election  is 
curtailed  by  the  sUtute  of  2  GuL  IV. 
c.  45,  B.  58,  as  to  England ;  by  the 
statute  of  2  &  3  Gul.  IV.  c  65,  s.  56, 
as  to  Scotland ;  and  by  the  statute  of 
2  &  3  Gul.  IV.  c.  88,  s.  64,  as  to  Ire- 
land. 
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to  take  the  latter  oath,  as  well  as  the  former;  which  in  all 
probability  would  be  much  more  effectual,  than  administering 
it  only  to  the  electors  (75). 

The  election  being  closed,  the  returning  officer  in  boroughs  Return, 
returns  his  precept  to  the  sheriff,  with  the  persons  elected  by 
the  majority  (76);  and  the  sheriff  returns  the  whole,  together 
with  the  writ  for  the  county,  and  the  knights  elected  there- 
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{76)  By  the  statute  of  2  OuL  lY.  c. 
46, 1.  62,  it  is  enacted,  that  if  a  poU 
is  demanded  at  any  election  for  any 
county  in  England  or  Wales,  it  shall 
commence  on  the  next  day  but  two 
after  the  day  6ked  tat  the  election, 
unless  such  day  shall  be  Saturday  or 
Sunday,  and  then  on  the  Monday  fol- 
lowing; and  the  polling  shall  continue 
for  two  days    only.      Nearly  similar 
regulations  are  made  by  the  67th  sec- 
tion of  the  said  statute,  as  to  polling 
for  boroughs.    A  corresponding  limita- 
tion of  the    time  allowed  for  polling 
in  Scotland,  is  enacted  by  the  statute 
of  2  &  8    Gul.    IV.   c.  65,   s.    82. 
But  by  the  52nd  and  58rd  sections  of 
the  Stat,  of  2  ft  8  OuL  IV.  c.  88,  the 
returning  officers  in  Ireland  are  em- 
powered to  keep  the  poll  open  for  five 
days ;  or,  in  case  force  or  violence  is 
used  towards  the  electors,  for  as  much 
longer  a  period  as  they  may  deem  ne- 
cessary.    By  the  statute  of  5  &  6  OuL 
IV.  c  S6,  the  period  of  polling  in  any 
city,  borough,  or  town  in  England  or 
Wales,  is  limited  to  one  day,  between 
the  hours  of  eight  in  the  morning  and 
four  in  the  afternoon,  and  is  to  take 
place  on  the  day  next  following  that 
fixed  for  nomination ;  the  act  also  di- 
rects that  there  shall  be  at  least  one 
polling  booth  or  separate  compartment 
for  every  800  electors  ;  and  if  any  can- 
didate, or  the  proposer  or  seconder  of 
any  candidate,  requires  it,   and  will 
pay  the  expenses  incident  upon  a  fiir- 
ther  divbion   and  arrangement,    the 
returning  officer  is  directed  so  to  di- 
vide and  arrange  the  booths  or  com- 
partments of  each  polling  place,  that 
not  more  than  100  electors  shall  be 
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allotted  to  poU  In  each  such  booth  or 
compartment  If  this  last  provision 
should  ever  be  acted  upon  in  some  of 
the  larger  boroughs,  120  substitutes  for 
the  sheriflk,  or  other  returning  officers, 
120  poll-clerks,  and  120  check-clerks 
for  each  of  the  several  candidates,  wiU 
be  required :  and  to  select  these,  and 
make  the  prescribed  arrangement  and 
division  of  the  polling-places,  upon  a 
very  few  hours'  notice,  may  be  found 
extremely  difficult  If  the  provision 
was  a  proper  one,  it  should  have  been 
enacted  positively,  so  that  the  means 
necessary  to  carry  it  into  eflfect  might, 
in  all  cases,  be  duly  provided. 

The  act  does  not  extend  to  Ireland 
or  Scotland;  where  the  duration  of 
polls  for  cities,  boroughs,  and  towns, 
is  the  same  as  that  fixed  for  counties, 
as  above  mentioned. 

(76)  See  the  65th  section  of  the  sU- 
tute  of  2  OuL  IV.  c  45,  and  the  82nd 
and  84th  sections  of  the  statute  of  2  &  8 
Oul.  IV.  c.  65,  as  to  the  custody  of  the 
poll-books,  and  the  final  declaration  of 
the  poll,  at  elections  in  England  and 
in  Scotland,  respectively;  which  de- 
claration must  be  made,  and  the  mem- 
bers returned  proclaimed  on  the  day 
next  but  one  after  the  close  of  the  poll, 
unless  that  day  should  be  a  Sunday, 
in  which  case  the  proclamation  must 
be  made  on  the  Monday  following.  In 
Ireland,  the  returning  officer  is  directed 
by  the  52nd  section  of  the  statute  2  ft 
8  OuL  IV.  c  88,  to  make  his  return  im' 
mediately  after  ik§  close  qftkepolL  A  lite- 
ral compliance  with  this  enactment  must 
be  impossible,  where  there  are  several 
polling  places  distant  from  each  other, 
but  which  all  close  at  the  same  time. 
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upon,  to  the  clerk  of  the  crown  in  chanceryi  before  the  day  of 
meeting,  if  it  be  a  new  parliament,  or  withifi  fourteen  days 
after  the  election,  if  it  be  an  occasional  Tacancy,  and  this 
under  penalty  of  500Z.  If  the  sheriff  does  not  return  such 
knights  only  as  are  duly  elected,  he  forfeits,  by  the  old  sta- 
tutes of  Hen.  VI.  lOOZ.;  and  the  returning  officer  in  boroughs, 
for  a  like  false  return,  402.  (77);  and  they  are  besides  liable 
to  an  action,  in  which  double  damages  shall  be  recovered,  by 
the  later  statutes  of  King  William:  and  any  person  bribing 
the  returning  officer  shall  abo  forfeit  300L  But  the  members 
returned  by  him  are  the  sitting  members,  until  the  house  of 
commons,  upon  petition,  shall  adjudge  the  return  to  be  folse 
and  illegal.  The  form  and  manner  of  proceeding  upon  such 
petition  are  now  regulated  by  statute  (78)  10  Geo.  IIL  c  16, 


(77)  By  the  76th  section  of  the  su- 
tute  of  2  OoL  lY.  c.  45,  it  U  enacted, 
that  if  any  returning  ofllcer  in  England 
wilfully  diiobeyt  any  provicion  of  the 
act,  he  thall  be  liable  to  be  sued  for  the 
penal  sum  of  6Q0L,  but  the  jury  may 
find  a  yerdict  for  a  leaa  lum,  if  they 
think  the  full  penalty  would  be  more 
than  oommenanrate  with  the  actual  of- 
fence. The  defendant,  if  convicted, 
must  pay  ftiU  coats  of  suit  The  act 
dted  does  not  supersede  any  remedy 
or  action  which  might  previously  have 
been  had  against  returning  officers. 
Similar  penalties  against  returning  of- 
ficers in  Scotland,  for  breach  of  duty, 
are  enacted  by  the  S8th  section  of  the 
Stat  of  2  ft  3  OuL  IV.  c  66.  But 
against  returning  officers  in  Ireland, 
the  maximum  of  penalty,  for  the  like 
breach  of  duty,  is  fixed  at  lOOt  by  the 
57th  section  of  the  stat  of  2  fr  3  GuL 
IV.C88. 

(78)  This  statute  is  better  Juown  by 
the  name  of  OrenviUe's  act,  and  it  has 
justly  conferred  immortal  honour  upon 
its  author.  The  select  committees  ap- 
pointed pursuant  to  this  statute  have 
examined  and  decided  the  important 
rights  of  election  with  a  degree  of  purity 
and  judicial  discrimination  highly  ho- 
nourable to  themselves,  and  which  were 
stiU  -more  satiafiictory  to  the  public, 
from  the  recollection  of  the  very  dif- 


ferent manner  in  which  these  questions, 
prior  to  1770,  had  been  treated  by  the 
house  at  large. 

But  this  act  has  been  much  improv- 
ed by  25  Geo.  ftl.  c  84,  and  28  Gea 
III.  c  52.  By  these  statutes  any  per- 
son may  present  a  petition  complain- 
ing of  an  undue  election ;  but  one  suh- 
scriber  of  the  petition  must  enter  into 
a  recognisance,  himself  in  2CMML  with 
two  sureties  in  lOOL  each,  to  appear 
and  support  his  petition ;  and  then  the 
house  shall  appoint  some  day  beyond 
fourteen  days  afUr  the  commencement 
of  the  session,  or  the  return  of  the  writ, 
and  shall  give  notice  to  the  petitioners 
and  the  sitting  members  to  attend  the 
bar  of  the  house  on  that  day  by  them- 
selves, their  counsel,  or  agents :  this 
day,  however,  may  be  altered,  but 
notice  shall  be  given  of  the  new  day 
appointed.  On  the  day  fixed,  if  100 
members  do  not  attend,  the  house  shall 
a4ioum  from  day  to  day,  except  over 
Sundays,  and  for  any  number  of  days 
over  Christmas-day,  Whitsunday,  and 
Good  Friday ;  and,  when  100  or  more 
members  are  present,  the  house  shall 
proceed  to  no  other  business  except 
swearing  in  mem^rs,  receiving  reports 
firom  committees,  amending  a  return, 
or  attending  his  mi^esty  or  commis- 
sioners in  the  house  of  lords.  And  by 
the  32  Geo.  III.  c.  1,  the  house  u  ena- 
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(ameodad  by  1 1  Geo.  IIL  c  42»  and  made  perpetual  by  14 
Geo.  IIL  &  15),  idiich  directs  the  method  of  choosing  by  lot 


bled  to  receive  a  meisage  from  the 
lords,  and  to  proceed  to  any  busineu 
that  may  be  nectf aary  for  the  pro- 
aecntion  of  an  impeachment  on  the 
days  appointed  for  the  triaL  Then 
the  names  of  all  the  members  belong- 
ing to  the  house  are  put  into  six  boxes 
<v  g^asies  in  equal  munben,  and  the 
clerk  shall  draw  a  name  from  each  of 
the  glasses  in  rotation,  which  name 
•hall  be  read  by  the  speaker ;  and  if  the 
person  is  present,  and  not  disqualified, 
it  is  p«t  down ;  and  in  this  manner 
th«y  proceed  till  forty*nine  snch  names 
are  collected.  But,  betides  these  forty- 
nine,  each  party  shall  select,  out  of  the 
whole  number  present,  one  person,  who 
shall  be  the  nominee  of  that  party. 
Members  who  have  voted  at  that  elec- 
don,  or  who  are  petitioners,  or  are 
petitioned  against,  cannot  serve  ;  and 
persons  who  are  sixty  years  of  age,  or 
who  have  served  before,  are  excused,  if 
they  require  it;  and  others  who  can 
shew  any  material  reason,  may  also  be 
excused  by  the  indulgence  of  the 
bouse.  After  forty-nine  names  are  so 
drawn,  lists  of  them  shall  be  given  to 
the  respective  parties,  who  shall  with- 
draw, and  shall  alternately  strike  off 
one  (the  petitioners  beginning)  till  they 
are  reduced  to  thirteen,  and  these 
thirteen,  with  the  two  nominees,  con- 
stitute the  select  committee.  If  there 
are  three  parties,  they  shall  alternately 
strike  off  one;  and,  in  that  case,  the 
thirteen  shall  choose  the  two  nominees. 
The  members  of  the  committee  shall 
then  be  ordered  by  the  house  to  meet 
within  twenty- four  hours,  and  they 
cannot  a^oum  for  more  than  twenty- 
Ibur  hours,  except  over  Sunday, 
Christmas- day,  and  Good  Friday, 
without  leave  of  the  house ;  and  no 
member  of  the  committee  shall  ab- 
sent himself  without  the  permission  of 
the  house.  The  committee  shall  not 
In  any  case  proceed  to  business  with 
fewer  than   thirteen    members ;    and 
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they  are  dissolved,  if,  for  three  succes- 
sive days  of  sitting,  their  number  is  less 
than  that,  unless  they  have  sat  four- 
teen days,  and  tlien  they  may  proceed 
though  reduced  to  twelve;  and  if 
twenty-five  days,  to  eleven;  and  they 
continue  to  sit  notwithstanding  a  pro- 
rogation of  the  pariiament.  All  the 
fifteen  members  of  the  committee  take 
a  solemn  oath  in  the  house  that  they 
will  give  a  true  judgment  according  to 
the  evidence,  and  every  question  Is  de- 
termined by  a  m^ority. 

The  committee  may  send  for  wit- 
nesses, and  examine  them  upon  oath, 
a  power  which  the  house  of  commons 
dees  not  possess  :  and,  if  they  report 
that  the  petition  or  defence  is  frivolous 
or  vexatious,  the  party  aggrieved  sliall 
recover  costs.  For  their  mode  of  re- 
porting the  right  of  election,  see  note 
(54).  p.  176. 

By  the  11  Geo.  III.  c  42,  if  100  or 
more  members  are  present,  but  upon 
the  drawing  by  lot,  the  number  of 
49  memben  not  set  aside  nor  ex- 
cused cannot  be  completed,  the  house 
shall  then  a^foum,  as  if  100  had 
not  attended.  And  to  prevent  the 
public  business  being  delayed  by  the 
want  of  a  sufflcient  attendance  to  form 
a  select  committee,  the  8S  Geo.  III.  c. 
59,  has  provided,  that  when  a  sufficient 
number  of  members  are  not  present  for 
that  purpose,  the  house,  before  they 
adjourn,  may  proceed  to  the  order  for 
the  call  of  the  house,  if  it  has  been  pre- 
viously fixed  for  that  day,  or  they  may 
adjourn  such  call,  or  they  may  order 
it  to  be  called  on  any  future  day,  and 
may  make  such  order  relative  Uiereto 
as  they  think  fit  for  enforeing  a  suffi- 
cient attendance  of  the  members. 

These  are  the  principal  provisions  of 
this  excellent  sUtute  under  its  present 
improved  state.— Ch.  [Excellent  as  ^ 
the  Grenville  act  has  been  called,  and 
great  as  the  improvement  really  was 
which  it  effected;   and  much  as  the 
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VI.  Ai  to  the  me- 
thod of  making 
lawi. 


Speaker  of  the 
home  of  lords, 
how  appointed. 


Speaker  of  the 
eommoot  elected 
by  thehouw. 


a  select  committee  of  fifteen  members,  who  are  sworn  well  and 
truly  to  try  the  same,  and  a  true  judgment  to  give  according 
to  the  evidence.  And  this  abstract  of  the  proceedings  at  elec- 
tions of  knights,  citizens,  and  burgesses,  concludes  our  inqui- 
ries into  the  laws  and  customs  more  peculiarly  relative  to  the 
house  of  commons. 

VI.  I  proceed  now,  sixthly,  to  the  method  of  making  laws, 
which  is  much  the  same  in  both  houses;  and  I  shall  touch  it 
very  briefly,  beginning^n  the  house  of  commons.  But  first  I 
must  premise,  that  for  despatch  of  business  each  house  of  par- 
liament has  its  speaker.  The  speaker  of  the  house  of  lords, 
whose  ofiice  it  is  to  preside  there,  and  manage  the  formality 
of  business,  is  the  lord  chancellor,  or  keeper  of  the  king's 
great  seal,  or  any  other  appointed  by  the  king's  conunission; 
and,  if  none  be  so  appointed,  the  house  of  lords  (it  is  said) 
may  elect  (79).  The  speaker  of  the  house  of  commons  is 
chosen  by  the  house  (80);  but  must  be  approved  by  the 
king  (81).     And  herein  the  usage  of  the  two  houses  differs, 


atatute  of  63  Geo.  III.  c.  71,  for 
amending  the  lawa  for  the  trials  of 
controverted  elections  has  done  to- 
wards that  object  since  Mr.  Christian 
wrote;  still,  Airther  and  greater  al- 
terations in  the  composition  of  com- 
mittees of  the  house  of  commons, 
and  in  the  regulation  of  their  modes 
of  proceeding,  are  loudly  called  for  by 
the  country ;  and  as  all  parties  in  the 
house  itself  admit  the  necessity  of  re- 
form in  this  respect,  it  will  probably 
not  be  long  deferred. — Ed.] 

(79)  Such  an  instance  in  the  Irish 
house  of  lords,  is  mentioned  by  Lord 
Mountmorres,  2  Vol.  108 Ch. 

(80)  Mr.  Hum^  is  mistaken,  who 
says  that  Peter  de  la  Mere,  chosen  in 
the  first  parliament  of  Ric.  II.  was  the 
firstspeakerof  the  conunons;  (8  vol.  3); 
for  we  find  in  the  rolls  of  parliament, 
(51  Edw.  III.  No.  87),  that  Sir  Thomas 
Hungerford,  cAtvolirr,  qui  a9oii  les  pa- 
roUes  des  eommunst  en  cett  parlewuntt 
addressed  the  king  in  the  name  of  the 
commons,  in  that  jubilee  year,  to  pray 
that  he  would  pardon  several  persons 
who  had  been  oonTicted  in  impeach- 
ments. 


By  the  30  Geo.  III.  c.  10,  the  salary 
of  the  speaker  of  the  house  of  com- 
mons, including  his  fees  and  former 
allowances,  is  fixed  at  the  clear  yearly 
sum  of  6000^  And  by  the  same  sta- 
tute he  is  disqualified  from  holding  any 
oiBce  of  profit  under  the  crown  during 
pleasure.-*CH.  [The  statute  of  2  &  3 
GuL  lY.  c.  105,  makes  the  speaker's 
salary  of  60002.  a-year  payable  out  of 
the  consolidated  fond,  without  any  de- 
duction whatever,  such  salary  to  be  in 
lieu  of  all  other  fees  or  allowances. — 
Ed.] 

(81)  Sir  Edward  Coke,  upon  being 
elected  speaker  in  1592,  in  his  address 
to  the  throne,  declared,  **  this  is  only 
as  yet  a  nomination,  and  no  election, 
until  your  nu^esty  giyeth  allowance 
and  approbation."  (2  Hats.  154).  But 
the  house  of  commons  at  present  would 
scarce  admit  their  speaker  to  hold  such 
language.  Till  Sir  Fletcher  Norton 
was  elected  speaaer,  29th  Nov.  1774, 
every  genUeman  who  was  proposed  to 
fill  that  honourable  office  afi^ected  great 
modesty,  and,  if  elected,  was  almost 
forced  into  the  chair ;  and  at  the  same 
time  he  requested  permission  to  plead, 
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that  the  speaker  of  the  house  of  commons  cannot  give  his 
opinion  or  argue  any  question  in  the  house;  but  the  speaker 
of  the  house  of  lords,  if  a  lord  of  parliament,  may.  In  each 
house  the  act  of  the  majority  (82)  binds  the  whole;  and  this 
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in  another  placo,  hit  excuses  and  ina- 
bility to  discharge  the  office ;  which  he 
used  to  do  upon  being  presented  to  the 
king.  But  Sir  Fletcher  Norton  was 
th^  first  who  disregarded  this  cere- 
mony both  in  the  one  house  and  in  the 
other.  His  successors,  Mr.  Comewalty 
and  Mr.  Addington,  requested  to  make 
excuses  to  the  throne*  but  were  reAised 
by  the  house,  though  Mr.  Addington, 
in  the  beginning  of  the  present  parlia- 
ment, 26cb  Nov.  1790,  followed  the 
example  of  Sir  Fletcher  Norton,  and 
intimated  no  wish  to  be  excused.  (See 
1  Woodd.  59).  Sir  John  Gust  was  the 
last  speaker  who  addressed  the  throne 
in  the  language  of  diffidence,  of  which 
the  following  sentence  may  serve  as  a 
specimen :  "  I  can  now  be  an  humble 
suitor  to  your  mi^esty,  that  you  would 
give  your  faithftil  commons  an  oppor- 
tunity of  rectifying  this  the  only  inad- 
vertent step  which  they  can  ever  take, 
and  be  graciously  pleased  to  direct 
them  to  present  some  other  to  your 
majesty,  whom  they  may  not  hereafter 
be  sorry  to  have  chosen,  nor  your  ma- 
jesty to  have  approved."  (6  Nov.  1761). 
The  chanceUor  used  to  reply  in  a  hand- 
some speech  of  compliment  and  en- 
couragement ;  but  now  he  shortly  in- 
forms the  commons  that  his  majesty 
approves  of  their  speaker,  who  claims 
the  ancient  privileges  of  the  commons, 
and  then  they  return  to  their  own  house. 
Some  speakers  upon  this  occasion 
have  acquired  great  honour  and  dis- 
tinction, particularly  Thomas  Neville, 
gtrmamu  fraUr  domM  Burgwtemty, 
qui  9keUu  prokeutor  per  communes 
eaerm  regUe  wtajetiaii  eet  jtraatntaiutt 
0i  ila  egregUf  eiegamter,  prudemier,  el 
dimrte  im  uegoiU  eihi  emumisto  te  get* 
iiif  ui  muuiuim  prattniium  piautu  et 
ImtUid,  maxiwiam  tibi  Itmdem  eompara^ 


vit,  eujui  iaudi  saera  regia  mt^utat 
non  uiodicum  exiuuum  honorU  cumulum 
adjeeit :  nam,  pratentihut  et  videntibus 
dmuinis  tplriiualibue  et  temporaUbua  ei 
regni  communibue,  eum  equiiis  anrati 
hoHore  et  dignitale  ad  laudem  Dei  et 
taneti  Georgii  msignivit,  quod  nemfnl 
mortaiium  per  uila  ante  taenia  conti" 
gitteaudivhtut.  (6  Hen-VIII.  1  Lords' 
Joum.20).—- Ch. 

(82)  In  the  house  of  commons,  the 
speaker  never  votes  but  when  the  votes 
of  the  house  are  equal  i  and,  in  such 
cases,  the  speaker  has  a  casting  vote, 
which,  in  that  case,  creates  a  mj^jority; 
but  the  speaker  of  the  house  of  lords 
has  no  casting  vote,  but  his  vote  is 
counted  with  the  rest  of  the  house; 
and,  in  the  cose  of  an  equality,  the 
non-contents  or  negative  voices  have 
the  same  effect  and  operation  as  if 
they  were  in  fiict  a  majority.  (Lords' 
Joum.  25  June,  1661).  Lord  Mount- 
morres  says,  that,  the  house  of  lords  in 
Ireland  observed  the  same  rule,  and 
that,  in  cases  of  equality,  temper  pra- 
tumitur  pro  neganie.  (1  Vol.  106). 
Hence  the  order  in  putting  the  ques- 
tion in  appeals  and  writs  of  error  is 
this,  "  Is  it  your  lordships'  pleasure 
that  this  decree  or  judgment  shall  be 
reversed  ?"  for  if  the  votes  are  equal, 
the  judgment  of  the  court  below  is  af- 
firmed. (Id.  2  Vol.  81).  Here  it  may 
not  be  improper  to  observe,  that  there 
is  no  casting  voice  in  courts  of  justice ; 
but  in  the  superior  courts,  if  the  judges 
are  equally  divided,  there  is  no  deci- 
sion, and  the  cause  is  continued  in 
court  till  a  minority  concur.  At  the 
sessions  the  justices,  in  case  of  equal- 
ity, ought  to  respite  the  matter  till  the 
next  sessions:  but  if  they  are  equal 
one  day,  and  the  matter  is  duly  brought 
before  them  on  another  day  in  the 


181 


OF  TH£  PARLIAMfiNT. 


Mode  of  Intrc- 
dudoc  prlTftte 
bill*. 


Public  blUa. 


majority  is  declared  by  votes  openly  and  publidy  given :  not 
as  at  Venice,  and  many  other  senatorial  aaaemblies^  privately 
or  by  ballot*  This  latter  method  may  be  serviceable^  to  pre- 
vent intrigues  and  unconstitutional  combinations:  but  it  b  inn 
possible  to  be  practised  with  us;  at  least  in  the  house  of  com- 
mons, where  every  member's  conduct  is  subject  to  the  future 
censure  of  his  constituents,  and  therefore  should  be  openly 
submitted  to  their  inspection. 

To  bring  a  bill  into  the  house,  if  the  relief  sought  by  it  is 
of  a  private  nature,  it  is  first  necessary  to  prefer  a  petition; 
which  must  be  presented  by  a  member,  and  usually  sets  forth 
the  grievance  desired  to  be  remedied.  This  petition  (when 
founded  on  facU  that  may  be  in  their  nature  disputed)  is  re- 
ferred to  a  committee  of  members,  who  examine  the  matter 
alleged,  and  accordingly  report  it  to  the  house;  and  then  (or 
otherwise*  upon  the  mere  petition)  leave  is  given  to  bring  in 
the  bill.  In  public  matters  the  bill  is  brought  in  upon  motion 
made  to  the  house,  without  any  petition  at  alL  Formerly,  all 
bills  were  drawn  in  the  form  of  petitions  (83),  which  were  en- 


same  sesiionf,  wad  if  there  is  then  an 
inequality,  it  will  amount  to  a  Judg- 
ment :  for  all  the  time  of  the  sestioni 
is  considered  but  as  one  day.  A  catting 
vote  sometimes  signifies  the  single  vote 
of  a  person,  who  never  votes  but  in  the 
case  of  an  equality;  sometimes  the 
double  vote  of  a  person,  who  first  votes 
with  the  rest,  and  then,  upon  an  equal- 
ity, creates  a  minority  by  giving  a  se- 
cond vote. 

A  casting  vote  neither  exists  in  cor- 
porations nor  elsewhere,  unless  it  ia 
expressly  given  by  statute  or  charter, 
or,  what  is  equivalent,  exists  by  im- 
memorial usage ;  and  In  such  cases  it 
cannot  be  created  by  a  bye-law.  (0  T. 
R.  732).— Ch. 

(83)  The  commons,  for  near  two 
centuries,  continued  the  style  of  very 
humble  petitioners.  Their  petitions 
firequently  began  with  **  your  poor 
commons  b^and  pray,'*  and  concluded 
with  "  for  God's  sake,  and  as  an  act 
of  charity:" — Fos  pooeret  eomanmes 
prknt  9i  svpplientt  pur  Dioh  ^t  » 


aumrt  tU  ekarUL  (Rot  ParL 
It  appears  that,  prior  to  the  rdgn  of 
Hen.  V.  it  had  been  the  practice  of  the 
kings  to  add  and  enact  more  than  the 
commons  petitioned  tat*  In  oonse- 
quence  of  this  there  is  a  very  memo- 
rable petition  from  the  commons,  in 
2  Hen.  V.,  which  states  that  it  is  the 
liberty  and  freedom  of  the  commona 
that  there  should  be  no  statute  without 
their  assent,  considering  that  they  have 
ever  been  as  well  osfefUtn  aa  peiitiom 
ertf  and  therelbre  they  pray  that,  lor 
the  future,  there  may  be  no  additions  to 
or  diminutions  of  their  petitions.  And 
in  answer  to  this,  the  king  granted  that 
from  hencefiirth  they  should  be  bound 
in  no  instance,  without  their  assent, 
saving  his  royal  prerogative  to  grant 
or  deny  what  he  pleased  of  their  peti- 
tions. (Ru£  Pre£  xv.  Rot  Pari.  2  Hen. 
V.  No.  22).  It  was  long  after  their 
creation,  or  rather  separation  from 
the  barons,  before  the  house  of  oommoDB 
were  conscious  of  their  own  strength 
and  dignity ;  and  such  was  their 
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tered  upon  the  parliamait  rotts,  with  the  king's  answer  there- 
unto subjoined:  not  in  any  settled  form  of  words,  but  *as  the  [  *182  ]^ 
circumstances  of  the  case  required  (tc):  and,  at  the  end  of 
each  pariiament,  the  judges  drew  them  into  the  form  of  a  sta- 
tute, which  was  entered  on  the  siatiU  rolls.  In  the  reign  of 
Henry  V.,  to  preyent  mistakes  and  abuses,  the  statutes  were 
drawn  up  by  the  judges  before  the  end  of  the  parliament; 
and,  in  the  reign  of  Henry  VL,  bills  in  the  form  of  acts,  ac* 
cording  to  the  modem  custom,  were  first  introduced. 

The  persons  directed  to  bring  in  the  bill  present  it  in  a 
competent  time  to  the  house,  drawn  out  on  paper,  with  a  mul- 
titude of  blanks,  or  void  spaces,  where  any  thing  occurs  that 
is  dubious,  or  necessary  to  be  settled  by  the  parliament  itself; 
(such^  eiqpecially,  as  the  precise  date  of  times,  the  nature  and 
quantity  of  penalties,  or  of  any  sums  of  money  to  be  raised) ; 
being  indeed  only  the  skeleton  of  the  bill.  In  the  house  of 
lords,  if  the  bill  begins  there^  it  is  (when  of  a  private  nature) 
referred  to  two  of  the  judges,  to  examine  and  report  the  state 
of  the  focts  alleged,  to  see  that  all  necessary  parties  consent, 
and  to  settle  all  points  of  technical  propriety.  This  is  read  a 
first  time,  and  at  a  convenient  distance  a  second  time ;  and, 
after  each  reading,  the  speaker  opens  to  the  house  the  substance 
of  the  bill,  and  puts  the  question  whether  it  shall  proceed  any 
farther.  The  introduction  of  the  bill  may  be  ori^nally  op- 
posed, as  the  bill  itself  may,  at  either  of  the  readings;  and,  if 
the  opposition  succeeds,  the  bill  must  be  dropped  for  that 
session:  as  it  must  also,  if  opposed  with  success  in  any  of  the 
subsequent  stages. 

After  the  second  reading  it  b  committed,  that  is^  referred 
to  a  committee;  which  is  either  selected  by  the  house  in  mat- 
ters of  small  importance,  or  else,  upon  a  bill  of  consequence^ 
the  house  resolves  itself  into  a  committee  of  the  whole  house. 
A  committee  of  the  whole  house  is  composed  of  every  mem- 
ber; and,  to  form  it,  the  speaker  quits  the  chair,  (another 

(«)  See»  unong  numberless  oUier  instances,  the  artieuUeUrif  9  Edw.  II. 


desty  end  diffldenee,  that  they  used  to  their  own  powers  and  understandings  9'* 

request  the  lords  to  send  them  some  of  — ^Mir  ParduiU  de  hur  ekargt,   ei  1$ 

their  members  to  instruct  them  in  their  fiobUte§  d§  low  poiars  4i  Mfw.     (Rot 

duty,  "  on  account  of  the  arduousness  ParL  1  Ric.  II.  No.  4). — Ch. 
of  their  charge,  and  the  feebleness  of 
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member  being  appointed  chairman),  and  may  sit  and  debate 
as  a  private  member.    In  these  committees  the  bill  is  debated 
clause  by  clause,  amendments  made,  the  blanks  filled  up,  and 
[  *183  ]     sometimes  the  bill  entirely  new  modelled.    After  it  *ha8  gone 
through  the  committee,  the  chairman  reports  it  to  the  house, 
with  such  amendments  as  the  committee  have  made;  and  then 
the  house  reconsiders  the  whole  bill  again,  and  the  question 
is  repeatedly  put  upon  every  clause  and  amendment.     When 
the  house  hath  agreed  or  disagreed  to  the  amendments  of  the 
committee)  and  sometimes  added  new  amendments  of  its  own, 
the  bill  is  then  ordereci  to  be  engrossed^  or  written  in  a  strong 
gross  hand,  on  one  or  more  long  rolls  (or  presses)  of  parchment 
sewed  together.  When  this  is  finished,  it  is  read  a  third  time^ 
and  amendments  are  sometimes  then  made  to  it;  and,  if  a  new 
clause  be  added,  it  is  done  by  tacking  a  separate  piece  of 
parchment  on  the  bill,  which  is  called  a  rider  (v).      The 
speaker  then  again  opens  the  contents;  and,  holding  it  up  io 
his  hands,  puts  the  question  whether  the  bill  shall  pass.     If 
this  b  agreed  to,  the  title  to  it  is  then  settled,  which  used  to 
be  a  general  one  for  all  the  acts  passed  in  the  session,  till,  in 
the  first  year  of  Henry  VIIL,  distinct  titles  were  introduced 
for  each  chapter.     After  this,  one  of  the  members  is  directed 
to  carry  it  to  the  lords,  and  desire  their  concurrence;  who, 
attended  by  several  more,  carries  it  to  the  bar  of  the  house  of 
peers,  and  there  delivers  it  to  their  speaker,  who  comes  dowo 
from  his  woolsack  to  receive  it 

It  there  passes  through  the  same  forms  as  in  the  other  house, 
(except  engrossing,  which  is  already  done),  and,  if  rejected, 
no  more  notice  is  taken,  but  it  passes  sub  sUeniioy  to  prevent 
unbecoming  altercations.  But,  if  it  is  agreed  to,  the  lords 
send  a  message,  by  two  masters  in  chancery,  (or,  upon  matters 
of  high  dignity  or  importance,  by  two  of  the  judges),  that  they 
have  agreed  to  the  same;  and  the  bill  remains  with  the  lords, 
if  they  have  made  no  amendment  to  it*  But,  if  any  amend- 
ments are  made,  such  amendments  are  sent  down  with  the  bill 
to  receive  the  concurrence  of  the  commons.  If  the  commons 
disagree  to  the  amendments,  a  conference  usually  follows  be- 
tween members  deputed  from  each  house,  who,  for  the  most 
part,  settle  and  adjust  the  difference:  but,  if  both  houses  re- 
main inflexible,  the  bill  is  dropped.     If  the  commons  agree 

(t»)  Noy,  84. 
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to  the  amendments,  tbe  bill  is  sent  back  to  the  lords  by  one  of 
the  members,  *with  a  message  to  acquaint  them  therewith.  [  •184  ] 
The  same  forms  are  observed,  mutatis  mutandis^  when  the  bill 
begins  in  the  house  of  lords.  But,  when  an  act  of  grace  or 
pardon  is  passed,  it  is  first  signed  by  his  majesty,  and  then 
read  once  only  in  each  of  the  houses,  without  any  new  en- 
grossing or  amendment  (to).  And  when  both  houses  have 
done  with  any  bill,  it  always  is  deposited  in  the  house  of 
peers,  to  wait  the  royal  assent:  except  in  the  case  of  a  bill  of 
supply,  which,  after  receiving  the  concurrence  of  the  lords,  is 
sent  back  to  the  house  of  commons  (x). 

The  royal  assent  may  be  given  in  two  ways:  1.  In  person;  RoyaiaMiit.iiow 
when  the  king  comes  to  the  house  of  peers,  in  his  crown  and 
royal  robes,  and,  sending  for  the  commons  to  the  bar,  the 
titles  of  all  the  bills  that  have  passed  both  houses  are  read; 
and  the  king^s  answer  is  declared  by  the  clerk  of  the  parliap- 
ment  in  Norman- French  (84);  a  badge,  it  must  be  owned, 
(now  the  only  one  remaining),  of  conquest;  and  which  one 
could  wish  to  see  fall  into  total  oblivion,  unless  it  be  reserved 
as  a  solenm  memento  to  remind  us  that  our  liberties  are  mor- 
tal, having  once  been  destroyed  by  a  foreign  force.  If  the 
king  consents  to  a  public  bill,  the  clerk  usually  declares,  ^  le 
roy  le  veut,  the  king  wills  it  so  to  be:"  if  to  a  private  bill, 
**  soit  fait  camme  U  est  desire^  be  it  as  it  is  desireiL"  If  the 
king  refuses  his  assent,  it  is  in  the  gentle  language  of  '*  le  roy 
iavisera  (85),  the  king  will  advise  upon  it"     When  a  bill  of 

(w)  D' Ewes'  Journ.  20,  79;  Com.  Journ.  17  June,  1747. 
(x)  Com.  Journ.  24  JiUy,  166a 


(84)  Until  the  reign  of  Richard  III. 
almost  all  the  sUtutes  are  either  in 
French  or  Latin,  but  generally  in 
French.  I  have  never  seen  any  rea- 
son assigned  for  this  change  in  the 
language  of  the  statutes. — Ch.  ^ee 
VoL  8,  pp.  817,  818,  and  notes. — Ed.] 

(85)  The  words,  h  roi  t'ooUerOf 
correspond  to  the  phrase  formerly  used 
by  courts  of  Justice,  when  they  re- 
quired time  to  consider  of  their  judg- 
ment, viz.  emria  advUarg  tmlt.  And 
there  can  be  little  doubt  but  originally 
these  words  implied  a  serious  intent  to 
take  the  subject  under  consideration, 


and  they  only  became  in  effect  a  ne- 
gative when  the  bill  or  petition  was 
annulled  by  a  dissolution,  before  the 
king  communicated  the  result  of  his 
deliberation ;  for,  in  the  rolls  of  par- 
liament, the  king  sometimes  answers 
that  the  petition  is  unreasonable,  and 
cannot  be  granted :  sometimes  he  an- 
swers, that  he  and  his  council  will  con- 
sider of  it;  as  in  37  Edw.  III.  No.  38. 
Quoni  out  eeite  articU,  il  dtmemde 
grand  avisemeni,  et  partani  U  roi  te 
tui  offisera  par  $on  eomaeU- 

This  prerogative  of  rejecting  bills 
was  exercised  to  such  an  extent  in  an- 
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supply  is  passed,  it  is  carried  up  and  presented  to  the  king  by 
the  speaker  of  the  house  of  conunons  (y) ;  and  the  royal  as- 
sent is  thus  expressed,  ^<  k  roy  remerde  ses  loyal  Mbjects,  ao 
cepte  kur  hemoolence^  et  aussi  le  veut;  the  king  thanks  his  loyal 
subjects,  accepts  their  benerolence,  and  wills  it  so  to  be."  In 
case  of  an  act  of  grace,  which  originally  proceeds  from  the 
crown,  and  has  the  royal  assent  in  the  first  stage  of  it,  the 
clerk  of  the  parliament  thus  pronounces  the  gratitude  of  the 
subject:  ^  les  prelats^  seiynevrSf  et  eonmrntmB^  en  ce  preeent  pat' 
liameni  ossemMeeSj  au  nam  de  toutg  vous  autrei  subjecti,  ^rema^ 
dent  tres  kumblemeni  voire  majtetiy  etprienta  Dieu  vous  donmer 
en  sanie  bone  vie  et  hmgwe;  the  prelates,  lords,  and  commons, 
in  this  present  parliament  assembled,  in  the  name  of  all  your 
other  subjects,  most  humbly  thank  your  majesty,  and  pray  to 
God  to  grant  you  in  health  and  wealth  long  to  lire  (z)/* 
2.  By  the  statute  33  Hen.  VIIL  c  21,  the  king  may  give  his 
assent  by  letters  patent  under  his  great  seal,  signed  with  his 
hand,  and  notified  in  his  absence  to  both  houses  assembled 
together  in  the  high  house.  And  when  the  bill  has  received  the 
royal  assent  in  either  of  these  ways,  it  is  then,  and  not  before, 
a  statute  or  act  of  parliament. 

This  statute  or  act  is  placed  among  the  records  of  the  king- 
dom: there  needing  no  formal  promulgation  to  give  it  the 
force  of  law,  as  was  necessary  by  the  civil  law  with  regard  to 
the  emperor^s  edicts  (86);  because  every  man  in  England  is, 
in  judgment  of  law,  party  to  the  making  of  an  act  of  parlia- 
ment, being  present  thereat  by  his  representatives.  However, 
a  copy  thereof  is  usually  printed  at  the  lung's  press,  for  the 
information  of  the  whole  land.  And  fonnerly,  before  the  in- 
vention of  printing,  it  was  used  to  be  published  by  the  sheriff 
of  every  county;  the  king's  writ  being  sent  to  him  at  the  end 

(y)  Rot.  Farl.  9  Hen.  IV.  in  Pryn ;  4  Inst  80,  SI. 
(z)  D'Ewet*  Journ.  85. 


tient  dmeSy  that  D'Ewes  informs  us, 
that  Queen  Elizabeth,  at  the  close  of 
one  session,  gave  her  assent  to  twenty- 
four  public,  and  nineteen  private  bills ; 
and  at  the  same  time  rejected  forty- 
eight,  which  had  passed  the  two  houses 
of  parliament    (Joum.  596).   But  the 


last  time  it  was  exerted  was  in  the  year 
1692,  by  William  III.,  who  at  first  re- 
fused his  assent  to  the  bill  for  triennial 
parliaments,  but  was  prevailed  upon  to 
permit  it  to  be  enacted  two  years  af- 
terwards. (DeLoIme,  404).— Cb. 
(86)  Sec  Dr.  and  St  10, 909, 
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Q(f  every  aesnoii,  togediar  with  a  tnuiscript  of  all  the  acta 
made  at  that  sessioD,  eomtmiiidhig  him  ^^  ut  statuta  ilia,  et 
omneB  artieadog  in  eisdem  oomtentoSi  in  iinffuUs  tods  tibi  expedire 
viderOf  pMice  prockonarij  eijbrmiier  tmeri  ei  oburocari  faeiat!* 
And  the  usage  was  to  proclaim  them  at  his  county  court,  and 
there  to  keep  them,  that  whoever  would,  might  read  or  take 
copies  thereof;  which  custom  continued  till  the  reign  of  Henry 
the  Seventh  (a). 

An  act  of  parliament,  thus  made,  is  the  exercise  of  the 
h^hest  authority  that  this  kingdom  acknowledges  upon  earth. 
It  bath  power  to  bind  every  subject  in  the  land,  and  the  do- 
minions thereunto  belonging;  nay,  even  the  king  himself,  if 
particularly  named  therein.  And  it  cannot  be  altered,  *amend-  [  *186  1 
ed,  ^hspensed  with,  suspended,  or  repealed,  but  in  the  same 
forms,  and  by  the  same  authority  of  parliament:  for  it  is  a 
maxim  in  law,  that  it  requires  the  same  strength  to  dissolve, 
as  to  create,  an  obligation*  It  is  true  it  was  formerly  held, 
that  the  kiug  might,  in  many  cases,  dispense  with  penal  sta- 
tutes (d):  iHit  now,  by  statute  I  W.  &  M«  st,  2,  c  2,  it  is  de- 
clared that  the  suspending  or  dispensing  with  laws  by  regal 
authority  without  consent  of  parliament,  is  illegal. 

VIL  There  remains  only,  in  the  seventh  and  last  place,  to  vii.  Adjoum. 

ment,  proroga- 


add  a  word  or  two  concerning  the  manner  m  which  parliaments  tion.  or 
n»y  be  adjourned,  prorogued,  or  dissolved.  Ru»t. 

An  adjournment  is  no  more  than  a  continuance  of  the  ses-  A^joununent. 
sion  from  one  day  to  another,  as  the  word  itself  signifies:  and 
this  is  done  by  the  authority  of  each  house  separately  every 
day;  and  sometimes  for  a  fortnight  or  a  month  together,  as 
at  Christmas  or  Easter,  or  upon  other  particular  occasions. 
But  the  adjournment  of  one  house  is  no  adjournment  of  the 
other  (c).  It  hath  also  been  usual,  when  his  majesty  hath 
signified  his  pleasure  that  both  or  either  of  the  houses  should 
adjourn  themselves  to  a  certain  day,  to  obey  the  king^s  plea- 
sure so  signified,  and  to  adyoum  accordingly  (if).  Otherwise, 
besides  the  indecorum  of  a  refusal,  a  prorogation  would  assur- 

(a)  8  Inst  41 ;  4  Inst  26.  14  Nov.  18  Dec  1621 ;  11  July,  1625 ; 

(6)  Finch,    L.    81,    284;    Bicon,  13  Sept  1660;  25  July,  1667;  4  Aug. 

Elem.  c.  19.  1685  ;  24  Feb.  1691  ;  21  June,  1712; 

(c)  4  Inst  28.  16  April,  1717  ;  8  Feb.  1741 ;  10  Dec. 

X^)  Com.  Journ.  poinmi   0.  g.  11  1745;  21  May,  1768. 
June,  1572;    5  April,  1604;   4  June, 
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edly  follow;  which  would  often  be  very  iDConvenient  to  both 
public  and  private  business:  for  prorogation  puts  an  end  to 
the  session;  and  then  such  bills  as  are  only  begun  and  not 
perfected,  must  be  resumed  de  no/oo  (if  at  all)  in  a  subsequent 
session:  whereas,  after  an  adjournment,  all  things  continue  in 
the  same  state  as  at  the  time  oi  the  adjournment  made,  and 
may  be  proceeded  on  without  any  fresh  commencement* 

A  prorogation  is  the  continuance  of  the  parliament  from  one 
session  to  another,  as  an  adjournment  is  a  ^continuation  of  the 
session  from  day  to  day.  This  is  done  by  the  royal  authori- 
ty, expressed  either  by  the  lord  chancellor  in  his  majesty's  pre- 
sence, or  by  commission  from  the  crown,  or  frequently  by  pro^ 
clamation  (87).  Both  houses  are  necessarily  prorogued  at  the 
same  time;  it  not  being  a  prorogation  of  the  house  of  lords, 
or  commons,  but  of  the  parliament.  The  session  is  never 
understood  to  be  at  an  end  until  a  prorogation ;  though,  unless 
some  act  be  passed  or  some  judgment  given  in  parliament, 
it  is  in  truth  no  session  at  all  («)•  And,  formerly,  the  usage 
was  for  the  king  to  give  the  royal  assent  to  all  such  bills  as 
he  approved,  at  the  end  of  every  session,  and  then  to  pro- 
rogue the  parliament ;  though  sometimes  only  for  a  day  or 
two  (/),  after  which  all  business  then  depending  in  the  houses 
was  to  be  begun  again:  which  custom  obtained  so  strongly, 
that  it  once  became  a  question  (^),  whether  giving  the  royal 
assent  to  a  single  bill  did  not  of  course  put  an  end  to  the  ses- 
sion. And,  though  it  was  then  resolved  in  the  negative,  yet 
the  notion  was  so  deeply  rooted,  that  the  statute  1  Car.  1.  c  7, 


(e)  4  Inst.  28 ;    Hale  of  Pari.  88 ; 
Hut.  61. 


(/)  Com.  Journ.  21  Oct.  1658. 
{g)  Ibid.  21  Nov.  1554. 


(87)  At  the  beginning  of  a  new  par- 
liament, when  it  ia  not  intended  that 
the  '  parliament  should  meet  at  the 
return  of  the  writ  of  summons  for  the 
despatch  of  business,  the  practice  is  to 
prorogue  it  by  a  writ  of  prorogation,  as 
the  parliament  in  1790  was  prorogued 
twice  by  a  writ :  (Com.  Journ.  26th  Nov. 
1790) :  and  the  first  parliament  in  this 
reign  was  prorogued  by  four  writs.  (Id. 
3  Nov.  1761).  On  the  day  upon  which 
the  writ  of  summons  is  returnable,  the 


members  of  the  house  of  commons  who 
attend  do  not  enter  their  own  house, 
or  wait  for  a  message  from  the  lords, 
but  go  immediately  up  to  the  house  of 
lords,  where  the  chancellor  reads  the 
writ  of  prorogation.  (Id).  And  when  it 
is  intended  that  they  should  meet  upon 
the  day  to  which  the  parliament  is 
prorogued  for  despatch  of  business, 
notice  is  given  by  a  proclamation. — 
Ch. 
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was  passed  to  declare,  that  the  king's  assent  to  that  and  some 
other  acts  should  not  put  an  end  to  the  session ;  and,  even  so 
late  as  the  reign  of  Charles  II.  we  find  a  proviso  frequently 
tacked  to  a  bill  (A),  that  his  majesty's  assent  thereto  should  not 
determine  the  session  of  parliament.  But  it  now  seems  to  be 
allowed,  that  a  prorogation  must  be  expressly  made,  in  order 
to  determine  the  session.  And  if,  at  the  time  of  an  actual 
rebellion,  or  imminent  danger  of  invasion,  the  parliament 
shall  be  separated  by  adjournment  or  prorogation,  the  king  is 
empowered  (t)  to  call  them  together  by  proclamation,  with 
fourteen  days'  notice  of  the  time  appointed  for  their  re-assem- 
bling (88). 

A  dissolution  is  the  civil  death  of  the  parliament ;  and  this  niwiiutioii. 
may  be  effected  three  ways:  1.  By  the  king's  will,  expressed 
either  in  person  or  by  representation ;  for,  as  the  king  has  the 
sole  right  of  convening  the  parliament,  so  also  *it  is  a  branch  of  [  *188  ] 
the  royal  prerogative,  that  he  may  (whenever  he  pleases)  pro- 
rogue the  parliament  for  a  time,  or  put  a  final  period  to  its 
existence.  If  nothing  had  a  right  to  prorogue  or  dissolve  a 
parliament  but  itself,  it  might  happen  to  become  perpetual. 
And  this  would  be  extremely  dangerous,  if  at  any  time  it 
should  attempt  to  encroach  upon  the  executive  power:  as  was 
fatally  experienced  by  the  unfortunate  King  Charles  the  First, 
who  having  unadvisedly  passed  an  act  to  continue  the  parlia- 
ment then  in  being  till  such  time  as  it  should  please  to  dissolve 
itself,  at  last  fell  a  sacrifice  to  that  inordinate  power,  which  he 
himself  had  consented  to  give  them.  It  is  therefore  extremely 
necessary  that  the  crown  should  be  empowered  to  regulate  the 
duration  of  these  assemblies,  under  the  limitations  which  the 
English  constitution  has  prescribed :  so  that,  on  the  one  hand, 
they  may  frequently  and  regularly  come  together,  for  the  de- 
spatch of  business  and  redress  of  grievances;  and  may  not,  on 
the  other,  even  with  the  consent  of  the  crown,  be  continued  to 
an  inconvenient  or  unconstitutional  length. 

(h)  Sut  12  Car.  II.  c  '1 ;   22  &  23  Car.  IL  c.  I. 
(i)  Stat  30  Gea  11.  c.  25, 

(88)  By  the  lUtate  of  39  Se  40  Geo.  appointing  both  houses  to  meet,   on 

III.  c.  14,  it  is  enacted,   that  in  all  any  day  being  not  less  than  fourteen 

eases  where    parliament    stands    ad-  days  from  the  date  of  such  proclama- 

joumed  for  more  than  fourteen  days,  tion. 
the  king  may  issue  his  proclamation, 
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Providon  In  CMe 
of  a  demtee  of  the 
crown. 


2.  A  pariiament  may  be  diasoWed  by  the  detaiiae  ef  tke  cvowu. 
This  dbsokition  fonnerly  happened  immediatdly  up6n  the  death 
of  the  reigning  sovereign:  for  he,  being  considered  in  law  as 
the  head  of  the  parliament,  (caput,  prmdpiunh  ei  Jom),  that 
feilingy  the  whole  body  was  held  to  be  extinct  But,  the  call- 
ing a  new  parliam^it  immediately  on  the  inauguration  of  tke 
successor  being  foand  inconvenient,  and  dangen  being  appre- 
hended from  having  no  parliament  in  being  in  case  of  a  disputed 
succession,  it  was  enacted  by  the  statutes  7  &  8  W.  III.  c  15, 
and  6  Ann.  c  7,  that  the  parliament  in  being  shall  continue 
for  six  months  after  the  death  of  any  king  or  queen,  unless 
sooner  prorogued  or  dissolved  by  the  successor :  that  if  the 
parliament  be,  at  the  time  of  the  king's  death,  separated  by 
adjournment  or  prorogation,  it  shall,  notwithstanding,  assem- 
ble immediately;  and  that,  if  no  parliament  is  then  in  being, 
the  members  of  the  last  parliament  shall  assemble,  and  be 
again  a  parliament  (89). 
[  1 89  ]  3.  Lastly,  a  parliament  may  be  dissolved  or  expire  by  length 
of  time.  For,  if  either  the  legislative  body  were  perpetual,  or 
might  last  for  the  life  of  the  prince  who  convened  them,  as  for- 
merly ;  and  were  so  to  be  supplied,  by  occasionaUy  filling  the 
vacancies  with  new  representatives ;  in  these  cases,  if  it  were 
once  corrupted,  the  evil  would  be  past  all  remedy :  but  wh«i 
different  bodies  succeed  each  other,  if  the  people  see  cause  to 
disapprove  of  the  present,  they  may  rectify  its  faults  in  the 
next.  A  Ic^slative  assembly  also,  which  is  sure  to  be  separated 
again,  (whereby  its  members  will  themselves  become  private 
men,  and  subject  to  the  fiill  extent  of  the  laws  which  they  have 
enacted  for  others),  will  think  themselves  bound,  in  interest  as 
well  as  duty,  to  make  only  such  laws  as  are  good.  The  ut- 
most extent  of  time  that  the  same  parliament  was  allowed  to  sit, 
by  the  statute  6  W.  &  M.  c.  2,  was  three  years;  after  the  ex- 
piration of  which,  redconing  from  the  return  of  the  first  sirai- 
mons,  the  parliament  was  to  have  no  longer  continuance.  But, 
by  the  statute  1  Geo.  L  st.  2,  c.  38,  (in  order,  professedly,  to 
prevent  the  great  and  continued  expenses  of  frequent  elec- 


Durationofpor- 
lijiinent. 


(89)  Thu  last  provision  of  the  sta-  parliament  in  case  of  a  demise  of  the 

tute  of  Anne  is  repealed  by  the  2nd  crown  ;  but  limits  the  duration  of  any 

section  of  the  statute  of  37  Geo.  III.  c.  parliament  so  assembled  to  the  term  of 

1 27,  which  last-mentioned  act  more  six  months  at  the  utmost,  but  subject 

efFectually  provides  for  the  meeting  of  to  be  dissolved  at  an  earlier  period. 
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tioii8y  and  the  violent  beats  and  animosities  consequent  there- 
upon, and  for  the  peace  and  security  of  the  goTemment,  then 
just  recovering  from  the  late  rebellion),  this  term  was  pro- 
longed to  seven  years :  and,  what  alone  is  an  instance  of  the 
vast  authority  of  parliament,  the  very  same  house  that  was 
choeen  for  three  years,  enacted  its  own  continuance  for 
seven  (90).     So  that,  as  our  constitution  now  stands,  the  par- 
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(90)  This  has  been  thought  by 
many  an  anconstitutional  exertion  of 
their  authority ;  and  the  reason  given 
is,  that  those  who  had  a  power  dele- 
gated to  them  for  three  years  only, 
could  have  no  right  to  extend  that  term 
to  seven  years.  But  this  has  always 
appeared  to  me  to  be  a  fallacious  mode 
of  considering  the  subject.  Before  the 
triennial  act,  6  W.  &  M.,  the  duration 
of  parliament  was  only  limited  by  the 
pleasure  or  death  of  the  king ;  and  it 
never  can  be  supposed  that  the  next, 
or  any  succeeding  parliament,  had  not 
the  power  of  repealing  the  triennial 
act ;  and  if  that  had  been  done,  then, 
as  before,  they  might  have  sat  seven- 
teen or  seventy  years.  It  is  certainly 
true,  that  the  simple  repeal  of  a  former 
statute  would  have  extended  their  con- 
tinuance much  beyond  what  was  done 
by  the  septennial  act. — Ch.  [Assuredly 
no  one  can  deny  that  parliament  pos- 
sessed the  power  which  it  actually  ex- 
ercised ;  but,  whether  the  members  of 
that  parliament  were  Justified  in  so 
exercising  their  power,  is  a  question 
which  may  be  viewed  in  different 
lights,  and  upon  which,  consequently, 
different  notions  may  be  honestly  en- 
terUuned.  If  the  matter  is  considered 
abstractedly,  the  conclusion,  probably, 
will  be,  that  the  persons  who  had  ac- 
cepted a  trust  delegated  to  them  for 
three  years  only,  ought  not,  in  ordi- 
nary fairness,  to  have  extended  that 
term  in  their  own  fkvour.  However, 
if  the  question  be  looked  at,  not  as  an 
isolated  &ct,  but  is  regarded  (as,  it  is 
presumed,  every  great  political  ques- 
tion ought  to  be  regarded)  with  ad- 
vertence   to  all  the    special  circum- 


stances actually  bearing  upon  the  main 
&ct;  then,  the  house  of  commons, 
which,  though  elected  by  their  con- 
stituents for  three  years  only,  passed 
the  septennial  bill,  and  included  the 
then  existing  parliament  within  its 
operation,  may,  possibly,  be  held  ex- 
cused for  having  assumed  the  power 
of  (virtually)  electing  themselves  for 
a  longer  period.  Had  they  made  the 
measure  applicable  to  subsequent  par- 
liaments only,  and  thrown  themselves 
upon  the  judgment,  or  the  passions  of 
the  people,  at  the  expiration  of  the 
shorter  term  for  which  their  authority 
was  delegated,  this  would  have  been 
incurring  the  very  danger  to  obviate 
which  was  one  professed  object  of  the 
septennial  bilL  Upon  the  reality  of 
that  danger,  the  Justification  of  the 
measure  must  depend:  but,  without 
disputing  that  the  repeal  of  the  trien- 
nial act  was  an  honest  exercise  of 
power,  it  was  a  mere  political  regula- 
tion, of  a  character  not  more  immu- 
table than  the  rule  which  it  superseded. 
The  question  which  most  concerns  us 
is,  not  whether  it  was  Justifiable  to  pass 
the  septennial  bill  in  the  first  year  of 
the  reign  of  Geo.  I.,  but,  whether 
the  prolonged  duration  of  parliaments 
be  now  injurious  or  beneficial;  and 
the  present  writer  avows  his  convic- 
tion that  the  disadvantages  prepon- 
derate. Frequent  elections  do  not, 
necessarily,  imply  frequent  changes  of 
representatives  ;  but  even  if  they  did, 
inexperienced  members  of  parliament 
are  not  so  objectionable  as  corrupt 
ones ;  and  the  political  honesty  of 
public  men  would  be  less  liable  to 
give  way  to  temptation,  if  the  certainty 
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Hament  must  expire,  or  die  a  natural  death,  at  the  end  of  every 
seventh  year,  if  not  sooner  dissolved  by  the  royal  prerogative. 


of  being  called  to   a  speedy  account  tuenis  f  Some  of  those  who  have  been 

were  always  before  their  eyes.     This  loudest  in  affirming  this,  have  practi- 

would  make  them  dependent,  it  may  cally  shewn  their  readiness  to  become 

be  said.    But,  ought  a  member  of  par-  the  dependents  o/a  Mlalslfr.— Ed.] 
liament  to  be  independent  ofhi»  etmsti* 
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OF  THE  KINO,  AND  HIS  TITLE. 


The  supreme  executive  power  of  these  kingdoms  is  vested  by  supreme  ezem- 

1  •  •       1  a1_      I  •  #        '4.  J.4.  'i*e  power  veated 

our  laws  m  a  smgie  person^  the  kmg  or  queen:  for  it  matters  inkbigorqueen. 
not  to  which  sex  the  crown  descends ;  but  the  person  entitled 
to  it,  whether  male  or  female,  is  immediately  invested  with  all 
the  ensigns,  rights,  and  prerogatives  of  sovereign  power;  as  is 
declared  by  statute  1  Mar.  st.  3,  c.  1. 

In  discoursing  of  the  royal  rights  and  authority,  I  shall  con* 
sider  the  king  under  six  distinct  views:  1.  With  regard  to  his 
title.  2.  His  royal  family.  3.  His  councils.  4.  His  duties. 
5.  His  prerogative.  6.  His  revenue. — And,  first,  with  regard 
to  his  title. 

The  executive  power  of  the  English  nation  being  vested  in 
a  single  person,  by  the  general  consent  of  the  people,  the 
evidence  of  which  general  consent  is  long  and  immemorial 
usage  (1),  it  became  necessary  to  the  freedom  and  peace  of 
the  state,  that  a  rule  should  be  laid  down,  uniform,  universal, 
and  permanent;  in  order  to  mark  out  with  precision,  who  is 

(1)  Whether  the  regal  form  of  go-  the  crown  is  not  hereditary,  but  elec* 

▼ernment  waa  first  established  in  this  tive  upon  each  demise.     The  right  of 

country  with  the  general  consent  of  inheritance  may  be  new-modelled  by 

the  people,  or  by  any  less  legitimate  parliament;    and    there    will    always 

means,  we  all  know  that  the  title  of  exist  a  natural  right,  paramount  to  all 

the  reigning  family  is  derived  from  municipal  law,  of  providing  remedies 

that  pure  source :  we  all  know  that  the  for  extreme  cases,  which  it  would  be 

same  common  consent  of  the  people  neither  prudent  nor  decent  to  specu- 

which   called  King  William  III.  and  late  upon.      (See  antt,  note  3,  to  p. 

Queen  Anne,  as  well  as  the  house  of  67,  ad  finem).     But,  subject  to  these 

Hanover,  to  the  throne,  declared  the  extraordinary  contingencies,  the  throne 

crown  to  be  hereditary;   and    by  so  of  this  kingdom  is  descendible,  and  the 

doing,  rendered  any  renewal  of  assent  peculiar  rules  which  guide  this  descent 

to  the  course  of  devolution  then  pre-  were  settled  by  the  general  consent  of 

scribed  unnecessary;   to  hold  a  con-  the  people.     (See  pctU  pp*  207,  209, 

trary  doctrine,  would  be  to  hold  that  and  409;  and  Vol.  2,  p.  10). 
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that  single  person,  to  whom  are  committed  (in  subservience  to 
the  law  of  the  land)  the  care  and  protection  of  the  community; 
and  to  whom,  in  return^  the  duty  and  allegiance  of  every  indi- 
vidual are  due.  It  is  of  the  highest  importance  to  the  public 
[  *191  ]  tranquillity,  and  to  the  consciences  •of  private  men,  that  this 
rule  should  be  clear  and  indisputable:  and  our  constitution 
has  not  left  us  in  the  dark  upon  this  material  occasion.  It 
will,  therefore,  be  the  endeavour  of  this  chapter  to  trace  out 
the  constitutional  doctrine  of  the  royal  succession,  with  that 
freedom  and  regard  to  truth,  yet  mixed  with  that  reverence 
and  respect,  which  the  principles  of  liberty  and  the  dignity  of 
the  subject  require. 

The  grand  fundamental  maxim  upon  which  the  jfta  corom, 
or  right  of  succession  to  the  throne  of  these  kingdoms,  de- 
pends, I  take  to  be  this:  '^  that  the  crown  is,  by  coqniuon  law 
and  constitutional  custom,  hereditary;  and  this  in  a  manner 
peculiar  to  itself;  but  that  the  right  of  inheritance  may,  from 
time  to  time,  be  changed  or  limited  by  act  of  parliament;  un- 
der which  limitations  the  crown  still  continues  hereditary  (2)." 
And  this  proposition  it  will  be  the  business  of  this  chapter  to 
prove,  in  all  its  branches:  first,  that  the  crown  is  hereditary; 
secondly,  that  it  is  hereditary  in  a  manner  peculiar  to  itself; 
thirdly,  that  this  inheritance  is  subject  to  limitation  by  parlia- 
ment; lastly,  that  when  it  is  so  lixnit^d^  it  is  hereditary  in  the 
n^w  proprietor. 
The  crown  here-  !•  First,  it  is  in  general  hereditary^  or  descendible  to  the 
^^^*^'  next  heir,  on  the  death  or  demise  of  the  lasit  proprietor.     AU 

regal  governments  must  be  either  hereditary  or  elective:  and, 
as  I  believe  there  is  no  instance  wherein  the  crown  of  England 
has  ever  been  asserted  to  be  elective^  except  by  the  regicides 
at  the  infamous  and  unparalleled  trial  of  King  Charles  I.,  it 
must  of  consequence  be  hereditary.  Yet,  while  I  assert  an 
hereditary^  I  by  no  means  intend  a  jure  divino^  title  to  the 
throne.  Such  a  title  may  be  allowed  to  have  subsisted  under 
the  theocratic  establishments  of  the  children  of  Israel  in  Pa- 
lestine: b^t  it  never  yet  subsisted  in  any  other  country;  save 
only  so  far  as  kingdoms,  like  other  human  fabrics,  are  subject 
to  the  general  and  ordinary  dispensations  of  Providence.  Nor 
indeed  have  a  Jure  dtvino  and  an  hereditary  right  any  neces- 

(2)  Sm  poti,  p.  206. 
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sary  connexion  with  each  other,  as  some  hare  very  weakly 
imagined.  The  titles  of  David  and  Jehu  were  *equally  jure  [  *192  ] 
divinoj  as  those  of  either  Solomon  or  Ahab;  and  yet  I>9ivid 
slew  the  sons  of  his  predecessor,  and  Jehu  his  predecessor 
himself.  And  when  our  kings  have  the  same  warrant  as  they 
had,  whether  it  be  to  sit  upon  the  throne  of  their  fEithers,  or 
to  destroy  the  house  of  the  preceding  sovereign,  they  will  then, 
and  not  before,  possess  the  crown  of  England  by  a  right  like 
theirs,  immediately  derived  from  heaven.  The  hereditary 
right  which  the  laws  of  England  acknowledge,  owes  its  origiil 
to  the  founders  of  our  constitution,  and  to  them  only.  It  has 
no  relation  to,  nor  depends  upon,  the  civil  laws  of  the  Jews, 
the  Greeks,  the  Romans,  or  any  other  nation  upon  earth:  the 
municipal  laws  of  one  society  having  no  connexion  with,  or 
influence  upon,  the  fundamental  polity  of  another.  The 
founders  of  our  English  monarchy  might  perhaps,  if  they 
had  thought  proper,  have  made  it  an  elective  monarchy:  but 
they  rather  chose,  and  upon  good  reason,  to  establish  origi- 
nally a  succession  by  inheritance.  This  has  been  acquiesced 
in  by  general  consent;  and  ripened  by  degrees  into  common 
law:  the  very  same  title  that  every  private  man  has  to  his  own 
estate.  Lands  are  not  naturally  descendible  any  more  than 
thrones:  but  the  law  has  thought  proper,  for  the  benefit  and 
peace  of  the  public,  to  establish  hereditary  succession  in  the 
one  as  well  as  the  other. 

It  must  be  owned,  an  elective  monarchy  seems  to  be  the 
most  obvious,  and  best  suited  of  any  to  the  rational  principles 
of  government,  and  the  freedom  of  human  nature:  and  accord- 
ingly we  find  from  history  that,  in  the  infancy  and  first  rudi- 
ments of  almost  every  state,  the  leader,  chief  magistrate,  or 
prince,  hath  usually  been  elective.  And,  if  the  individuals 
who  compose  that  state  could  always  continue  trae  to  first 
principles,  uninfluenced  by  passion  or  prejudice,  unassailed  by 
corruption,  and  nnawed  by  violence,  elective  succession  were 
as  much  to  be  desired  in  a  kingdom,  as  in  other  inferior  com- 
munities. The  best,  the  wisest,  and  the  bravest  man,  would 
then  be  sure  of  receiving  that  crown  which  his  endowments 
have  merited;  and  the  sense  of  an  unbiassed  majority  would 
be  dutifully  acquiesced  in  by  the  few  who  were  *of  difierent  [  *  193  ] 
opinions.  But  history  and  observation  will  inform  us,  that 
elections  of  every  kind  (in  the  present  state  of  human  nature) 

s  2 
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are  too  frequently  brought  about  by  influence,  partiality,  and 
artifice:  and,  even  where  the  case  is  otherwise,  these  practices 
will  be  often  suspected,  and  as  constantly  charged  upon  the 
successful,  by  a  splenetic  disappointed  minority.  This  is  an 
evil  to  which  all  societies  are  liable;  as  well  those  of  a  private 
and  domestic  kind,  as  the  great  community  of  the  public,  which 
regulates  and  includes  the  rest.  But  in  the  former  there  is 
this  advantage ;  that  such  suspicions,  if  false,  proceed  no  farther 
than  jealousies  and  murmurs,  which  time  will  effectually  sup- 
press; and,  if  true,  the  injustice  may  be  remedied  by  legal 
means,  by  an  appeal  to  those  tribunals  to  which  every  mem- 
ber of  society  has  (by  becoming  such)  virtually  engaged  to 
submit.  Whereas,  in  the  great  and  independent  society, 
which  every  nation  composes,  there  is  no  superior  to  resort  to 
but  the  law  of  nature:  no  method  to  redress  the  infringements 
of  that  law,  but  the  actual  exertion  of  private  force.  As,  there- 
fore, between  two  nations,  complaining  of  mutual  injuries,  the 
quarrel  can  only  be  decided  by  the  law  of  arms;  so  in  one  and 
the  same  nation,  when  the  fundamental  principles  of  their 
common  union  are  supposed  to  be  invaded,  and  more  especi- 
ally when  the  appointment  of  their  chief  magistrate  is  alleged 
to  be  unduly  ipade,  the  only  tribunal  to  which  the  complain- 
ants can  appeal  is  that  of  the  God  of  battles,  the  only  process 
by  which  the  appeal  can  be  carried  on  is  that  of  a  civil  and 
intestine  war.  An  hereditary  succession  to  the  crown  is  there- 
fore now  established  in  this  and  most  other  countries,  in  order 
to  prevent  that  periodical  bloodshed  and  misery,  which  the 
history  of  antient  imperial  Rome,  and  the  more  modem  expe- 
rience of  Poland  and  Germany,  may  shew  us  are  the  conse- 
quences of  elective  kingdoms. 
Peculiarities  In  the  ^'  But,  sccoudly,  as  to  the  particular  mode  of  inheritance, 
royal  Inheritance,    j^  j^^  general  corrcsponds  with  the  feodal  path  of  descents, 

chalked  out  by  the  common  law  in  the  succession  to  landed 
estates;  yet  with  one  or  two  material  exceptions.  Like  estates, 
the  crown  will  descend  lineally  to  the  issue  of  the  reigning 
monarch;  as  it  did  from  King  John  to  Richard  II.,  through 
[  '*^194  ]  *si  regular  pedigree  of  six  lineal  generations.  As  in  common 
descents,  the  preference  of  males  to  females,  and  the  right  of 
primogeniture  among  the  males,  are  strictly  adhered  to.  Thus 
Edward  V.  succeeded  to  the  crown,  in  preference  to  Richard, 
his  younger  brother;  and  Elizabeth  his  elder  sister.     Like 
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lands  or  tenements,  the  crown,  on  failure  of  the  male  line, 
descends  to  the  issue  female  (3),  according  to  the  antient 
British  custom  remarked  by  Tacitus  (a) :  •"  soUnt  foeminanim 
ductu  beUarey  et  sexum  in  imperiis  nan  discemere"  Thus  Mary  I. 
succeeded  to  Edward  VL;  and  the  line  of  Margaret  Queen  of 
Scots,  the  daughter  of  Henry  VIL,  succeeded  on  failure  of 
the  line  of  Henry  YHL,  his  son.  But,  among  the  females,  the 
crown  descends  by  right  of  primogeniture  to  the  eldest  daughter 
only  and  her  issue;  and  not,  as  in  common  inheritances,  to  all 
the  daughters  at  once;  the  evident  necessity  of  a  sole  succes- 
sion to  the  throne  having  occasioned  the  royal  law  of  descents 
to  depart  from  the  common  law  in  this  respect:  and,  therefore. 
Queen  Mary,  on  the  death  of  her  brother,  succeeded  to  the 
crown  alone,  and  not  in  partnership  (4)  with  her  sister  Eliza- 
beth. Again:  the  doctrine  of  representation  prevails  in  the 
descent  of  the  crown,  as  it  does  in  other  inheritances;  whereby 
the  lineal  descendants  of  any  person  deceased  stand  in  the 
same  place  as  their  ancestor,  if  living,  would  have  done.  Thus 
Richard  H.  succeeded  his  grandfather  Edward  HI.,  in  right  ' 

of  his  father  the  Black  Prince,  to  the  exclusion  of  all  his  un* 
cles,  his  grandfather's  younger  children.  Lastly,  on  failure 
of  lineal  descendants,  the  crown  goes  to  the  next  collateral 
relations  of  the  late  king,  provided  they  are  lineally  descended 
from  the  blood  royal,  that  is,  from  that  royal  stock  which  ori- 
ginally acquired  the  crown.  Thus  Henry  I.  succeeded  to 
William  II.,  John  to  Richard  I.,  and  James  I.  to  Elizabeth; 
being  all  derived  from  the  Conqueror,  who  was  then  the  only 
regal  stock.  But  herein  there  is  no  objection  (as  in  the  case 
of  common  descents)  (5)  to  the  succession  of  a  brother,  an 
unde,  or  other  collateral  relation,  of  the  half  blood;  that  is, 
where  the  relationship  proceeds  not  from  the  same  couple  of 
ancestors  (which  constitutes  a  kinsman  of  the  whole  blood)  but 
from  a  gingk  ancestor  only;  as  when  two  persons  are  derived 
from  the  same  father,  and  not  from  the  same  ^mother,  or  vice  [  *  195  ] 
versa:  provided  only,  that  the  one  ancestor,  from  whom  both 

(a)  In  Vit.  Agricolae. 


(3)  See  poit,  p.  218.  (5)  The  objection  no  longer  exists 

(4)  The  rule  of  succession  was  de-  in  the  case  of  common  descents.     (See 
clared  by  the  statute  of  28  Hen.  VIII.  anlt,  p.  70»  n.  9). 

c.  22,  s.  6. 
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are  descended,  be  that  from  whose  Teins  the  blood  royal  is 
communicated  to  each.  Thus  Mary  L  inherited  to  Edward 
VI.,  and  Elizabeth  inherited  to  Mary;  all  childreD  of  the 
same  father,  King  Henry  VIIL,  but  all  by  different  mothers. 
The  reason  of  which  diversity,  between  royal  and  common 
descents,  will  be  better  understood  hereafter;  when  we  exa- 
mine the  nature  of  inheritances  in  general  (6). 

3.  The  doctrine  of  hereditary  right  does  by  no  means  imply 
an  indefeasible  right  to  the  throne.  No  man  will,  I  think, 
assert  this,  that  has  considered  our  laws,  constitution  and  his- 
tory, without  prejudice,  and  with  any  degree  of  attention.  It 
is  unquestionably  in  the  breast  of  the  supreme  legislative  au- 
thority of  this  kingdom,  the  king  and  both  houses  of  parlia^ 
ment,  to  defeat  this  hereditary  right;  and  by  particular  entails, 
limitations,  and  provisions,  to  exclude  the  immediate  heir,  and 
vest  the  inheritance  in  any  one  else.  This  is  strictly  conao* 
nant  to  our  laws  and  constitution ;  as  may  be  gathered  from 
the  expression  so  frequently  used  in  our  statute-book,  of  **  the 
king's  majesty,  his  heirs  and  successors."  In  which  we  may 
observe,  that  as  the  word  '^  heirs"  necessarily  implies  an  inhe* 
ritance  or  hereditary  right,  generally  subsisting  in  the  royal 
person;  so  the  word  **  successors,"  distinctly  taken,  must  im- 
ply that  this  inheritance  may  sometimes  be  broken  through; 
or,  that  there  may  be  a  successor,  without  being  the  heir,  of 
the  king.  And  this  is  so  extremely  reasonable,  that,  without 
such  a  power  lodged  somewhere,  our  polity  would  be  very  de- 
fective. For,  let  us  barely  suppose  so  melancholy  a  case,  as 
that  the  heir  apparent  should  be  a  lunatic,  an  idiot,  or  other- 
wise incapable  of  reigning:  how  mberable  would  the  condition 
of  the  nation  be,  if  he  were  also  incapable  of  being  set  aside  I 
— It  is  therefore  necessary  that  this  power  should  be  lodged 
somewhere:  and  yet  the  inheritance  and  regal  dignity  would 
be  very  precarious  indeed,  if  this  power  were  expresA/  and 
avowedly  lodged  in  the  hands  of  the  subject  only,  to  be  exerted 
whenever  prejudice,  caprice,  or  discontent,  should  happen  to 
take  the  lead.  Consequently,  it  can  no  where  be  so  properly 
lodged  as  in  the  two  houses  of  parliament,  by  and  with  the 


(6)  Our  author  devotes  a  long  chap-  240,  in  the  notes  to  which  will  be 
ter  to  a  discussion  of  the  doctrine  of  stated  the  great  alterations  recently 
title  by  descent     (See  Vol.  2,  pp.  200,      made  in  that  doctrine). 
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coiisenfof  the  reigning  king;  who,  it  is  not  to  be  supposed, 
will  agree  to  any  thing  improperly  prejudicial  to  the  rights  of 
his  own  descendants.  And^  therefore,  in  the  king,  lords,  and 
comtnonS)  in  parliament  assembled^  our  laws  have  expressly 
lodged  it 

4.  But,  fourthly;  however  the  crown  may  be  limited  or  whea  limited  by 
transferred,  it  still  retains  its  descendible  quality,  and  be-  ngaiaignitTiw- 

1  !•  .        1  «  .  ill  •  1  oomai  hereditary 

comes  hereditary  m  the  weai*er  of  it.  And  hence  in  our  law  in  the  mw  pro- 
the  king  is  said  never  to  die,  in  his  political  capacity;  though, 
in  common  with  other  men,  he  is  subject  to  mortality  in  his 
natural:  because  immediately  upon  the  natural  death  of  Henry, 
William,  or  Edward,  the  king  survives  in  his  successor.  For 
the  right  of  the  crown  vests,  eo  ingMUi^  upon  his  heir;  either 
th^  hares  natus,  if  the  course  of  descent  remains  unimpeached, 
or  the  hisres  foetus,  if  the  inheritance  be  under  any  particular 
settlement.  So  that  there  can  be  no  interfeffnum{7);  but, 
as  Sir  Matthew  Hale  (ft)  observes,  the  right  of  sovereignty  is 
fully  invested  in  the  successor  by  the  very  descent  of  the  cf*own. 
And  therefore,  however  acquired,  it  becomes  in  hitti  absolutely 
hereditary,  unless  by  the  rules  of  the  limitation  it  is  otherwise 
ordered  and  determined.  In  the  same  manner  fts  landed  es- 
tates, to  continue  our  former  comparison,  are  by  the  law  here- 
ditary, or  descendible  to  the  heirs  of  the  owner;  but  still  there 
exists  a  power,  by  which  the  property  of  those  lands  may  be 
transferred  to  another  person.  If  this  transfer  be  made  simply 
and  absolutely  (8),  the  lands  will  be  hereditary  in  the  new 
owner,  and  descend  to  his  heir-at-law:  but  if  the  transfer  be 
clogged  with  any  limitations,  conditions,  or  entails,  the  lands 
must  descend  in  that  channel,  so  limited  and  prescribed,  and 
no  other. 

(b)  1  Hist  P.  C.  61. 
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(7)  Hente  the  ftututet  paued  iii  tii« 
first  year  after  the  restoration  of  Car. 
II.  are  always  called  the  acts  in  the 
twelfth  year  of  his  reign ;  and  all  the 
other  legal  proceedings  of  that  reign 
are  reckoned  from  the  year  1648,  and 
not  from  1660.-^Ch. 

(8)  Generally  speaking,  the  word 


rale  has  exceptions :  it  did  not  extend 
to  grants  by  fine  or  recovery,  when 
those  forms  of  assurance  were  in  use . 
in  grants  to  sole  corporations,  the  word 
"successors"  supplies  the  place  of 
"  heirs  ;**  and  in  grants  to  the  king,  a 
fee-simple  will  vest  in  him,    without 


«i 


either  the  word  "heirs"  or  "succes- 
heirs  "   is  necessary,  in  a  grant  or     sors."     The  rule  also  is  not  stricUy  ap- 


donation  of  freehold  estate,  in  order  to 
convey  a  fee  or  inheritance.     But  the 


plied  to  devises  by  will.     (See  Vol.  2, 
p.  108,  and  note  thereto). 
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In  these  four  points  consists,  as  I  take  it,  the  constitutional 
notion  of  hereditary  right  to  the  throne:  which  will  be  still 
farther  elucidated,  and  made  clear  beyond  all  dispute,  from  a 
short  historical  view  of  the  successions  to  the  crown  of  Eng- 
land, the  doctrines  of  our  antient  lawyers,  and  the  several  acts 
of  parliament  that  have  from  time  to  time  been  made,  to  create, 
r  *197  ]  to  declare,  to  confirm,  to  limit,  or  to  bar,  the  hereditary  *title 
to  the  throne.  And  in  the  pursuit  of  this  inquiry  we  shaU  find, 
that,  from  the  days  of  Egbert,  the  first  sole  monarch  of  this 
kingdom,  even  to  the  present,  the  four  cardinal  maxims  above 
mentioned  have  ever  been  held  the  constitutional  canons  of 
succession.  It  is  true,  the  succession,  through  fraud,  or  force, 
or  sometimes  through  necessity,  when  iir  hostile  times  the 
crown  descended  on  a  minor  or  the  like,  has  been  very  fre- 
quently suspended ;  but  has  generally  at  last  returned  back 
into  the  old  hereditary  channel,  though  sometimes  a  very  con- 
siderable period  has  intervened.  And,  even  in  those  instances 
where  the  succession  has  been  violated,  the  crown  has  ever 
been  looked  upon  as  hereditary  in  the  wearer  of  it  (9).  Of 
which  the  usurpers  themselves  were  so  sensible,  that  they,  for 
the  most  part,  endeavoured  to  vamp  up  some  feeble  shew  of  a 
title  by  descent,  in  order  to  amuse  the  people,  while  they 
gained  the  possession  of  the  kingdom.  And,  when  posses- 
sion was  once  gained,  they  considered  it  as  the  purchase  or 
acquisition  of  a  new  estate  of  inheritance,  and  transmitted,  or 
endeavoured  to  transmit  it  to  their  own  posterity,  by  a  kind  of 
hereditary  right  of  usurpation. 
Historical  review  King  Egbert,  about  the  year  800,  found  himself  in  posses- 
to  the  crown  of      siou  of  the  throuo  of  the  West  Saxons,  by  a  loner  and  undis- 

EnglAnd.  '       *  o 

KingEgtert.        turbod  desccut  from  his  ancestors  of  above  three  hundred 

years.  How  his  ancestors  acquired  their  title,  whether  by 
force,  by  fraud,  by  contract,  or  by  election,  it  matters  not 
much  to  inquire;  and  is  indeed  a  point  of  such  high  antiquity, 
as  must  render  all  inquiries  at  best  but  plausible  guesses. 
His  right  must  be  supposed  indisputably  good,  because  we 
know  no  better.  The  other  kingdoms  of  the  heptarchy  he 
acquired,  some  by  consent,  but  most  by  a  voluntary  submis- 
sion.    And  it  is  an  established  maxim  in  civil  polity,  and  the 


(9)  See  aniff  p.  190;  poitt  p.  209. 
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law  of  nations,  that  when  one  country  is  united  to  another  in 

such  a  manner,  as  that  one  keeps  its  government  and  states, 

and  the  other  loses  them;  the  latter  entirely  assimilates  with 

or  is  melted  down  in  the  former,  and  must  adopt  its  laws  and 

customs  (c).     And,  in  pursuance  of  this  maxim  there  hath 

ever  been,  since  the  union  of  the  heptarchy  in  King  Egbert, 

a  *general  acquiescence  under  the  hereditary  monarchy  of  the     [  *198  ] 

West  Saxons,  through  all  the  united  kingdoms. 

From  Egbert  to  the  death  of  Edmund  Ironside,  a  period  Pnmi  Kcbert  to 
of  above  two  hundred  years,  the  crown  descended  regularly  m^  ironfUs. 
through  a  succession  of  fifteen  princes,  without  any  deviation 
or  interruption:  save  only  that  the  sons  of  King  Ethelwolf 
succeeded  to  each  other  in  the  kingdom,  without  regard  to 
the  children  of  the  elder  branches,  according  to  the  rule  of 
succession  prescribed  by  their  father,  and  confirmed  by  the 
wittena-gemote,  in  the  heat  of  the  Danish  invasions;  and  also 
that  King  Edred,  the  uncle  of  Edwy,  mounted  the  throne  for 
about  nine  years,  in  the  right  of  his  nephew,  a  minor,  the  times 
being  very  troublesome  and  dangerous.  But  this  was  with  a 
view  to  preserve,  and  not  to  destroy,  the  succession ;  and  ac- 
cordingly Edwy  succeeded  him. 

King  Edmund  Ironside  was  obliged,  by  the  hostile  irrup- 
tion of  the  Danes,  at  first  to  divide  his  kingdom  with  Canute 
King  of  Denmark;  and  Canute,  after  his  death,  seized  the 
whole  of  it,  Edmund's  sons  being  driven  into  foreign  countries. 
Here  the  succession  was  suspended  by  actual  force,  and  a  new 
family  introduced  upon  the  throne:  in  whom,  however,  this 
new-acquired  throne  continued  hereditary  for  three  reigns; 
when,  upon  the  death  of  Hardiknut,  the  antient  Saxon  line 
was  restored  in  the  person  of  Edward  the  Confessor. 

He  was  not,  indeed,  the  true  heir  to  the  crown,  being  the 
younger  brother  of  King  Edmund  Ironside,  who  had  a  son 
Edward,  sirnamed  (from  his  exile)  the  Outlaw,  still  living. 
But  this  son  was  then  in  Hungary;  and,  the  English  having 
just  shaken  off  the  Danish  yoke,  it  was  necessary  that  some- 
body on  the  spot  should  mount  the  throne;  and  the  Confessor 
was  the  next  of  the  royal  line  then  in  England.  On  his  de- 
cease without  issue,  Harold  II.  usurped  the  throne;  and  al-  utumtJoa  or 
most  at  the  same  instant  came  on  the  Norman  invasion:  the  "       "' 

(r)  Puff.  L.  of  N.  &  N.  b.  8,  c.  18,  $6. 
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Edgar  AtheUng. 


[  •J99  ] 


WUltam  the  Nor. 
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right  to  the  crown  being  all  the  time  in  Edgur,  riiiiaiiied 
Atheling  (lO))  (which  signifies  in  the  Saxon  language  iBtO' 
irimUi  or  of  royal  blood),  who  was  the  son  of  Edward  the 
Outlaw,  and  grandson  of  Edmund  *  Ironside;  or,  as  Matthew 
Paris  (d)  well  expresses  the  sense  of  our  did  constitutioii^ 
^  Edmundna  cadem  laturferrtttin^  rex  natundu  4e  $tifpe  He^wn^ 
ffenuit  Edtoardum;  et  Edwardm  gemxU  Edgwrwn^  cui  dejitre 
debebatur  regnum  Anghrum/^ 

William  the  Norman  claittied  the  crown  by  viitue  of  a  pre- 
tended grant  from  King  Edward  the  Confessor;  a  grant  whiclH 
if  real,  was  in  itself  utterly  invalid:  because  it  was  made,  as 
Harold  well  observed  in  his  reply  to  William's  demand  (e), 
*^  absque  generoli  senatu*  et  popidi  conveniu  et  edktof*  which 
also  very  plainly  implies,  that  it  then  was  generally  understood 
that  the  king,  with  consent  of  the  general  council,  might  dis- 
pose of  the  crown  and  change  the  line  of  succession  (11^. 
William's  title  however  was  altogether  as  good  as  Harold's, 
he  being  a  mere  private  subject,  and  an  utter  stranger  to  the 
royal  blood.  Edgar  Atheling's  (12)  undoubted  right  was  over^- 
whelmed  by  the  violence  of  the  times;  though  frequently  as- 
serted by  the  English  nobility  after  the  conquest,  till  such  time 
as  he  died  without  issue:  but  all  their  attempts  proved  unsuc- 
cessful, and  only  served  ^e  more  firmly  to  establish  the  crown 
in  the  family  which  had  newly  acquired  it. 

This  conquest,  then,  by  William  of  Normandy,  was  like 
that  of  Canute  before,  a  forcible  transfer  of  the  crown  of  Eng- 
land into  a  new  family:  but,  the  crown  being  so  transferred, 
all  the  inherent  properties  of  the  crown  were  with  it  transfei^ 
red  also.  For,  the  victory  obtained  at  Hastings  not  being  {f) 
a  victory  over  the  nation  collectively  (13),  but  only  over  the 
person  of  Harold,  the  only  right  that  the  Conqueror  could 


{d)  A.  D.  1066. 

(«)  WilUam  of  Malmib.  L  t. 


(/)  Hale,  Hist.  C.  L.  c  5{    Seld. 
Rtvitfw  of  Tithot)  e.  S. 


(10)  Set  jMJl,  p.  20S. 

(11)  The  retort  of  Harold  to  WU- 
liam's  demand  hardly  authorizes  any 
other  concliuion  than  the  obvious  one, 
that,  between  two  competitors  for  the 
crown,  neither  of  whom  had  the  he- 
reditary right,  the  election  of  the 
people   ought    to    have    decided   the 


question ;  tnd  so  It  wonld,  had  fiot 
the  swofda  of  his  foreign  Ibllowen 
been  thrown  into  William's  scale,  aad 
caused  it  to  preponderate. 

(12)  See  pot f,  p.  20S. 

(18)  But  see  Vol.  3,  pp.  4S,  944, 
with  the  notes  thereto. 
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pretend  to  acquire  thereby  was  the  right  to  possess  the  crown 
of  England,  not  to  alter  the  nature  of  the  goremment.  And 
therefore,  as  the  Englbh  laws  still  remained  in  force,  he  must 
necessarily  take  the. crown  subject  to  those  laws,  and  with  all 
its  inherent  properties;  the  first  and  principal  of  which  was  its 
descendibilily.  Here  then  we  must  drop  our  race  of  Saxon 
kings,  at  least  for  awhile,  and  derive  our  descents  from  Wil- 
liam the  Conqueror  (14)  as  from  a  new  stock,  who  acquired 
by  right  of  war  (such  as  it  is,  yet  still  the  '^dernier  retort  of  [  •200  ] 
kings)  a  strong  and  undisputed  title  to  the  inheritable  crown 
of  £ngland. 

Accordingly,  it  descended  from  him  to  his  sons  William  IL  wuiiun  ii. 
and  Henry  I.  Robert,  it  must  be  owned,  his  eldest  son,  was  ^ 
kept  out  of  possession  by  the  arts  and  violence  of  his  brethren; 
who  perhaps  might  proceed  upon  a  notion,  which  prevailed 
for  some  time  in  the  law  of  descents,  (though  never  adopted 
as  the  rule  of  public  successions)  {y),  that  when  the  eldest  son 
was  already  provided  for,  (as  Robert  was  constituted  Duke  of 
Normandy  by  his  father's  will),  in  such  a  case  the  next  bro- 
ther was  entitled  to  enjoy  the  rest  of  their  father's  inheritance. 
But,  as  he  died  without  issue,  Henry  at  last  had  a  good  title 
to  the  throne,  whatever  he  might  have  at  first., 

Stephen  of  Blois,  who  succeeded  him,  was  indeed  the  grand-  Stephen  or  aw*. 
son  of  the  Conqueror,  by  Adelicia  his  daughter,  and  claimed 
the  throne  by  a  feeble  kind  of  hereditary  right:  not  as  being 
the  nearest  of  the  male  line,  but  as  the  nearest  male  of  the 
blood  royal,  excepting  his  elder  brother  Theobald;  who  was 
Earl  of  Blois,  and  therefore  seems  to  have  waived,  as  he  cer- 
tainly never  insisted  on,  so  troublesome  and  precarious  a  claim. 
The  real  right  was  in  the  Empress  Matilda  or  Maud,  the 
daughter  of  Henry  L;  the  rule  of  succession  being,  (where 
women  are  admitted  at  all),  that  the  daughter  of  a  son  shall 
be  preferred  to  the  son  of  a  daughter.  So  that  Stephen  was 
little  better  than  a  mere  usurper  (15):  and  therefore  he  rather 
chose  to  rely  on  a  title  by  election  (A),  while  the  Empress 

(g)  See   Lord   Lyttleton's  Life    of  eleetus,  4-c."     (Cart  a.  d.  1 136 ;  Ric 

Henry  II.  Vol.  1,  p.  467.  de  Hagiutald.  814 ;  Heame  ad  GuiL 

(A)  "Ego  Stephantu  Dei  gratia  at-  Neubr.  711). 
tentu  eieri  et  popuU  in  regem  Anglorum 


(14)  See  Vol  2,  p.  243. 
(15)  Sec  anttt  p*  19,  and  note  27. 
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Maud  did  not  fkil  to  assert  her  hereditary  right  by  the  sword: 
which  dispute  was  attended  with  various  success,  and  ended 
at  last  in  the  compromise  made  at  Wallingford,  that  Stephen 
should  keep  the  crown,  but  that  Henry,  the  son  of  Maud, 
*  should  succeed  him,  as  he  afterwards  accordingly  did. 

Henry  II.  Henry,  the  second  of  that  name,  was  (next  after  his  mother 

Matilda)  the  undoubted  heir  of  William  the  Conqueror ;  but 
he  had  also  another  connexion  in  blood,  which  endeared 
[  *201  ]  *him  still  farther  to  the  English.  He  was  lineally  descended 
from  Edmund  Ironside,  the  last  of  the  Saxon  race  of  here- 
ditary kings.  For  Edward  the  Outlaw,  the  son  of  Edmund 
Ironsidd,  had  (besides  Edgar  Atheling,  who  died  without 
issue)  a  daughter,  Margaret,  who  was  married  to  Malcolm, 
King  of  Scotland;  and  in  her  the  Saxon  hereditary  right 
resided.  By  Malcolm  she  had  several  children,  and,  among 
the  rest,  Matilda,  the  wife  of  Henry  I.,  who  by  him  had  the 
Empress  Maud,  the  mother  of  Henry  H.  Upon  which  ac- 
count the  Saxon  line  is,  in  our  histories,  frequently  said  to 
have  been  restored  in  his  person,  though  in  reality  that  right 
subsisted  in  the  sons  of  Malcolm  by  Queen  Margaret ;  King 
Henry's  best  title  being  as  heir  to  the  Conqueror. 
From  Henry  H,  the  crown  descended  to  his  eldest  son 

Ridiardi.  Richard  I.,   who  dying  childless,   the  right  vested  in   his 

nephew  Arthur,  the  son  of  Geoffrey,  his  next  brother :  but 

jobii.  John,  the  youngest  son  of  King  Henry,  seized  the  throne ; 

claiming,  as  appears  from  his  charters,  the  crown  by  heredi  • 
tary  right  (t) :  that  is  to  say,  he  was  next  of  kin  to  the  de- 
ceased king,  being  his  surviving  brother ;  whereas  Arthur  was 
removed  one  degree  farther,  being  his  brother's  son,  though 
by  right  of  representation  he  stood  in  the  place  of  his  father 
Geoffrey.  And  however  flimsy  this  title,  and  those  of  William 
Rufus  and  Stephen  of  Blois,  may  appear  at  this  distance  to 
us,  after  the  law  of  descents  hath  now  been  settled  for  so 
many  centuries,  they  were  sufiicient  to  puzzle  the  understand- 
ings of  our  brave,  but  unlettered  ancestors  (16).    Nor,  indeed, 

(i)  " — Regni  AngUa  ;  qwod  nobis  Jure  competit  hareditario"   Spelm.  Hist  R. 
Joh.  apud  Wilkinsi  854. 


(16)  The  contest  between  Baliol  and     right  was  concerned,  turned  upon  this 
Bruce  for  the  Scottish  throne,  so  far  as     point    Baliol  had  the  preferable  tiUe, 
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can  we  wonder  at  the  number  of  partizans  who  espoused  the 
pretensions  of  King  John  in  particular,  since,  even  in  the 
reign  of  his  father  King  Henry  IL,  it  was  a  point  undeter- 
mined {j)y  whether,  even  in  common  inheritances,  the  child  of 
an  elder  brother  should  succeed  to  the  land  in  right  of  repre- 
sentation, or  the  younger  surviving  brother  in  right  of  prox- 
imity of  blood.  Nor  is  it  to  this  day  decided,  in  the  collateral 
succession  to  the  fiefs  of  the  empire,  whether  the  order  of 
the  stocks,  or  the  proximity  of  degree,  shall  take  place  (A). 
However,  on  the  death  of  Arthur  *and  his  sister  Eleanor  [  *202  ] 
without  issue,  a  clear  and  indisputable  title  vested  in  Henry  HI.  Henry  in. 
the  son  of  John ;  and  from  him  to  Richard  the  Second,  a  sue-  Richard  ii. 
cession  of  six  generations,  the  crown  descended  in  the  true 
hereditary  line.  Under  one  of  which  race  of  princes  (Z)  we 
find  it  declared  in  parliament,  *Hhat  the  law  of  the  crown  of 
England  is,  and  always  hath  been,  that  the  children  of  the 
king  of  England,  whether  born  in  England  or  elsewhere, 
ought  to  bear  the  inheritance  after  the  death  of  their  ances- 
tors. Which  law  our  sovereign  lord  the  king,  the  prelates, 
earls,  and  barons,  and  other  great  men,  together  with  all  the 
commons  in  parliament  assembled,  do  approve  and  affirm  for 


ever.'* 


Upon  Richard  the  Second's  resignation  of*  the  crown,  he 
having  no  children,  the  right  resulted  to  the  issue  of  his 
grandfather  Edward  HI.  That  king  had  many  children  be- 
sides his  eldest,  Edward  the  black  prince  of  Wales,  the  father 
of  Richard  H. ;  but  to  avoid  confusion,  I  shall  only  mention 
three:  William  his  second  son,  who  died  without  issue; 
Lionel  duke  of  Clarence,  his  third  son ;  and  John  of  Gant 
duke  of  Lancaster,  his  fourth.  By  the  rules  of  succession, 
therefore,  the  posterity  of  Lionel  duke  of  Clarence  were  en- 
titled to  the  throne  upon  the  resignation  of  King  Richard ; 
and  had  accordingly  been  declared  by  the  king,  many  years  be- 
fore, the  presumptive  heirs  of  the  crown ;  which  declaration 
was  also  confirmed  in  parliament  (m).      But  Henry  duke  of  [{^^[^"^^ 

(j)  Glanv.  1.  7,  c.  3.  (0  Stat  25  Edw.  III.  sL  2. 

(k)  Mod.  Un.  Hist  xxx.  612.  .    (m)  Sandfnrd's  Geneal.  Hist  246. 

if  the  doctrine  of  representation  was     those  days,  he  was  the  stouter  soldier 
admitted :  Bruce  had  proximity  in  his     of  the  two. 
fiivour,  and,  what  was  of  more  avail  in 
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Lancaster,  the  son  of  John  of  Gant,  having  then  a  lai^anny 
in  the  kingdom,  the  pretence  of  raising  which  was  to  recover 
his  patrimony  from  the  king,  and  to  redress  the  grievances  of 
the  subject,  it  was  impossible  for  any  other  title  to  be  asserted 
with  any  safety ;  and  he  became  king  under  the  title  of  Heniy 
IV.  But,  as  Sir  Matthew  Hale  remarks  (n),  though  the 
people  unjustly  assisted  Henry  IV.  in  his  usurpation  of  the 
crown,  yet  he  was  not  admitted  thereto  until  he  had  declared 
that  he  claimed,  not  as  a  conqueror,  (which  he  very  much  in- 
clined to  do)  (o),  but  as  a  successor,  descended  by  right  line 
of  the  blood  royal ;  as  appears  from  the  rolls  of  parliament  in 
those  times.  And,  in  order  to  this,  he  set  up  a  shew  of  two 
[  *203  ]  titles:  *the  one  upon  the  pretence  of  being  the  first  of  the 
blood  royal  in  the  entire  male  line,  whereas  the  duke  of  Cla- 
rence left  only  one  daughter  Philippa;  from  which  female 
branch,  by  a  marriage  with  Edmond  Mortimer,  Earl  of  March, 
the  house  of  York  descended :  the  other,  by  reviving  an  ex- 
ploded rumour,  first  propagated  by  John  of  Gant,  that  Ed- 
mond earl  of  Lancaster  (to  whom  Henry's  mother  was  heiress) 
was  in  reality  the  elder  brother  of  King  Edward  I. :  though 
his  parents,  on  account  of  his  personal  deformity,  had  im- 
posed him  on  the  world  for  the  younger;  and  therefore 
Henry  would  be  entitled  to  the  crown,  either  as  successor 
to  Richard  II.  in  case  the  entire  male  line  was  allowed  a 
preference  to  the  female;  or  even  prior  to  that  unfortunate 
prince,  if  the  crown  could  descend  through  a  female,  while 
an  entire  male  line  was  existing. 

However,  as  in  Edward  the  Third's  time  we  find  the  par^ 
liament  approving  and  affirming  the  law  of  the  crown,  as 
before  stated,  so  in  the  reign  of  Henry  IV.  they  actually 
exerted  their  right  of  new  settling  the  succession  to  the 
crown.  And  this  was  done  by  the  statute  7  Hen.  IV.  c  2, 
Npwtettiement  wfaereby  it  is  enacted,  *^  that  the  inheritance  of  the  crown  and 
7H^.7v!rk?.  realms  of  England  and  France,  and  all  other  the  king's  do- 
minions, shall  be  set  and  remain  {p)  in  the  person  of  our  sove- 
reign lord  the  king,  and  in  the  heirs  of  his  body  issuing;"  and 
Prince  Henry  is  declared  heir  apparent  to  the  crown,  to  hold 
to  him  and  the  heirs  of  his  body  issuing,  with  remainder  to 

(«)  HistC.  L.C.6.  (o)  Seld.  Tit.  Hon.  1.  3. 

(p)  SoU  myt  ei  demoerge. 
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Lord  Thomas,  Loid  John,  and  Lord  Humphry,  the  king's 
sons,  and  tho  heirs  of  their  bodies  respectivQly ;  which  is 
indeed  nothing  more  than  the  law  would  have  done  before, 
provided  Henry  the  Fourth  had  been  a  rightful  king.  It^ 
however,  serves  to  shew  that  it  was  then  generally  understood 
that  the  king  and  parliament  had  a  right  to  new-model  and 
regulate  the  succession  to  the  crown ;  and  we  may  also  ob- 
serve with  what  caution  and  delicacy  the.  parliament  then 
avoided  declaring  any  sentiment  of  Henry's  efiginal  titles 
However,  Sir  Edward  Coke  more  than  once  expressly  de* 
dares  (9),  that  at  the  time  of  ^passing  this  act  the  right  [  *204  ] 
of  the  crown  was  in  the  descent  from  IHiili[q>a,  daughter  and 
heir  of  Lionel,  Duke  of  Clarence. 

Nevertheless,  the  crown  descended  regularly  firom  Henry  Hemy  v. 
IV.  to  his  son  and  grandson  Henry  V.and  VL;  in  the  latter  Henry  vi. 
of  whose  reigns  the  house  of  York  asserted  their  dormant  title; 
and,  after  imbruing  the  kingdom  in  blood  and  confusion  for 
seven  years  together,  at  last  established  it  in  the  person  of 
Edward  IV.  At  his  accession  to  the  throne,  after  a  breach  Edwaniiv. 
of  the  succession  that  continued  for  three  descents,  and  above 
threescore  years,  the  distinction  of  a  king  dejure  and  a  king 
de  fado  began  to  be  first  taken ;  in  order  to  indemnify  such 
as  had  submitted  to  the  late  establishment,  and  to  provide  for 
the  peace  of  the  kingdom,  by  confirming  all  honours  conferred 
and  all  acts  done  by  those  who  were  now  called  the  usurpers, 
not  tending  to  the  disherison  of  the  rightful  heir.  In  statute 
1  Edw.  IV.  c.  1,  the  three  Henrys  are  styled,  ^^late  kings  of 
England  successively  in  dede,  and  not  of  ryght."  And  in 
all  the  charters  which  I  have  met  with  of  King  Edward, 
wherever  he  has  occasion  to  speak  of  any  of  the  line  of 
Lancaster,  he  calls  them  *^  nuper  ds  Jixctoy  et  nan  de  jure^ 
rtget  AnffUaJ* 

Edward  IV.  left  two  sons  and  a  daughter ;  the  eldest  of 
which  sons.  King  Edward  V.,  enjoyed  the  regal  dignity  for  a  Edwtniv. 
very  short  time,  and  was  then  deposed  by  Richard,  his  un«  Riduniiii. 
natural  uncle,  who  inunediately  usurped  the  royal  dignity, 
having  previously  insinuated  to  the  populace  a  suspicion  of 
bastardy  in  the  children  of  Edward  IV.,  to  make  a  shew 
of  some  hereditary  title:    after  which  he  is  generally  be- 

(g)  4  Init  S7. 206. 
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lieved(17)  to  have  murdered  his  two  nephews;  upon  whose 
death    the    right   of    the    crown    devolved   to   their    sister 
Elizabeth. 
Henry  Earl  or  The  tyrannical  reififn  of  Kine:  Richard  III.  gave  occasion 

Richmond  AMerta  __  t-iii»t»'i  i  i-'i^^i. 

his  remote  and       to  Henrv,  harl  of  Kichmond,  to  assert  bis  title  to  the  crown. 

unaccountable  . 

title.  A  title  the  most  remote  and  unaccountable  that  was  ever  set 

up,  and  which  nothing  could  have  given  success  to  but  the 
universal  detestation  of  the  then  usurper  Richard.  For,  be- 
sides that  he  claimed  under  a  descent  from  John  of  Gant, 
whose  title  was  now  exploded,  the  claim  (such  as  it  was)  was 
through  John,  Earl  of  Somerset,  a  bastard  son,  begotten  by 
[  *205  ]  John  of  *Gant  upon  Catherine  Swinford.  It  is  true  that,  by 
an  act  of  parliament  20  Ric  11.  this  son  was,  with  others,  le- 
gitimated and  made  inheritable  to  all  lands,  offices,  and  dig- 
nities, as  if  he  had  been  born  in  wedlock ;  but  still  with  an 
express    reservation   of  the    crown,    **  excepta   dignitate  re- 

gali  (r)." 

Notwithstanding  all  this,  immediately  after  the  battle  of 
Bosworth  Field,  he  assumed  the  regal  dignity ;  the  right  of 
the  crown  then  being,  as  Sir  Edward  Coke  expressly  de- 
clares («),  in  Elizabeth,  eldest  daughter  of  Edward  IV.; 
and  his  possession  was  established  by  parliament,  holden  the 
first  year  of  his  reign.  In  the  act  for  which  purpose  the  par- 
liament seems  to  have  copied  the  caution  of  their  prede- 
cessors in  the  reign  of  Henry  IV.;  and  therefore  (as  Lord 
Bacon,  the  historian  of  this  reign,  observes)  carefully  avoided 
any  recognition  of  Henry  VIl.'s  right,  which  indeed  was  none 
at  all ;  and  the  king  would  not  have  it  by  way  of  new  law  or 
ordinance,  whereby  a  right  might  seem  to  be  created  and  confer^ 
red  upon  him ;  and  therefore  a  middle  way  was  rather  chosen, 
by  way  (as  the  noble  historian  expresses  it)  of  establiskmeni^ 
and  that  under  covert  and  indifferent  words,  <^  that  the  in- 
heritance of  the  crown  should  rest^  remain^  and  abide  in  King 
Henry  VII.  and  the  heirs  of  his  body ;"  thereby  providing  for 
the  fixture,  and  at  the  same  time  acknowledging  his  present 
possession ;    but  not  determining  either  way,  whether  that 

(r)  4  Inst  36.  («)  Ibid.  87. 


(17)  And  that  general  belief  has  not  been  changed  by  the  publication  of 
Horace  Walpole's  "  Historic  Doubu.*' 
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possession  was  dejure  or  de  facto  merely.  However,'  be  soon 
after  married  Elizabeth  of  York,  tbe  undoubted  heiress  of  the 
Conqueror,  and  thereby  gained  (as  Sir  Edward  Coke  (t)  de- 
clares) by  much  his  best  title  to  the  crown.  Whereupon  the 
act  made  in  hi3  favour  was  so  much  disregarded,  that  it  never 
was  printed  in  our  statute  books. 

Henry  the  Eighth,  the  issue  of  this*  marriage,  succeeded  Henry  vm. 
to  the  crown  by  clear  indisputable  hereditary  right,  and 
transmitted  it  to  his  three  children  in  successive  order.  But 
in  his  reign  we  at  several  times  find  the  parliament  busy  in 
regulating  the  succession  to  the  kingdom.  And,  first,  by  *sta-  [  *206  ] 
tute  25  Hen.  VOL  c  12,  which  recites  the  mischieiis  which 
have  and  may  ensue  by  disputed  titles,  because  no  perfect  and 
substantial  provision  hath  been  made  by  law  concerning  the 
succession ;  and  then  enacts,  that  the  crown  shall  be  entailed 
Co  his  majesty,  and  the  sons  or  heirs  male  of  his  body ;  and, 
in  default  of  such  sons,  to  the  Lady  Elizabeth,  (who  is  de» 
clared  to  be  the  king's  eldest  issue  female,  in  exclusion  of  the 
Lady  Mary,  on  account  of  her  supposed  illegitimacy  by  the 
divorce  of  her  mother  Queen  Catherine),  and  to  the  Lady 
Elizabeth's  heirs  of  her  body;  and  so  on  from  issue  female  to 
issue  female,  and  the  heirs  of  their  bodies,  by  course  of  inhe-* 
ritance  according  to  their  ages,  as  the  croum  of  England  hath 
been  accustomed,  and  ought  to  go,  in  case  where  there  be  heirs 
£emale  of  the  same :  and  in  default  of  issue  female,  then  to 
the  king's  right  heirs  for  ever.  This  single  statute  is  an 
ample  proof  of  all  the  four  positions  we  at  first  set  out  with. 

But,  upon  the  king's  divorce  from  Anne  Boleyn,  this  sta** 
tute  was,  with  regard  to  the  settlement  of  the  crown,  repealed 
by  statute  28  Hen.VUL  c.  7,  wherein  the  Lady  Elizabeth  is 
also,  as  well  as  the  Lady  Mary,  bastardized,  and  the  crown 
settled  on  the  king's  children  by  Queen  Jane  Seymour,  and 
his  future  wives;  and,  in  defect  of  such  children,  then  with 
this  remarkable  remainder,  to  such  persons  as  the  king  by  let- 
ters patent,  or  last  will  and  testament,  should  limit  and  ap- 
point the  same:  a  vast  power,  but  notwithstanding,  as  it  was 
regularly  vested  in  him  by  the  supreme  legislative  authority,  , 
it  was,-  therefore,  indisputably  valid.  But  this  power  was  never 
carried  into  execution;   for,  by  statute  35  Hen. VHI.  c.  1» 

(l)4Intt.S7. 
TOL.  I.  T 
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the  king's  two  daughters  are  legitimated  again,  and  the  crown 
is  limited  to  prince  Edward  by  name,  after  that  to  the  Lady 
Mary,  and  then  to  the  Lady  Elizabeth,  and  the  heirs  of  their 
respective  bodies;  which  succession  took  effect  accordingly, 
being  indeed  no  other  than  the  usual  course  of  the  law,  with 
regard  to  the  descent  of  the  crown. 

Mary.  but,  lest  there  should  remain  any  doubt  in  the  minds  of  the 

people,  through  this  jumble  of  acts  for  limiting  the  succession, 
[  ♦207  ]  by  statute  1  Mary,  stat.  2,  c  1,  Queen  Mary's  *hereditary 
right  to  the  throne  is  acknowledged  and  recognised  in  these 
words:  "  The  crown  of  these  realms  is  most  lawfully,  justly, 
and  rightly  descended  and  come  to  the  queen's  highness  that 
now  is,  being  the  very  true  and  undoubted  heir  and  inheritrix 
thereof."  And  again,  upon  the  queen's  marriage  with  Philip 
of  Spain,  in  the  statute  which  settles  the  preliminaries  of  that 
match  (tt),  the  hereditary  right  to  the  crown  is  thus  asserted 
and  declared:  "  As  touching  the  right  of  the  queen's  inherit- 
ance in  the  realm  and  dominions  of  England,  the  children, 
whether  male  or  female,  shall  succeed  in  them,  according  to 
the  known  laws,  statutes,  and  customs  of  the  same."  Which 
determination  of  the  parliament,  that  the  succession  shall  con- 
tinue in  the  usual  course,  seems  tacitly  to  imply  a  power  of 
new-modelling  and  altering  it,  in  case  the  legislature  had 
thought  proper. 

Eiiabeth.  Ou  Queou  Elizabeth's  acxsession,  her  right  is  recognised  in 

still  stronger  terms  than  her  sister's;  the  parlismient  acknow- 
ledging (t^),  **  that  the  queen's  highness  is,  and  in  very  deed 
and  of  most  mere  right  ought  to  be,  by  the  laws  of  God,  and 
the  laws  and  statutes  of  this  realm,  our  most  lawful  and  right- 
ful sovereign  liege  lady  and  queen;  and  that  her  highness  is 
rightly,  lineally,  and  lawfully  descended  and  come  of  the  blood 
royal  of  this  realm  of  England;  in  and  to  whose  princely  per- 
son, and  to  the  heirs  of  her  body  lawfully  to  be  begotten,  after 
her^  the  imperial  crown  and  dignity  of  this  realm  doth  belong." 
And  in  the  same  reign,  by  statute  13  Eliz.  c.  I,  we  find  the 
right  of  pai'liament  to  direct  the  succession  of  the  crown  as- 
serted in  the  most  explicit  words:  ^  If  any  person  shall  hold, 
diBrm,  or  maintain  that  the  common  laws  of  this  realm,  not 
altered  by  parliament,  ought  not  to  direct  the  right  of  the 

(ft)  I  Mary,  st.  2,  c.  2.  (v)  Stat.  1  Elis.  c.  3. 
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erown  of  England;  or  that  the  queen's  majesty,  with  and  by 
the  authority  of  parliament,  is  not  able  to  make  laws  and  sta- 
tutes of  Sufficient  force  and  validity  to  limit  and  bind  the  crown 
of  this  realm,  and  the  descent,  limitation,  inheritance,  and  go- 
vernment thereof:  such  person,  so  holding,  affirming,  or  main- 
tainidg,  shall,  ^during  the  life  of  the  queen,  be  guilty  of  high  [  *208  ] 
treason;  and  after  her  decease  shall  b^  guilty  of  a  misdemes- 
nor,  and  forfeit  his  goods  and  chattels/* 

On  the  death  of  Queen  Elizabeth,  without  issue,  the  line  of  james  i. 
Henry  VIII.  became  extinct.  It  therefore  became  necessary 
to  recur  to  the  other  issue  of  Henry  VII.  by  Eliicabeth  of  York 
his  queen;  who^  eldest  daughter  Margaret  having  married 
James  IV.,  king  of  Scotland,  King  James  the  Sixth  of  Scotland, 
and  of  England  the  First,  was  the  lineal  descendant  from  that 
alliance*  So  that  in  his  person,  as  clearly  as  in  Henry  VIII., 
centered  all  the  claims  of  different  competitors,  from  the  Con- 
quest downwards,  he  being  indisputably  the  lineal  heir  of  the 
Conqueror.  And,  what  is  still  more  remarkable,  in  his  per- 
son also  centered  the  right  of  the  Saxon  monarchs,  which  had 
been  suspended  from  the  Conquest  till  his  accession.  For, 
afi  was  formerly  observed,  Margaret,  the  sister  of  Edgar 
Atheling  (18),  the  daughter  of  Edward  the  Outlaw,  and 
granddaughter  of  King  Edmund  Ironside,  was  the  person 
in  mhbm  the  hereditary  right  of  the  Saxon  kings,  supposing 
it  not  abolished  by  the  Conquest,  resided.  She  married  Mal- 
colm, king  of  Scotland;  and  Henry  II.,  by  a  descent  from 
Matilda  their  daughter,  is  generally  called  the  restorer  of  the 
Saxon  line.  But  it  must  be  remembered,  that  Malcolm,  by 
his  Saxon  queen,  had  sons  as  well  as  daughters;  and  that  the 
royal  family  of  Scotland,  from  that  time  downwards,  were  the 
offspring  of  Malcolm  and  Margaret.  Of  this  royal  family, 
King  James  the  First  was  the  direct  lineal  heir,  and  therefore 
united  in  his  person  every  possible  claim  by  hereditary  right 
to  the  English  as  well  as  Scottish  throne,  being  the  heir  both 
of  Egbert  apd  William  the  Conqueror. 

And  it  is  no  wonder  that  a  prince  of  more  learning  than 

wisdom,  who  could  deduce  an  hereditary  title  for  more  than 

eight  hundred  years,  should  easily  be  taught  by  the  flatterers 

of  the  times  to  believe  there  was  something  divine  in  this 

■■■■  ■ -  ■  ,     ■-  _ 

(18)  SeeanU,  p.  199. 

t2 


208 


[  •209  ] 


CharlM  I. 


OF  THE  KING,  AND  HIS  TITLE. 

right,  and  that  the  finger  of  Providence  was  visible  id  its 
•preservation.  Whereas,  though  a  wise  institution,  it  was 
clearly  a  human  institution;  and  the  right  inherent  in  him  no 
natural,  but  a  positive^  right.  And  in  this,  and  no  other  light 
was  it  taken  by  the  English  parliament  (19);  who  by  statute 
1  Jac.  I.  c.  1,  did  ^^  recognise  and  acknowledge,  that  immedi- 
ately upon  the  dissolution  and  decease  of  Elizabeth,  late  queen 
of  England,  the  imperial  crown  thereof  did  by  inherent  birth- 
right, and  lawful  and  undoubted  succession,  descend  and 
come  to  his  most  excellent  majesty,  as  being  lineally,  justly, 
and  lawfully,  next  and  sole  heir  of  the  blood  royal  of  this 
realm."  Not  a  word  here  of  any  right  immediately  derived 
from  Heaven;  which,  if  it  existed  any  where,  must  be  sought 
for  among  the  aborigines  of  the  island,  the  antient  Britons, 
among  whose  princes,  indeed,  some  have  gone  to  search  it  for 
him  (w). 

But,  wild  and  absurd  as  the  doctrine  of  divine  right  most 
undoubtedly  is,  it  is  still  more  astonishing,  that  when  so  many 
human  hereditary  rights  had  centered  in  this  king,  his  son  and 
heir.  King  Charles  the  First,  should  be  told  by  those  infamous 
judges,  who  pronounced  his  unparalleled  sentence,  that  he  was 
an  elective  (20)  prince ;  elected  by  his  people,  and  therefore 
accountable  to  them,  in  his  own  proper  person,  for  his  con- 
duct The  confusion,  instability,  and  madness,  which  followed 
the  fatal  catastrophe  of  that  pious  and  unfortunate  prince,  will 
be  a  standing  argument  in  &vour  of  hereditary  monarchy  to 

{w)  Elisabeth  of  York,  the  mother  Gladys,    only  sister    to   Llewellin  ap 

of  Queen  Margaret  of  Scotland,  was  Jorwerth  the  Great,  had  the  true  right 

heiress  of  the  house  of  Mortimer.  And  to  the  principality  of  Wales.     (Hist 

Mr.  Carte  observes,  that  the  house  of  Eng.  UL  705). 
Mortimer,  in  virtue  of  its  descent  from 


(19)  It  is  dJiBcult  to  say  in  what 
light  it  was  considered  by  that  parlia- 
ment, which,  in  the  preamble  to  the 
statute,  declares  with  nauseous  pe- 
dantry, that  "  upon  the  knees  of  their 
hearts  they  agnise  their  constant  faith, 
obedience,  and  loyalty  to  his  majesty 
and  his  royal  progeny." — Ch. 

(20)  See  anie,  p.  190,  n.  1. 

A  late  annotator  has  said,  that "  every 
line  of  the  preceding  page  might  es- 


tablish the  fact  of  this  monarchy  being 
elective  in  point  of  fundamental  law.*' 
But,  surely  he  must  be  blind,  or  per- 
verse, who  cannot,  or  will  not,  see  any 
medium  between  indefeasible  heredi- 
tary right,  and  merely  an  elective  tide 
to  the  crown.  Inheritance,  according 
to  settled  laws  of  descent,  is  the  general 
rule :  the  power  of  altering  the  line  of 
descent  is  the  occasional  ezraptioB* 
(Seepotl,  pp.  214,  217,  and  409). 
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all  future  ages;  as  they  proved  at  last  to  the  then  deluded 
people:  who,  in  order  to  recover  that  peace  and  happiness 
which  for  twenty  years  together  they  had  lost,  in  a  solemn 
parliamentary  convention  of  the  estates,  restored  the  right  heir 
of  the  crown.  And  in  the  proclamation  for  that  purpose, 
which  was  drawn  up  and  attended  by  both  houses  {x),  they 
declared,  ^*  that  according  to  their  duty  and  allegiance  they 
did  heartily,  joyfully,  and  unanimously  acknowledge  and  pro- 
claim, that  immediately  upon  the  ^decease  of  our  late  sove-  [  *210  ] 
reign  lord  King  Charles,  the  imperial  crown  of  these  realms 
did,  by  inherent  birthright  and  lawful  and  undoubted  succes- 
sion, descend  and  come  to  his  most  excellent  majesty  Charles 
the  Second,  as  being  lineally,  justly,  and  lawfully,  next  heir  of 
the  blood  royal  of  this  realm :  and  thereunto  they  most  hum- 
bly and  fsuthfully  did  submit  and  oblige  themselves,  their  heirs, 
and  posterity  for  ever." 

Thus,  I  think,  it  clearly  appears,  from  the  highest  autho- 
rity this  nation  is  acquainted  with,  that  the  crown  of  England 
hath  been  ever  an  hereditary  crown,  though  subject  to  limita- 
tions by  parliament.  The  remainder  of  this  chapter  will  con<* 
sist  principally  of  those  instances  wherein  the  parliament  has 
asserted  or  exercised  this  right  of  altering  and  limiting  the  . 
succession;  a  right  which,  we  have  seen,  was  before  exercised 
and  asserted  in  the  reigns  of  Henry  IV.,  Henry  VH.,  Henry 
VIIL,  Queen  Mary,  and  Queen  Elizabeth. 

The  first  instance,  in  point  of  time,  is  the  famous  bill  of  Biuoresciuiioa. 
exclusion,  which  raised  such  a  ferment  in  the  latter  end  of  the 
reign  of  King  Charles  the  Second.  It  is  well  known  that  the 
purport  of  this  bill  was  to  have  set  aside  the  king's  brother 
and  presumptive  heir,  the  Duke  of  York,  from  the  succession, 
on  the  score  of  his  being  a  papist;  that  it  passed  the  house  of 
commons,  but  was  rejected  by  the  lords;  the  king  having  also 
declared  beforehand,  that  he  never  would  be  brought  to  con- 
sent to  it.  And  from  this  transaction  we  may  collect  two 
things:  1.  That  the  crown  was  universally  acknowledged  to 
be  hereditary;  and  the  inheritance  indefeasible  unless  by  par- 
liament: else  it  had  been  needless  to  prefer  such  a  bill.  2. 
That  the  parliament  had  a  power  to  have  defeated  the  inhe- 
ritance: else  such  a  bill  had  been  ineffectual.     The  commons 

(x)  Com.  Journ.  8  May,  1660. 
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acknowledged  the  hereditary  right  then  subsisting;  and  the 
lords  did  not  dispute  the  power,  but  merely  the  propriety  of 
an  exclusion.  However,  as  the  bill  took  no  effect.  King 
James  the  Second  succeeded  to  the  throne  of  his  ances- 
tors; and  might  have  enjoyed  it  during  the  remainder  of 
his  life,  but  for  his  own  infatuated  conduct,  which,  with 
other  concurring  circumstances,  brought  on  the  revolution 
in  1688. 

The  true  ground  and  principle  upon  which  that  memorable 
event  proceeded  was  an  entirely  new  case  in  politics,  which 
had  never  before  happened  in  our  history, — the  abdication  of 
the  reigning  monarch,  and  the  vacancy  of  the  throne  there- 
upon. It  was  not  a  defeazance  of  the  right  of  succession,  and 
a  new  limitation  of  the  crown,  by  the  king  and  both  houses  of 
parliament:  it  was  the  act  of  the  nation  alone,  upon  a  convic- 
tion that  there  was  no  king  in  being.  For  in  a  full  assembly 
of  the  lords  and  commons,  met  in  a  convention  upon  the  sup- 
position of  this  vacancy,  both  houses  {y)  came  to  this  resolu* 
tion:  ^^  That  King  James  the  Second,  having  endeavoured  to 
subvert  the  constitution  of  the  kingdom^  by  breaking  the  ori- 
ginal contract  (21)  between  king  and  people;  and,  by  the  ad- 
vice of  Jesuits  and  other  wicked  persons,  having  violated  the 
fundamental  laws;  and  having  withdrawn  himself  out*  of  this 
kingdom;  has  abdicated  the  government,  and  that  the  throne 
is  thereby  vacant."  Thus  ended  at  once,  by  this  sudden  and 
unexpected  vacancy  of  the  throne,  the  old  line  of  succession; 
which,  from  the  Conquest,  had  lasted  above  six  hundred  years, 
and  from  the  union  of  the  Heptarchy  in  King  Egbert,  almost 
nine  hundred.  The  facts  themselves  thus  appealed  to,  the 
king's  endeavour  to  subvert  the  constitution  by  breaking  the 
original  contract,  his  violation  of  the  fundamental  laws,  and 
his  withdrawing  himself  out  of  the  kingdom,  were  evident 
and  notorious ;  and  the  consequences  drawn  from  these  facts, 
(namely,  that  they  amounted  to  an  abdication  of  the  govern- 
ment; which  abdication  did  not  affect  only  the  person  of  the 
king  himself,  but  also  all  his  heirs,  and  rendered  the  throne 
absolutely  and  completely  vacant),  it  belonged  to  our  ancestors 

(y)  Com.  Journ.  7  Feb.  1688. 


(21)  See  post,  ^,  233. 


OF  TH£  KINO,  AND  HIS  TITLE. 


211 


tp  determine  (22),  For,  whenever  a  question  arises  between 
tbe  society  at  large  and  any  magistrate  vested  with  powers 
originally  delegated  by  that  society,  it  must  be  decided  by  the 
voice  of  the  society  itself:  there  is  not  upon  earth  any  other 
tribunal  to  resort  to.  And  that  these  consequences  were  fairly 
deduced  from  these  facts,  our  ancestors  have  solemnly  deter- 
mined, in  a  full  parliamentary  convention  representing  the 
whole  society.  The  ^reasons  upon  which  they  decided  may  be  [  *212  ] 
found  at  large  in  the  parliamentary  proceedings  of  the  times; 
and  may  be  matter  of  instructive  amusement  for  us  to  contem- 
plate as  a  specidative  point  of  history.  But  care  must  be  taken 
not  to  carry  this  inquiry  further  than  merely  for  instruction  or 
amusement.  The  idea,  that  the  consciences  of  posterity  were 
concerned  in  the  rectitude  of  their  ancestors'  decisions,  gave 
birth  to  those  dangerous  political  heresies,  which  so  long  dis- 
tracted the  state,  but  at  length  are  all  happily  extinguished. 
I  therefore  rather  chuse  to  consider  this  great  political  mear 
sure  upon  the  solid  footing  of  authority,  than  to  reason  in  its 
feivour  from  its  justice,  moderation,  and  expedience:  because 
that  might  imply  a  right  of  dissenting  or  revolting  from  it,  in 
case  we  should  think  it  to  have  been  unjust,  oppressive,  or 
inexpedient.  Whereas,  our  ancestors  having  most  indisputa- 
bly a  competent  jurisdiction  to  decide  this  great  and  impor- 
tant question,  and  having  in  fact  decided  it,  it  is  now  become 
our  duty  at  this  distance  of  time  to  acquiesce  in  their  determi- 
nation; being  bom  under  that  establishment  which  was  built 
upon  this  foundation,  and  obliged  by  every  tie,  religious  as 
well  as  civil,  to  maintain  it. 
.    But,  while  we  rest  this  fundamental  transaction,  in  point  of  Remarks  on  the 

revolulioD  of 
1(»8. 


(22)  The  convention  in  Scotland 
drew  the  same  conclusion,  vie.  the 
TBcancy  of  Uie  throne,  from  premises 
and  in  language  much  more  bold  and 
intelligible.  The  mystery  of  the  de- 
claration of  the  English  convention 
betrays  that  timidity  which  it  was  in- 
tended to  conceaL  "  The  estates  of 
the  kingdom  of  Scotland  find  and  de- 
clare, that  King  James  the  Seventh, 
being  a  professed  papist,  did  assume 
the  royal  power,  and  acted  as  a  king, 
without  ever  taking  the  oath  required 


by  law;  and  had,  by  the  advice  of  evil 
and  wicked  counsellors,  invaded  the 
fundamental  constitution  of  this  king- 
dom, and  altered  it  from  a  legal  and 
limited  monarchy  to  an  arbitrary  de- 
spotic power;  and  had  governed  the 
same  to  the  subversion  of  the  protes- 
tant  religion,  and  violation  of  the  laws 
and  liberties  of  the  nation,  inverting  all 
the  ends  of  government,  whereby  he 
had  fore/auUed  the  crown,  and  the 
throne  was  become  vacant"  (Tyndal, 
71,  fol.  Cont  of  Rapin). — Ch. 
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authority,  upon  grounds  the  least  liable  to  cavil,  we  are  bocind 
both  in  justice  and  gratitude  to  add,  that  k  was  conducted 
with  a  temper  and  moderation  which  naturally  arose  from  its 
equity ;  that,  however  it  might  in  some  respects  go  beyond 
the  letterW  our  antient  laws  (the  reason  of  which  will  more 
fully  appear  hereafter)  (z),  it  was  agreeable  to  the  spirit  of 
our  constitution,  and  the  rights  of  human  nature  (28)- ;  and 
that  though  in  other  points,  owing  to  the  peculiar  circum- 
stances of  things  and  persons,  it  was  not  altogether  so  perfect 
as  might  have  been  wished,  yet  from  thence  a  new  sera  com* 
menced,  in  which  the  bounds  of  prerogative  and  liberty  have 
been  better  defined,  the  principles  of  government  more  tho- 
roughly examined  and  understood,  and  the  rights  of  the  sub* 
ject  more  explicitly  guarded  by  legal  provisions,  than  in  any 
other  period   of  the  English   history.     In   particular,    it  is 
[  •213  ]     *worthy  observation,  that  the  convention,  in  this  their  Judg- 
ment,  avoided  with  great  wisdom   the  wild  extremes   into 
which   the  visionary  theories  of  some   zealous   republicans 
would  have  led  them.     They  held  that  this  misconduct  of 
King  James  amounted  to  an  endeavour  to  subvert  the  consti- 
tution ;  and  not  to  an  actual  subversion,  or  total  dissolution 
of    the  government,    according    to   the   principles   of    Mr. 
Locke  (a)  (24) :  which  would  have  reduced  the  society  almost 
to  a  state  of  nature :   would   have  levelled  all  distinctions 
of  honour,  rank,  offices  and  property;  would  have  annihilated 
the  sovereign  power,  and,  in  consequence,  have  repealed  all 
positive  laws :  and  would  have  left  the  people  at  liberty  to 
have  erected  a  new  system  of  state  upon  a  new  foundation  of 
polity.     They  therefore  very  prudently  voted  it  to  amount  to 
no  more  than  an  abdication  of  the  government,  and  a  conse- 
quent vacancy  of  the  throne;  whereby  the  government  was 
allowed  to  subsist,  though  the  executive  magistrate  was  gone, 
and  the  kingly  office  to  remain,  though  King  James  was  no 
longer  king  (b).     And  thus  the  constitution  was  kept  entire  r 
which,  upon  every  sound  principle  of  government,  must  other- 

(z)  See  chap,  7.  (o)  On  Gov.  p.  2,  c  19. 

(6)  Law  of  Forfeit.  118, 119. 


(23)  See  tnUe,   note  3,   p.    67,  ad         (24)  See  anitf  p.  d2,  and  the  note 
finem,  thereto. 
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wise  have  fallen  to  pieces,  had  so  principal  and  constituent 
a  part  as  the  royal  authority  been  abolished,  or  even  sus- 
pended. 

This  single  postulatum,  the  vacancy  of  the  throne,  being  oaavacancror 
once  established,  the  rest  that  was  then  done  followed  almost  rifhtonuitngit 
of  course.     For,  if  the  throne  be  at  any  time  vacant ;  (which  in  pwikoMnt 
ttiay  happen  by  other  means  besides  that  of  abdication ;  as  if 
all  the  blood  royal  should  fail,  without  any  successor  appointed 
by  parliament);  if,  I  say,  a  vacancy  by  any  means  whatsoever 
dbould  happen,  the  right  of  disposing  of  this  vacancy  seems 
naturally  to  result  to  the  lords  and  commons,  the  trustees  and 
representatives  of  the  nation  (25).     For  there  are  no  other 
hands  in  which  it  can  so  properly  be  intrusted ;  and  there  is 
a  necessity  of  its  being  intrusted  somewhere,  else  the  whole 
frame  of  government  must  be   dissolved  and  perish.     The 
lords  and  commons  having  therefore  determined  this  main 
fundamental  article,  that  there  was  a  vacancy  of  the  throne, 
tliey  proceeded  to  fill  up  that  vacancy  in  such  manner  as  they 
•judged  the  most  proper.     And  this  was  done  by  their  decla-     [  •214  ] 
ration  of  12  February,  1683  (c),  in  the  following  manner: 
'<  that  William  and  Mary,  Prince  and  Princess  of  Orange,  be,   wniiam  and 
and  be  declared  king  and  queen,  to  hold  the  crown  and  royal  king  and  quMo. 
dignity  during  their  lives,  and  the  life   of  the  survivor  of 
them ;  and  that  the  sole  and  full  exercise  of  the  regal  power 
be  only  in,   and  executed  by,    the  said  Prince  of   Orange, 
in   the   names  of  the  said  prince  and  princess,  during  their 
joint  lives:  and  after  their  deceases  the  said  crown  and  royal  setUeiMntortiw 
dignity  to  be  to  the  heirs  of  the  body  of  the  said  princess ;  crown  uianon. 
and  for  default  of  such  issue  to  the  Princess  Anne  of  Den- 
mark and  the  heirs  of  her  bodv:  and  for  default  of  such  issue 
to  the  heirs  of  the  body  of  the  said  Prince  of  Orange." 

Perhaps,  upon  the  principles  before  established,  the  con- 

(c)  Com.  Joura.  12  Feb.  1688. 


(25)  The  preamble   to   the  bill   of  members  of  the  house  of  commons.     It 

rights  expressly  declares,    "  that    the  was  justly  said,  when  the  royal  pre- 

lords  spiritual  and  temporal,  and  com*  rogatives  were  suspended   during  his 

mons,  assembled  at  Westminster,  law-  majesty's  illness;  "that  the  two  houses 

fully,  fully,  and  freely  represent  all  the  of  parliament    were    the    organs    by 

estates  of  the  people  of  this  realm."  which  the  people  expressed  their  wilL" 

The  lords  are  not  less  the  trustees  and  — Ch. 
guardians  of  their  country,   than  the 
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vention  might  (if  they  pleased)  have  vested  the  regal  dignity 
in  a  family  entirely  new,  and  strangers  to  the  royal  blood : 
but  they  were  too  well  acquainted  with  the  benefits  of  here- 
ditary succession,  and  the  influence  which  it  has  by  custom 
over  the  minds  of  the  people,  to  depart  atiy  ferther  from  the 
antient  line  than  temporary  necessity  and  self-preservation 
required.  They  therefore  settled  the  crown,  first  on  King 
William  and  Queen  Mary,  King  James's  eldest  daughter,  for 
their  joint  lives  :  then  on  the  survivor  of  them ;  and  then  on 
the  issue  of  Queen  Mary :  upon  fiailure  of  such  issue,  it  was 
limited  to  the  Princess  Anne,  King  James's  second  daughter, 
and  her  issue ;  and  lastly,  on  failure  of  that,  to  the  issue  of 
King  William,  who  was  the  grandson  of  Charles  the  First, 
and  nephew  as  well  as  son-in-law  of  King  James  the  Second, 
being  the  son  of  Mary,  his  eldest  sister.  This  settlement  in- 
cluded all  the  protestant  posterity  of  King  Charles  L,  except 
such  other  issue  as  King  James  might  at  any  time  haye,  which 
was  totally  omitted  through  fear  of  a  popish  succession*  And 
this  order  of  succession  took  effect  accordingly. 

These  three  princes,  therefore.  King  William,  Queen  Mary, 
and  Queen  Anne,  did  not  take  the  crown  by  hereditary  right 
[  *215  ]  or  descenty  but  by  way  of  donation  or  purchase,  as  the  ^lawyers 
call  it;  by  which  they  mean  any  method  of  acquiring  an  es- 
tate otherwise  than  by  descent  The  new  settlement  did  not 
merely  consist  in  excluding  King  James,  and  the  person  pre- 
tended to  be  Prince  of  Wales,  and  then  suffering  the  crown 
to  descend  in  the  old  hereditary  channel :  for  the  usual  course 
of  descent  was  in  some  instances  broken  through ;  and  yet  the 
convention  still  kept  it  in  their  eye,  and  paid  a  great,  though 
not  total,  regard  to  it.  Let  us  see  how  the  succession  would 
have  stood,  if  no  abdication  had  happened,  and  King  James 
had  left  no  other  issue  than  his  two  daughters.  Queen  Mary 
and  Queen  Anne.  It  would  have  stood  thus :  Queen  Mary 
and  her  issue ;  Queen  Anne  and  her  issue ;  King  William 
and  his  issue.  But  we  may  remember,  that  Queen  Mary  was 
only  nominally  queen,  jointly  with  her  husband  King  William, 
who  alone  had  the  regal  power ;  and  King  William  was  per- 
sonally preferred  to  Queen  Anne,  though  his  issue  was  post- 
poned to  hers.  Clearly  therefore  these  princes  were  succes- 
sively in  possession  of  the  crown  by  a  title  different  from  the 
usual  course  of  descent. 
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.    It  was  towards  the  end  of  Kiog  William's  reign,  when  all 
ho])es  of  any  surviving  issue  from  {iny  of  these;  princes  died 
with  the  Duke  of  Gloueester^  that  th^  king  ^od  parliancient 
thought  it  necessary  again  to  exert  their  pow^r  of  limiting 
and  appointing  the  succession,  in  order  to  prevent  another 
vacancy  of  the  throne ;  which  must  have  ensued  upon  their 
deaths,  as  no  farther  provision  was  niade  at  the  revolution, 
ihan  for  the  issue  of  Queen  Mary,  Queen  Anne,  and  King 
William.     The  parliament  had  previously,  by  the  statute  of 
1  W.  &  M.  St.  2,  c  2,  enacted,  that  every  person  who  should  be 
reconciled  to,  or  hold  communion  with,  the  see  of  Rome,  should 
profess  the  popish  religion,  or  should  marry  a  papist,  should 
be  excluded,  and  be  for  ever  incapable  to  inherit,  possess, 
or  enjoy  the  crown :  and  that  in  such  case  the  people  should 
be  absolved  from  their  allegiance,  and  the  crown  should  de* 
scend  to  such  persons,  being  protestadts,  as  would  have  in- 
herited the  same,  in  case  the  person  so  reconciled,  holding 
communion,  professing,  or  marrying,   were  naturally  dead.' 
To  act  therefore  consistently  with  themselves,  and  at  th.9 
same  *time  pay  as  much  regard  to  the  old  hereditary  line  as     [  *2I6  ] 
their  former  resolutions  would  admit,  they  turned  their  eyes 
on  the  Princess  Sophia,  electress  and  duchess  dowager  of 
Hanover,  the  most  accomplished  princess  of  her  age  {d). 
For,  upon  the  impending  extinction  of  the  protestant  pos- 
terity of  Charles  the  First,  the  old  law  of  regal  descent  di- 
rected them  to  recur  to  the  descendants  of  James  the  First ; 
and  the  Princess  Sophia,  being  the  youngest  daughter  of 
Elizabeth  Queen  of  Bohemia,  who  was  the  daughter  of  James 
the  First,  was  the  nearest  of  the  antient  blood  royal,  who  was 
not  incapacitated  by  professing  the  popish  religion,     On  her,  statisfr  u  wut. 
therefore,  and  the  heirs  of  her  body,  being  protestants,  the  '"'  ^^' 
remainder  of  the  crown,  expectant  on  the  death  of  King  Wit* 
liam  and  Queen  Anne  without  issue,  was  settled  by  statute  12 
&  13  Will.  IIL  c.  2.  And  at  the  same  time  it  was  enacted,  that 
whosoever  should  hereafter  come  to  the  possession  of  the 

(d)  Sandford,   in  his   Genealogical  reputed  the  most  learned,  the  second 

'History,  published  a.  d.  1677,  speaking  the  greatest  artist,  and  the  last  one 

(page  535)  of  the  Princesses  Elizabeth,  of  the   most   accomplished   ladies    in 

Louisa  and  Sophia,  daughters  of  the  Europe. 
Queen  of  Bohemia,  says,  the  first  was 
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George  I. 


George  III. 

[  •217  ] 


Rcroarlu  on  the 
•ucoeMion  as  by 
Uw  MtabUshcd. 
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crown,  should  join  in  the  communion  of  the  church  of  Eng« 
land  as  by  law  established. 

This  is  the  last  limitation  of  the  crown  that  has  been  made 
by  parliament :  and  these  several  actual  limitations,  from  the 
time  of  Henry  IV.  to  the  present^  do  clearly  prove  the  power 
of  the  king  and  parliament  to  new-model  or  sdter  the  succes- 
sion. And  indeed  it  is  now  again  made  highly  penal  to  dis- 
pute it :  for  by  the  statute  6  Ann.  c.  7,  it  is  enacted,  that  if 
any  person  maliciously,  advisedly,  and  directly,  shall  mAintain, 
by  writing  or  printing,  that  the  kings  of  this  realm  with  the 
authority  of  parliament  are  not  able  to  make  laws  to  bind  the 
crown  and  the  descent  thereof,  he  shall  be  guilty  of  high 
treason ;  or,  if  he  maintains  the  same  by  only  preaching, 
teaching,  or  advised  speaking,  he  shall  incur  the  penalties 
of  a  pramunire. 

The  Princess  Sophia  dying  before  Queen  Anne,  the  inhe- 
ritance thus  limited  descended  on  her  son  and  heir,  King 
George  the  First ;  and  having,  on  the  death  of  the  queen, 
taken  effect  in  his  person,  from  him  it  descended  to  his  late 
majesty.  King  George  the  Second ;  and  from  him  to  his 
grandson  and  heir,  our  present  gracious  sovereign.  King 
Geoi^ge  the  Third. 

*Hence  it  is  easy  to  collect,  that  the  title  to  the  crown  is  at 
present  hereditary ;  though  not  quite  so  absolutely  hereditary 
as  formerly :  and  the  common  stock  or  ancestor,  from  whom 
the  descent  must  be  derived,  is  also  different  Formerly,  the 
common  stock  was  King  Egbert;  then,  William  the  Con- 
queror; afterwards,  in  James  the  First's  time,  the  two  com- 
mon stocks  united,  and  so  continued  till  the  vacancy  of  the 
throne  in  1688 :  now  it  is  the  Princess  Sophia,  in  whom  the 
inheritance  was  vested  by  the  new  king  and  parliament.  For- 
merly, the  descent  was  absolute,  and  the  crown  went  to  the 
next  heir  without  any  restriction  :  but  now,  upon  the  new  set- 
tlement, the  inheritance  is  conditional ;  being  limited  to  such 
heirs  only  of  the  body  of  the  Princess  Sophia,  as  are  pro- 
testant  members  of  the  church  of  England,  and  are  married 
to  none  but  protestants. 

And  in  this  due  medium  consists,  I  apprehend,  the  true 
constitutional  notion  of  the  right  of  succession  to  the  imperial 
crown  of  these  kingdoms.     The  extremes,  between  which  it 
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steers,  are  each  of  them  equally  destructive  of  those  ends  for 
which  societies  were  formed  and  are  kept  on  foot.  Where  the 
magistrate,  upon  every  succession,  is  elected  by  the  people, 
and  may,  by  the  express  provision  of  the  laws,  be  deposed  (if 
not  punished)  by  his  subjects,  this  may  sound  like  the  perfec- 
tion of  liberty,  and  look  well  enough  when  delineated  on 
paper:  but  in  practice  will  be  ever  productive  of  tumult, 
contention,  and  anarchy.  And,  on  the  other  hand,  divine 
indefeasible  hereditary  right,  when  coupled  with  the  doctrine 
of  unlimited  passive  obedience,  is  surely  of  all  constitutions 
the  most  thoroughly  slavish  and  dreadful.  But  when  such  an 
hereditary  right,  as  our  laws  have  created  and  vested  in  the 
royal  stock,  is  closely  interwoven  with  those  liberties,  which, 
we  have  seen  in  a  former  chapter,  are  equally  the  inheritance 
of  the  subject ;  this  union  will  form  a  constitution,  in  theory 
tiie  most  beautiful  of  any,  in  practice  the  most  approved,  and, 
I  trust,  in  duration  the  most  permanent.  It  was  the  duty  of 
an  expounder  of  our  laws  to  lay  this  constitution  before  the 
student  in  its  true  and  genuine  light :  it  is  the  duty  of  every 
good  Englishman  to  understand,  to  revere,  to  defend  it. 
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CHAPTER  IV. 


OF  THE  kino's  ROYAL  FAMILY. 


quaen  conaoit* 


The  royal  family.        The  fifst  and  most  Considerable  branch  of  the  king^s  royal 

family^  regarded  by  the  laws  of  England,  is  the  queen. 

The  Queen  of  England  is  either  queen  reffent,  queen  emuari^ 
6r  queen  dowager.  The  queen  reffent^  regnant^  or  govereign^ 
is  she  who  holds  the  crown  in  her  own  right;  as  the  first  (and 
perhaps  the  second)  Queen  Mary,  Queen  Elizabeth,  and 
Queen  Anne ;  and  such  a  one  has  the  same  powers,  preroga- 
tives, rights,  dignities,  and  duties,  as  if  she  had  been  a  king. 
This  was  obsenred  in  the  entrance  of  the  last  chapter,  and  is 
expressly  declared  by  statute  1  Mar.  I.  st.  3>  c.  1  (1).  But 
the  queen  consort  is  the  wife  of  the  reigning  king;  and  she, 
by  virtue  of  her  marriage,  is  participant  of  divers  prerogatives 
above  other  women  (a), 

Rifthtfof  the  And,  first,  she  is  a  public  person,  exempt  and  distinct  from 

the  king:  and  not,  like  other  married  women,  so  closely  con- 
nected as  to  have  lost  al)  legal  or  separate  existence  so  long 
as  the  marriage  continues.  For  the  queen  is  of  ability  to  pur- 
chase lands  and  to  convey  them,  to  make  leases,  to  grant 
copyholds,  and  do  other  acts  of  ownership,  without  the  con- 
currence of  her  lord;  which  no  other  married  woman  can 
do  {b) :  a  privilege  as  old  as  the  Saxon  aera  (c).  She  is  also 
capable  of  taking  a  grant  from  the  king,  which  no  other  wife 
is  from  her  husband;  and  in  this  particular  she  agrees  with 
the  AugustOy  or,  piissima  regina  coryux  dim  imperatoris  of  the 

(a)  Finch,  L.  86.  (b)  4  Rep.  23. 

(c)  Seld.  Jan.  Angl.  1,  42. 


(1)  Mary  being  tlie  lint  queen  that  folly  of  malicioiu  and   ignorant  per- 

had  sat  upon  the  English  throne,  this  sons,'*  who  might  be  induced  to  think 

statute  was  passed,  as  it  declares,  for  that  a  queen  could  not  exercise  all  the 

"  the  extinguishment  of  the  doubt  and  prerogatives  of  a  king. — Ch. 
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Roman  laws;  who,  according  to  Justinian  (d),  was  equally 
•capable  of  making  a  grant  to,  and  receiving  one  from,  the  [  «219  ] 
emperor  (2).  The  queen  of  England  hath  separate  courts 
and  officers  distinct  fi*om  the  king's,  not  only  in  matters  of  ce- 
remony, but  even  of  law;  and  her  attorney  and  solicitor-gene- 
ral are  entitled  to  a  place  within  the  bar  of  his  majesty's  courts, 
together  with  the  king's  counsel  (e).  She  may  likewise  sue 
and  be  sued  alone,  without  joining  her  husband.  She  may 
also  have  a  separate  property  in  goods  as  well  as  lands,  and 
has  a  right  to  dispose  of  them  by  will.  In  short,  she  is,  in  all 
legal  proceedings,  looked  upon  as  a  feme  sole,  and  not  as  a 
feme  covert;  as  a  single,  not  as  a  married  woman  {f).  For 
which  the  reason  given  by  Sir  Edward  Coke  is  this:  because 
the  wisdom  of  the  common  law  would  not  have  the  king, 
(whose  continual  care  and  study  is  for  the  public,  and  circa 
ardaa  reg%d)^  to  be  troubled  and  disquieted  on  account  of  his 
wife's  domestic  affairs;  and  therefore  it  vests  in  the  queen  a 
power  of  transacting  her  own  concerns,  without  the  interven- 
tion of  the  king,  as  if  she  was  an  unmarried  woman. 

The  queen  hath  also  many  exemptions  and  minute  prero- 
gatives. For  instance:  she  pays  no  toll  [g)\  nor  is  she  liable 
to  any  amercement  in  any  court  (/^).  But  in  general,  uhless 
where  the  law  has  expressly  declared  her  exempted,  she  is 
upon  the  same  footing  with  other  subjects;  being  to  all  intents 
and  purposes  the  king's  subject,  and  not  his  equal:  in  like 
manner  as,  in  the  imperial  law,  <<  Augusta  Ugibua  9oluta  nan 
est  (iV 

The  queen  hath  also  some  pecuniary  advantages,  which  Heriertnue. 
form  her  a  distinct  revenue:  as,  in  the  first  place,  she  is  en- 
titled to  an  antient  perquisite  called  queen-gold,  or  aunan 
regbuB^  which  is  a  royal  revenue,  belonging  to  every  queen 
consort  during  her  marriage  with  the  king,  and  duo  from  every 

(St)  Cod.  5. 16. 26.  (g)  Co.  Litt  133. 

(e)  Seld.  tit  Hon.  1,  6,  7.  (A)  Finch,  L.  186. 

(/)  Finch,  L.  86  ;  Co.  Litt  133.  (i)  Ft  1.3.  81. 

(2)  See  Btat  39  &  40  Geo.  III.  &  also  declared  (what,  notwithstanding 

88,  ss.  8,  9,  wh%re  it  is  not  only  recog-  the  statute  of  32  Hen.  VIII.  c  51,  had 

nised,  as  the  antient  law  of  England,  been  previously  doubted)  that  this  ca> 

that  A  queen   consort   is  capable    of  pacity  included  the  power  of  devising 

taking,  granting  or  disposing  of  pro-  and  bequeathing,  during  the  life  of 

perty  as  if  she  were  a  feme  »ole ;  but  the  king  her  husband. 
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person  who  hath  made  a  voluntary  offering  or  fine  to  the  king, 
amounting  to  ten  marks  or  upwards,  for  and  in  consideration 
[  •220  ]  of  any  privileges,  grants,  licences,  pardons,  or  •other  matter 
of  royal  favour  conferred  upon  him  by  the  king:  and  it  is  due 
in  the  proportion  of  one  tenth  part  more,  over  and  above  the 
entire  offering  or  fine  made  to  the  king;  and  becomes  an 
actual  debt  of  record  to  the  queen's  majesty  by  the  mere  re- 
cording of  the  fine  (k).  As,  if  an  hundred  marks  of  silver  be 
given  to  the  king  for  liberty  to  take  in  mortmain,  or  to  have  a 
fair,  market,  park,  chase,  or  free- warren:  there  the  queen  is 
entitled  to  ten  marks  in  silver,  or  (what  was  formerly  an  equi- 
valent denomination)  to  one  mark  in  gold,  by  the  name  of 
queen-gold,  or  aurum  regifUB  (Q.  But  no  such  payment  is  due 
for  any  aids  or  subsidies  granted  to  the  king  in  parliament  or 
convocation;  nor  for  fines  imposed  by  courts  on  offenders, 
against  their  will;  nor  for  voluntary  presents  to  the  king, 
without  any  consideration  moving  from  him  to  the  subject; 
nor  for  any  sale  or  contract  whereby  the  present  reve- 
nues or  possessions  of  the  crown  are  granted  away  or  dimi- 
nished (m). 

The  original  revenue  of  our  antient  queens,  before  and  soon 
after  the  conquest,  seems  to  have  consisted  in  certain  reserva- 
tions or  rents  out  of  the  demesne  lands  of  the  crown,  which 
were  expressly  appropriated  to  her  majesty,  distinct  from  the 
king.  It  is  frequent  in  Domesday  book,  after  specifying  the 
rent  due  to  the  crown,  to  add  likewise  the  quantity  of  gold  or 
other  renders  reserved  to  the  queen  (n).  These  were  fre- 
quently appropriated  to  particular  purposes;  to  buy  wool  for 
her  majesty's  use  (o),  to  purchase  oil  for  her  lamps  (/>),  or  to 
furnish  her  attire  from  head  to  foot  (;),  which  was  frequently 
very  costly,  as  one  single  robe  in  the  fifth  year  of  Henry  II. 


(k)  Pryn.  Aur.  Reg.  2. 

(0  12  Rep.  21;  4InstS58. 

(m)  Ibid.  Pryn.  6;  Madox,  Hist. 
Ezch.  242. 

(fi)  Bede/ordscire.  Maner.  Lestune 
redd,  per  aiMirm  xxU  lib.  ^. ;  ad  oput 
reghue  It  uneiat  auri, — Herefordscire. 
In  Lene,  Sfc.  eotuuetud.  ut  prapoeitus 
wtmierii  veniente  domina  tma  (regina) 
in  maner,  praeentaret  ei  xviii  oras  de- 
nar,  nt  ettet  ip»a  t«to  animo,    (Pryn. 


Append,  to  Aur.  Reg.  2,  3). 

(o)  Causa  eoadwumdi  lanam  regimt, 
(Domesd.  ibid). 

(p)  Chntat  Lundon.  Pro  oleo  ad 
lamp,  ad  regina.  (Mag.  rot  pip.  temp. 
Hen.  II.  ibid). 

(q)  Fteeeomee  Bgrketciret  *nil,  piQ 
eappa  regina.     (Mag.  rot  pip.  19.—  ' 
22  Hen.  II.  ibid).     Civiias  Lund,  ecr- 
dubanario  regina  xx  e,     (Mag.  rot  2 
Hen.  II.;  Madox,  Hist  Exch.  419). 
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*stood  the  city  of  London  in  upwards  of  fourscore  pounds  (r).  [  *221  ] 
A  practice  somewhat  similar  to  that  of  the  eastern  countries, 
where  whole  cities  and  jproyinces  were  specifically  assigned  to 
purchase  particular  parts  of  the  queen's  apparel  («).  And, 
for  a  iardier  addition  to  her  income,  this  duty  of  queen-gold 
is  supposed  to  have  been  originally  granted;  those  matters  of 
grace  and  favour,  out  of  which  it  arose,  being  frequently  ob- 
tained from  the  crown  by  the  powerful  intercession  of  the 
queen.  There  are  traces  of  its  payment,  though  obscure 
ones,  in  the  book  of  Domesday  and  in  the  great  pipe-roll  of  ' 
Henry  the  First  (/).  In  the  reign  of  Henry  the  Second  the 
manner  of  collecting  it  appears  to  have  been  well  understood, 
and  it  forms  a  distinct  head  in  the  antient  dialogue  of  the 
Exchequer  (ti),  written  in  the  time  of  that  prince,  and  usually 
attributed  to  Gervase  of  Tilbury.  From  that  time  downwards 
it  was  regularly  claimed  and  enjoyed  by  all  the  queen  consorts 
of  England  till  the  death  of  Henry  VHI.:  though,  after  the 
accession  of  the  Tudor  family,  the  collecting  of  it  seems  to 
have  been  miicb  neglected :  and  there  being  no  queen  consort 
afterwards  till  the  accession  of  James  L,  a  period  of  near  sixty 
years,  its  very  nature  and  quantity  became  then  a  matter  of 
doubt;  and,  being  referred  by  the  king  to  the  chief  justices 
and  chief  baron,  their  report  of  it  was  so  very  unfavourable  (v), 
that  his  consort  Queen  Anne  (though  she  claimed  it)  yet  never 
thought  proper  to  exact  it.  In  1635,  11  Car.  L,  a  time  fertile 
of  expedients  for  raising  money  upon  dormant  precedents  in 
our  old  records,  (of  which  ship-money  was  a  fatal  instance), 
the  king,  at  the  petition  of  his  queen,  Henrietta  Maria,  issued 
out  his  writ  (to)  for  levying  it:  but  afterwards  purchased  it  of 
his  consort  at  the  price  of  ten  thousand  pounds;  finding  it, 
perhaps,  too  trifling  and  troublesome  to  levy.  And  when  af- 
terwards, at  the  restoration,  by  *the  abolition  of  the  military  [  *222  ] 
tenures,  and  the  fines  that  were  consequent  upon  them,  the 
little  that  legally  remained  of  this  revenue  was  reduced  to  al- 

(r)  Pro  roba  ad  opus  rtghue,  quaier  (/)  See  Madox,  Disceptat  Epistolar. 

jcxL  et  vit.  viiud,  (Mag.  Rot  5  Hen.  74;  Pryn.  Aur.  Reg.  Append.  5. 

11.  Ibid.  250).  («)  Lib.  2,  c.  26. 

(*)  SoUre  aiunt  barharot  reges  Per-  (»)  Mr.  Prynne,  with  some  appear- 

sarum  ae  Syrorum — uxoribtu  civitates  ance  of  reason,  insinuates  that  their 

attribuere,   hoc  mode:  kite  eivitas  tnu-  researches  were  very  superficial.  (Aur. 

lieri  redimieulum  prabeatt  hae  in  eoUum,  Reg.  1 25). 

JUk  marines,  ^c,  (Cic.  in  Verrem,  lib. 3,  (w)  19  Rym.  Feed.  721. 
cap.  33). 
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TrcMon  to  com* 
pau  the  death  of, 
or  to  riolate  or 
defile  the  queen 
consort. 


mont  nodiing  at  all^  in  Tain  did  Mr.  P^ne,  by  a  treatise  which 
does  honour  to  his  abilities  as  a  painful  and  judicious  anti>- 
quary,  endeavour  to  excite  Queen  Catherine  to  revive  this  an- 
tiquated claim. 

Another  antient  perquisite  belonging  to  the  queen  contort) 
mentioned  by  all  our  old  writers,  and  therefore  only  worthy 
notice^  is  this:  that)  on  the  taking  of  a  whale  on  tihe  coasts^ 
which  is  a  royal  fish,  it  shall  be  divided  between  the  king  and 
queen:  the  head  only  being  the  king's  property^  and  the  tail 
of  it  the  queen's.  <^  De  ^turpimn  observdur^  qaod  rtar  iBmm 
habebit  integrum:  de  balena  ver9  iufficU^  si  rex  hxtbeat  txtput^  et 
regina  condom  {x)**  The  reason  of  this  whimsical  division, 
as  assigned  by  our  antient  records  (y))  was,  to  fbmish  the 
queen's  wardrobe  with  whalebone  (3). 

But  fttrther)  though  the  queen  is  in  all  respects  a  subject) 
yet)  in  point  of  the  security  of  her  life  and  person^  she  is  put 
on  the  same  footing  with  the  king.  It  is  equally  treason  (by 
the  statute  25  Edw.  III.)  to  compass  or  imagine  die  death  of 
our  lady  the  king's  companion,  as  of  the  kingjiimsdf:  and  to 
violate,  or  defilO)  the  queen  consort)  amounts  to  the  sttne  high 
crime;  as  well  in  the  person  committing  the  fsiet,  as  in  ti^e 
queen  herself,  if  consenting.  A  law  of  Henry  the  Eighth  {z) 
made  it  treason  also  for  any  woman,  who  was  not  a  virgin,  to 
marry  the  king  without  informing  him  thereof:  but  this  law 
was  soon  after  repealed  (4))  it  trespassing  too  stron^y  as  well 
on  natural  justice  as  female  modesty.  Il^  however)  the  queen 
be  accused  of  any  species  of  treason,  she  shall  (whether  con^- 
sort  or  dowager)  be  tried  by  the  peers  of  parliament,  as  Queen 
Ann  Boleyn  was  in  28  Ren.  VIII.  (5). 


(»)  nnctoii^,  I.  3,  e.  %%  BrittMi, 
17;  t\tL\,  1,  c.  46  et4^. 


c.         (f )  Prysi.  Aur.  R«g.  127. 

(«)  Stat.  M  HeBuYIU.  c.  21. 


MIfi 


^m* 


(3)  The  reason  ii  more  whimsical 
than  the  division,  fbr  the  whalebone 
lies  entirely  in  the  head. — Ch. 

(4)  This  was  a  clause  in  the  act 
which  attainted  Queen  Catherine  How- 
ard, and  her  accomplices,  for  her  in- 
continence; hut  it  was  not  repealed 
till  the  1  Edw.  VI.  c.  12,  which  abro- 
gated all  treasons  created  since  the 


memorable  statute  in  the  25  Edw.  III. 
— Ch. 

(5)  Ann  Boleyn  was  convicted  of 
high  treason  in  the  couH  of  the  lotH 
high-steward.  One  of  the  charges 
against  this  unhappy  quein  was,  that 
she*^  had  said,  "  that  the  lung  never 
had  had  her  heart;"  a  declaration,  if 
made,  in  which  there  Was  probably 
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The  husbaad  of  n  queen  regnant,  as  Prince  George  of  ^^^'^'^''^ 
Denmark  was  to  Queen  Anne»  is  her  subject;  and  may  be 
gwlty  of  high  taeaaon  against  her:  but,  in  the  instance  of  conju* 
gal  bfiddity,  be  is  not  subjected  to  the  same  penal  ^restrictions :  £  *223  ] 
for  which  the  reason  seems  to  be,  that,  if  a  queen  consort  is 
ttsfaithflil  to  the  royal  bed,  this  may  debase  or  bastardiase  the 
heirs  to  the  crown ;  but  no  such  danger  can  be  consequent  on 
the  infidelity  of  the  husband  to  a  queen  regnant. 

A  queen  dowager  is  the  widow  of  the  kii^,  and,  as  such,  Queen  downger. 
enjoys  most  of  the  privileges  belonging  to  her  as  queen  con« 
sort.  But  it  is  not  high  treason  to  conspire  her  death,  or  to 
nolato  her  chastity,  for  the  same  reason  as  was  before  alleged^ 
because  the  suooession  to  the  crown  is  not  thereby  endangered. 
Yet  stiU  pro  d^nitate  reffali^  no  man  can  marry  a  queen  dow* 
Bger  without  special  licence  from  the  king,  on  pain  of  for- 
Csiting  has  lands  and  goods.  This,  Sir  Edward  Coke  (a)  tells 
IK,  WBB  enacted  in  parliament  in  6  Hen.  VL  though  the  sta- 
tute be  not  in  print  (^).  But  she,  though  an  alien  bom,  shall 
still  be  entitled  to  dowi^  after  the  king's  demise,  which  no 
other  alien  is  (i).  A  queen  dowager,  when  married  again  to 
a  subject,  doth  not  lose  her  regal  dignity,  as  peeresses  dow- 
ager do  their  peerage  when  they  marry  commoners.  For 
Catherine,  queen  dowager  of  Henry  V.,  though  she  married 
A  private  gentleman,  Owen  ap  Meredith  ap  Theodwe,  com- 
monly called  Owen  Tudor,  yet,  by  the  name  of  Catherine, 
Queen  of  England,  maintained  an  action  against  the  Bishop 
of  Carlisle*  And  so,  the  queen  dowager  of  Navarre  marry- 
ing with  Edmond,  Eari  of  Lancaster,  brother  to  King  Edward 

(a)  2  Inat  18.     See  RUey'«  Hac  Pari.  72.  (6)  Co.  LHt.  31. 


more  truth  than  discretion ;  but  this  baffled  the  designs  of  her  enemies,  and 
was  adjudged  to  be  a  slander  of  her  regained  the  affections  of  that  capri- 
own  issue,  -and  therefore  high  treason,  clous  monarch.  (4  Hume,  259). 
according  to  a  statute  which  had  been  Articles  of  impeachment  for  high 
passed  about  two  years  before  for  her  treason  were  exhibited  against  Hen- 
honour  and  protection.  (Harg.  St  Tr.  rietta,  queen  of  Car.  I.,  from  which  she 
Vol.  11»  p.  10).  saved  herself  by  an  escape  to  France. 

Articles  of  impeachment  were  pre-  (7  Hume,  10) — Ch. 

pared  against  Queen  Catherine  Parr  (6)  Mr.  Hargrave,  in  a  note  to  Co. 

for  heresy,  in  presuming  to  controvert  Litt  133,  says,   that  no  such  statute 

the  theological  doctrines  of  the  king ;  can  be  found.     Lord  Coke  there  refers 

but,  by  her  dexterity  and  address,  she  to  it  by  8  Hen.  VI.  No.  7 ;  in  2  Inst. 

v2 
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Of  the  Prince  of 
WaJca,  and  his 
coniort,  uid  piin- 
royal. 


[  •224  ] 
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the  First,  maintained  an  action  of  dower  (alter  the  death  of 
her  second  husband)  by  the  name  of  Queen  of  Navarre  (c). 

The  Prince  of  Wales,  or  heir-apparent  to  the  cro¥m,  and 
also  his  royal  consort,  and  the  princess  royal,  or  eldest  daughter 
of  the  king,  are  likewise  peculiarly  regarded  by  the  laws.  For, 
by  statute  25  Edw.  III.  to  compass  or  conspire  the  death  of 
the  former,  or  to  violate  the  chastity  of  either  of  the  latter,  are 
as  much  high  treason  as  to  conspire  the  death  of  the  king,  or 
violate  the  chastity  of  the  queen.  And  this  upon  the  same 
reason  as  was  before  given:  because  the  Prince  of  Wales  is 
next  in  succession  to  the  crown,  and  to  violate  his  wife  might 
taint  the  blood  royal  with  bastardy:  and  the  eldest  daughter  of 
the  king  is  also  alone  inheritable  (7)  *to  the  crown,  on  &ilufe 
of  issue  male,  and  therefore  more  respected  by  the  laws  than 
any  of  her  younger  sisters  (8);  insomuch  that  upon  this,  united 
with  other  (feodal)  principles,  while  our  miUtary  tenures  weoe 
in  force,  the  king  might  levy  an  aid  for  marrying  his  eldest 
daughter,  and  her  only.  The  heir-apparent  to  the  crown  is 
usually  made  Prince  of  Wales  (9)  and  Earl  of  Chester  (10) 


(c)  2lDSt50. 


18,  by  6  Hen.  VI.  No.  41 .     In  Riley '« 
Plac.  ParL  It  is  called  2  Hen.  VI. — Ch. 

(7)  Blackstone,  of  course,  does  not 
mean  that,  on  failure  of  issue  male,  if 
the  eldest  daughter  of  the  king  die 
without  leaving  issue,  the  other  daugh- 
ters may  not  inherit  in  succession ;  but 
merely  that  the  crown  cannot  be  held 
in  coparcenary. 

(8)  The  statute  perhaps  was  not 
meant  to  be  extended  to  the  princess 
royal  when  she  had  younger  brothers 
living,  for  the  issue  of  their  wives 
must  inherit  the  crown  before  the  is- 
sue of  the  princess  royal;  yet  their 
chastity  is  not  protected  by  the  statute. 
— Ch. 

(9)  This  creation  has  not  been  con- 
fined to  the  heir-apparent,  for  both 
Queen  Mary  and  Queen  Elizabeth 
were  cireated  by  their  father  Hen.  VIII. 
Princesses  of  Wales,  each  of  them  at 
the  time  (the  latter  after  the  illegiti- 
mation  of  Mary)  being  heir- presump- 


tive to  the  crown.     (4  Hume,  113). 

Edward  II.  was  the  firat  Prince  of 
Wales.  '  When  his  father  had  subdued 
the  kingdom  of  Wales,  he  promised 
the  people  of  that  country,  upon  con- 
dition of  their  submission,  to  give  thetn 
a  prince  who  had  been  bom  among 
them,  and  who  could  speak  no  other 
language. 

Upon  their  acquiescence  with  this 
deceitful  offer,  he  conferred  the  prin- 
cipality of  Wales  upon  his  second  son 
Edward,  then  an  infant. 

Edward,  son  of  Edward  the  First, 
became,  by  the  death  of  his  eldest 
brother  Alfonso,  heir  to  the  crown,  and 
from  that  time  this  honour  has  been 
appropriated  only  to  the  eldest  sons  or 
eldest  daughters  of  the  kings  of  Eng- 
land.— Ch. 

(10)  Selden  tells  us,  '*  that  the  earl- 
dom of  Chester  was  once  also  a  prinri- 
pality,  erected  into  that  title  by  par- 
liament in  21  Ric.  II.,  wherein  it  was 
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by  special  creation,  and  investiture  (11):  but,  being  the  king's 
eldest  son  ( 12),  he  is  by  inheritance  Duke  of  Cornwall,  with-? 
out  any  new  creation  ((Q. 

V 

(d)  8  Rep.  1 ;  Seld.  Tit  of  Hon.  2,5;  1  Ves.  sen.  294,  295. 
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«Uo  ordained  that  it  should  be  girtn  to 
the  king's  eldest  son.  But  that  whole 
parliament  was  repealed  in  the  first  of 
Hen.  IV.,  although  the  earldom  hath 
usually  been  since  given  with  the  prin- 
cipality of  Wales."  (Seld.  Tit  of  Hon. 
2,  c.  5,  s.  I). — Ch. 

(11)  That  is,  by  letters  patent  under 
the  great  seal  of  England. — Ch. 

(12)  Lord  Coke,    in   the    Prmce*» 
ease,  in  the  8th  Report,  has  expressly 
advanced,  that  the  duchy  of  Cornwall 
cannot   descend,   upon  the    death  of 
the  king's  first-bom  son,  to  the  eldest 
then  living.     But  this  position  Is  be- 
yond all  controversy  erroneous.     Lord 
Hardwicke,  in  Itomax  v.  Holmden,  1 
Ves.  294,    has  observed,    "that  the 
eldest  son  of  the  king  of  England  takes 
the  duchy  of  Cornwall  as  primogenituti 
although  Lord  Coke  at  the  end  of  the 
Prinee's  ea$e  says  otherwise.     But  this 
was  not  the  point  there,  being  only  an 
observation  of  his  own,  and  has  ever 
since  been  held  a  mistake  of  that  great 
man.     He  was  also   mistaken  in  the 
fact,  in  saying  that  Henry  VIIL  was 
not  Duke  of  Cornwall,  because  not  prf- 
wwggnitus;  for  Lord  Bacon,  in  his  his- 
tory of  Henry  VIL,  affirms  the   con- 
trary, that  the  dukedom  devolved  to 
him  upon  the  death  of  Arthur:  and 
this  is  by  a  great  lawyer,  and  who 
must  have  looked  into  it,  as  he  was 
then    attorney   or    solicitor-general." 
But  this  point  was  solemnly  deter- 
mined in   1613,   upon   the  death   of 
Prince  Henry,  the  eldest  son  of  James 
L,  in  the  case  of  the  duchy  of  Cornwall, 
the  report  of  which  is  inserted  at  length 
in  Collins's  Proceedings  on  Baronies,  p. 
148.     In  which  it  was  resolved  that 
Prince  Charles,  the  king's  second  son, 
was  Duke  of  Cornwall  by  inheritance. 

It  is  more  ttrange  that  Lord  Coke 


should  have  fallen  into  this  mistake, 
as  the  contrary  appears  from  almost 
every  record  upon  the  subject 

But  the  second  son  would  not  suc- 
ceed to  the  dukedom,  if  his  eldest 
brother  left  issue :  in  that  case  it  would 
revert  to  the  crown.  The  Duke  of 
Cornwall  must  be  both  the  king's  el- 
dest son  and  heir-apparent  to  the 
crown ;  this  appears  from  a  great  va- 
riety ot  records,  que  let  fitz  eitnet  de* 
roit  d*Engleterre,  e*e»t  auawnr,  eeux 
qui  terroient  hein  protchemt  du  roialme 
d^Engleterre,  fuiumt  duet  de  Cornt' 
waile.     (Rot  ParL  9  Hen.  V.  No.  20). 

In  a  charter  of  livery  of  the  duchy 
by  Edw.  IV.  to  his  eldest  son  Prince 
Edward,  recited  in  the  rolls  of  parlia- 
ment, the  following  sentence  is  part  of 
the  preamble :  FiUi  primogeniH  regum 
Anglue  prima  tuUivitatitsua  die  nuyorie 
tUquB  perfeetm  pratumuntur  eetaiie,  tic 
quod  liber€Uicnem  dieti  ducats  eo  tunc 
d  nohie  peter$  valeani,  atque  de  jure 
obtiuere  debeant,  ac  si  viginti  ei  uniue 
oHHorum  atatie  plena  fuitseni.  (Rot 
Pari.  12  Edw.  IV.  No.  14).  From  this 
and  from  other  authorities  it  follows, 
that  a  Duke  of  Cornwall  is  bom  of  full 
age,  or  is  subject  to  no  minority  with 
respect  to  his  ei^oyment  of  the  posses- 
sions annexed  to  the  dukedom. 

This  is  a  strange  species  of  inherit- 
ance, and  perhaps  is  the  only  mode  of 
descent  which  depends  upon  the  au- 
thority of  a  statute.  In  the  Prince* t 
ense,  reported  by  Lord  Coke,  the  ques- 
tion was,  whether  the  original  grant  to 
Edward  the  Black  Prince,  who  was 
created  in  the  11th  of  Edward  III. 
Duke  of  Cornwall,  and  who  was  the 
first  duke  in  England  after  the  Duke  of 
Normandy,  had  the  authority  of  par- 
liament, or  was  an  honour  conferred 
by  the  king's  charter  alone  ?     If  the 
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The  rest  of  the  royal  family  may  be  eonsidered  in  two  dif- 
ferent lights,  according  to  the  different  senses  in  which  the 
term  royal  family  is  used.  The  larger  sense  inchide*  aU  those 
who  are  by  any  possibility  inheritable  to  the  crown.  Such, 
before  the  revolution,  were  all  the  descendants  of  WilHam  the 
Conqueror,  who  had  branched  into  an  amazing  extent,  by  in- 
termarriages with  the  antient  nobility.  Since  the  revolution 
and  act  of  settlement,  it  means  the  protestant  issue  of  the 
Princess  Sophia:  now  comparatively  few  in  number,  but  which^ 
in  process  of  time,  may  possibly  be  as  lai^gely  diffused.  The 
more  confined  sense  includes  only  those,  who  are  within  a 
certain  degree  of  propinquity  to  the  reigning  prince,  and  to 
whom  therefore  the  law  pays  an  extraordinary  regard  and  re- 
spect; but,  after  that  degree  is  past,  they  fall  into  the  rank  of 
ordinary  subjects,  and  are  seldom  considered  any  farther,  un* 
less  called  to  the  succession  upon  ftulure  of  the  nearer  lines* 
For,  though  collateral  consanguinity  is  regarded  indefinitely^ 
with  respect  to  inheritance  or  succession,  yet  it  is  and  can 
only  be  regarded  within  some  certain  limits,  in  any  other  re« 
spect,  by  the  natural  constitution  of  things  and  the  dictates  of 
positive  law  (e). 

The  younger  sons  and  daughters  of  the  king^  and  other 
branches  of  the  royal  family,  who  are  not  in  the  immediate 
line  of  succession,  were  therefore  little  fiurther  regarded  by  the 
antient  law,  than  to  give  them  to  a  certain  degree  precedence 
before  all  peers  and  public  officers,  as  well  ecclesiastical  as 
temporal.  This  is  done  by  the  statute  31  Hen.  VIIL  c*  10, 
*which  enacts  that  no  person,  except  the  king's  children,  shall 
presume  to  sit  or  have  place  at  the  side  of  the  cloth  of  estate 
in  the  parliament  chamber;  and  that  certain  great  officers 
therein  named  shall  have  precedence  above  all  dukes,  except 

(«)  See  Essay  on  Collateral  Consanguinity,  in  Law  Tracts,  4to.  Oxon.  1771. 


Utter,  Uie  limitation  would  have  been 
Toid,  a«  nothing  less  than  the  power 
of  parliament  can  alter  the  established 
rules  of  descent.  But,  notwithstand- 
ing it  is  in  the  form  of  a  charter,  it 
was  held  to  be  an  act  of  the  legislature. 
It  concludes,  per  ipntm  r$gem  et  UUum 
concilium  in  parliamento* — Ch.     [Lord 


Hardwicke,  in  the  case  of  Ltmojt  ▼• 
Hoiwukn,  1  Yes.  sen.  294,  concun  in 
that  free  interpretation  of  the  word 
prinugtnituitwlkich  Blackstone,  Selden, 
Lord  Bacon,  Lord  £llesnMr«»  and  Fits- 
herbert,  all  adopted,  but  wUch  Mr. 
Christian,  following  the  ckiUr  ^ittm 
of  Lord  Coke,  disapproves. — £d.] 
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only  iueh  m  9h«U  happen  to  bo  the  king's  son,  brother,  uncle^ 
nephew,  (which  Sir  Edward  Coke  (/)  ejiplains  te  signify 
grandson  or  nepaty%  or  brother's  or  sister's  son.  Therefore, 
after  these  degrees  are  past,  peers  or  others  of  the  bbod  reyal 
are  entitled  to  no  place  or  precedence  except  what  belongs  to 
them  by  their  personal  rank  or  dignity:  which  made  Sir  Ed- 
ward Walker  complain  (^),  that  by  the  hasty  creation  of  Prince 
Rupert  to  be  Duke  of  Cumberland,  and  of  the  Earl  of  Lenox 
to  be  duke  of  that  name,  previous  to  the  creation  of  King 
Charles's  second  son,  Jan^s,  to  be  Duke  of  York,  it  might 
haf^MOd  that  their  grandsons  would  have  precedence  of  the 
grandsons  of  the  Duke  of  York. 

Indeed,  under  the  description  of  the  king's  ehiUb'en,  his 
j^andsom  are  held  to  be  included,  without  having  recourse  to 
Sir  Edward  Coke's  interpretation  of  nephew;  and  therefore 
when  hi?  late  majesty  King  George  IL  created  his  grandson 
Edward^  the  second  son  of  Frederick  Prince  of  Wales  deceased, 
Duke  of  York,  and  referred  it  to  the  house  of  lords  to  settle 
his  place  and  precedence,  they  certified  (A)  that  he  ought  to 
have  place  next  to  the  late  Duke  of  Cumberland,  the  then  king's 
youngest  son;  and  that  he  might  have  a  seat  on  the  left  hand 
of  the  cloth  of  estate.  But  when>  on  the  accession  of  his  pre* 
sent  majesty,  those  royal  personages  ceased  to  take  plaoe  99 
the  ckildnn,  and  ranked  only  as  the  brother  and  tmck,  of  the 
king,  they  also  left  their  seats  on  the  side  of  the  cloth  of  estates 
so  that  when  the  Duke  of  Gloucester,  his  majesty's  second 
brother,  took  his  seat  in  the  house  of  peers  (t),  he  was  placed 
on  the  upper  end  of  the  earl's  bench  (on  which  the  dukes 
usually  sit)  next  to  his  royal  highness  the  Duke  of  York. 
And,  in  1718,  upon  a  question  referred  to  all  the  judges  by 
King  George  L,  it  was  resolved,  by  the  opinion  of  ten  against 
the  other  two,  that  the  education  and  care  of  all  the  king's 
grandchildren,  while  minors,  did  belong  of  right  to  his  m^'esty, 
as  king  of  this  realm,  even  during  their  father's  life  (k)  (13). 

(/)  4,  ln0U  862.  (0  Lords'  Journ.  10  Jan.1765. 

(g)  Tractt,  p.  801.  {k)  Forteac  Al  401—440. 

(A)  Lordf' Joura.  34  Apr.  1760. 

(18)  The  authorities  and  arguments  one  would  have  been  inclined  to  have 

of  the  two  dissenting  judges*  Price  and  suspected  (he  sincerity  of  the  other  ten, 

Eyre,  are  so  full  and  cogent,  that  if  and    the    authority  of  the   decision. 

this  question  had  arisen  before  the  (See  Harg.  St  Tr.  VoL  11,  a05).-^H. 
judges  were  independent  of  the  crpwii. 
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But  they  all  agreed,  that  the  care  and  approbation  of  their 
marriages,  when  grown  up,  belonged  to  the  king  their  grand- 
father. And  the  judges  have  more  recently  concurred  in 
opinion  (/),  that  this  care  and  approbation  extend  also  to  the 
presumptive  heir  of  the  crown;  though  to  what  other  branches 
of  the  royal  family  the  same  did  extend,  they  did  not  find 
precisely  determined.  The  most  frequent  instances  of  the 
crown's  interposition  go  no  ^farther  than  nephews  and 
nieces  (m);  but  examples  are  not  wanting  of  its  reaching' 
to  more  distant  collaterals  (n).  And  the  statute  6  Hen.  VL 
before  mentioned,  which  prohibits  the  marriage  of  a  queen  dow- 
ager without  the  consent  of  the  king,  assigns  this  reason  for 
it  (14):  '^  because  the  disparagement  of  the  queen  shall  give 
greater  comfort  and  example  to  other  ladies  of  estate^  who  are 
of  the  blood  royal^  more  lightly  to  disparage  themselves  (o)." 
Therefore,  by  the  statute  28  Hen.  VHI.  c.  18,  (repealed, 
among  other  statutes  of  treasons,  by  1  Edw.VI.  c  12),  it 
was  made  high  treason  for  any  maii  to  contract  marriage 
with  the  king's  children,  or  reputed  children,  his  sisters  or 
aunts  ex  parte  paiemoy  or  the  children  of  his  brethren  or 
sisters;  being  exactly  the  same  degrees  to  which  precedence 
is  allowed  by  the  statute  31  Hen.  VIIL  before  mentioned. 
And  now,  by  statute  12  Geo.  III.  c.  11,  no  descendant  of  the 
body  of  King  Geo.  II.  (other  than  the  issue  of  princesses  mar- 
ried into  foreign  families)  is  capable  of  contracting  matrimony. 


(0  Lords' Journ.  28  Feb.  177S. 

(m)  See  (besides  the  instances  cited 
in  Fortescue  Aland)  for  brothers  and 
titters,  under  King  Edward  III.  4  Rym. 
392,  403»  411,  501,508,  512,  549, 
688:— under  Henry  V.  9  Rym.  710, 
711, 741 :— under  Edward  IV.  11  Rym. 
564,  565,  590,  601:— under  Henry 
VIII.  13  Rym.  249,  423:— under  Ed- 
ward VI.  7  St  Tr.  3,  8.  For  nephewt 
and  niecet,  under  Henry  III.  1  Rym. 
852 :— under  Edward  I.  2  Rym.  489  : 
— under  Edward  III.  5  Rym.  561 : — 
under  Richard  II.  7  Rym.  264:— 
under    Richard   III.    12   Rym.    232, 


244:— under  Henry  VIIL  15  Rym. 
26,  31. 

(n)  To  great  niecet,  under  Edward 

II.  3  Rym.  575,  644.  To/lrti  eememe, 
under  Edward  III.  5  Rym.  177.  To 
second  and  third  cousins,  under  Edward 

III.  5  Rym.  729 :— under  Richard  IL 
7  Rym.  225: — under  Henry  VL  10 
Rym.  322:— under  Henry  VIL  12 
Rym.  529 :— under  Queen  Elisabeth, 
Camd.  Ann.  A.  D.  1562.  To  fomih 
cousins,  under  Henry  VIL  12  Rym. 
829.  To  the  blood  royal  in  general, 
under  Richard  II.  7  Rym.  787. 

(o)  Ril.  Plac,  Pari.  672. 


(14)  The  occasion  of   this   statute      to  Henry  VL  with  Owen  Tudor,  a  pri- 
was  the  marriage  of  Catherine,  mother     vate  gentleman.  (See  p.  223).— Ch. 
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without  the  previous  consent  of  the  king  signified  under  the 
great  seal;  and  any  marriage  contracted  without  such  consent 
is  void.  Provided,  that  such  of  the  said  descendants  as  are 
above  the  age  of  twenty-five  may,  after  a  twelvemonth's  notice 
given  to  the  king's  privy  council,  contract  and  solemnize  mar- 
riage without  the  consent  of  the  crown;  unless  both  houses  of 
parliament  shall,  before  the  expiration  of  the  said  year,  ex- 
pressly declare  their  disapprobation  of  such  intended  marriage. 
And  all  persons  solenmizing,  assisting,  or  being  present  at, 
any  such  prohibited  marriage,  shall  incur  the  penalties  of  the 
statute  o{pr€anumre. 
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CHAPTER  V. 


OF  THE  COUNCILS  BELONGING  TO  THE  KING. 


Of  the  kins  with        The  third  point  of  view,  in  which  we  are  to  consider  the 
ciif.  king,  is  with  regard  to  his  councils.     For,  in  order  to  assist 

him  in  the  discharge  of  his  duties,  the  maintenance  of  his 
dignity,  and  the  exertion  of  his  prerogatiye,  the  law  hath 
assigned  him  a  diversity  of  councils  to  advise  with. 

1.  The  high  court       1*  The  first  of  thcsc  is  the  high  court  of  parliament,  whereof 

we  have  already  treated  at  large. 

2.  Thepeenof         2.  Sccoudly,  the  pccn^  of  the  realm  are  by  their  birth  her^ 
the  nrnim.  ditary  counsellors  of  the  crown,  and  may  be  called  together 

by  the  king  to  impart  their  advice  in  all  matters  of  importance 
to  the  realm,  either  in  time  of  parliament,  or,  which  hath  been 
their  principal  use,  when  there  is  no  parliament  in  being  (a). 
Accordingly  Bracton  (ft),  speaking  of  the  nobility  of  his  time, 
says  they  might  properly  be  called  <^  canstdes,  a  constdendo; 
reges  enim  tales  sibi  auociani  ad  contulendumJ*  And  in  our 
law  books  (c)  it  is  laid  down,  that  peers  are  created  for  two 
reasons:  1,  ad  considendumi  2,  ad  defendendunij  regem:  on 
which  account  the  law  gives  them  certain  great  and  high  pri- 
vileges ;  such  as  freedom  from  arrests,  &c.,  even  when  no  par- 
liament is  sitting :  because  it  intends,  that  they  are  always  as- 
sisting the  king  with  their  counsel  for  the  commonwealth,  or 
keeping  the  realm  in  safety  by  their  prowess  and  valour. 
[  *228  ]  *  Instances  of  conventions  of  the  peers,  to  advise  the  king, 
have  been  in  former  times  very  frequent,  though  now  fallen 
into  disuse  by  reason  of  the  more  regular  meetings  of  parlia- 
ment. Sir  Edward  C!oke  {d)  gives  us  an  extract  of  a  record, 
5  Hen.  IV.,  concerning  an  exchange  of  lands  between  the  king 
and  the  Earl  of  Northumberland,  wherein  the  value  of  each 

{a)  Co.  LitL  110.  (c)  7  Rep.  34 ;  9  Rep.  49 ;  1 2  Rep.  96. 

\h)  L.  l,c.  8.  (d)  llnst.  110. 
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was  agreed  to  be  settled  by  adTice  of  paiiiament,  (if  any 
dumld  be  caDed  before  the  feast  of  Saint  Laicia),  or  otber« 
wise  by  advice  of  the  grand  council  of  peers,  wbkb  the  king 
promises  to  assemble  before  the  said  feast,  in  case  no  parlia- 
ment shall  be  called.  Many  other  instances  of  this  kind  of 
meeting  are  to  be  found  under  our  antient  kings;  though  the 
formal  method  of  convoking  them  had  been  so  long  left  off, 
that  when  King  Charles  L  in  1640  issued  out  writs  under  the 
great  seal  to  call  a  great  oouncil  of  all  the  peers  of  England 
to  meet  and  attend  his  majesty  at  York,  previous  to  the  meet* 
ing  of  the  long  parliament,  the  Earl  of  Clarendon  {e)  mentions 
it  as  a  new  invention,  not  before  heard  of;  that  is,  as  he  eai- 
plains  himself,  so  old  that  it  had  not  been  practised  in  some 
hundreds  of  years.  But,  though  there  had  not  so  long  before 
been  an  instance,  nor  has  there  been  any  since,  of  assembling 
them  in  so  solemn  a  manner,  yet  in  cases  of  emergency  our 
princes  have  at  several  times  thought  proper  to  call  for  and 
consult  as  many  of  the  nobility  as  could  easily  be  got  toge- 
ther ;  as  was  particularly  the  case  with  King  James  the  Second, 
after  the  landing  of  the  Prince  of  Orange,  and  with  the  Prince 
of  Orange  himsell^  before  he  called  that  convention  parlia* 
ment,  which  afterwards  called  him  to  the  throne. 

Besides  this  general  meeting,  it  is  usually  looked  upon  to  be 
the  right  of  each  particular  peer  of  the  realm  to  demand  an 
audience  of  the  king,  and  to  lay  before  him,  with  decency  and 
respect,  such  matters  as  he  shall  judge  of  importance  to  the 
public  weal.  And  therefore,  in  the  reign  of  Edward  II.  it  was 
made  an  article  of  impeachment  in  parliament  against  *the  [  *229  ] 
two  Hugh  Spencers,  fsither  and  son,  for  which  they  were  ba- 
nished the  kingdom,  **  that  they  by  their  evil  covin  would  not 
suffer  the  great  men  of  the  realm,  the  king^s  good  counsellors, 
to  speak  with  the  king,  or  to  come  near  him,  but  only  in  the 
presence  and  hearing  of  the  said  Hugh  the  father  and  Hugh 
the  son,  or  one  of  them,  and  at  their  will,  and  according  to 
such  things  as  pleased  them  (/)•" 

8.  A  third  council  belonging  to  the  king  are,  according  to  &  The  judge*  of 
Sir  Edward  Coke  {ff)  (1),  his  judges  of  the  courts  of  law,  for  law       *»"»"• 

(«)  HiiL  b.  2.  (/)  4  ImC  63. 

{g)  llnfftllO.  [S04.  a.] 

(1)  Mr.  Hargrave,  in  his  note  to  the     Inst  110,  observes,  that   when  Lord 
passage  cited  by  Blackstone    from  1     Coke  says,  "for  matters  of  law  the 


229 


OF  THE  COUNCILS 


matters.  And  this  appears  frequently  in  our  statutes,  partw 
cularly  14  Edw.  III.  c.  5,  and  in  other  books  of  law.  So  that 
when  the  king's  council  is  mentioned  generally,  it  must  be 
defined^  particularized,  and  understood,  secundum  subjectam 
materiam  ;  and,  if  the  subject  be  of  a  legal  nature,  then  by  the 
king's  council  is  understood  his  council  for  matters  of  lawy 
namely,  his  judges.  Therefore,  when  by  stat.  16  Bic.  IL  c 
5,  it  was  made  a  high  o£fence  to  import  into  this  kingdom  any 
papal  buUes,  or  other  processes  from  Rome;  and  it  was 
enacted  that  the  offenders  should  be  attached  by  their  bodies, 
and  brought  before  the  king  and  his  council  to  answer  for  such 
offence ;  here,  by  the  expression  of  the  king's  coKnciZ  were  un-* 
derstood  the  king's  judges  of  his  courts  of  justice,  the  subject 
matter  being  legal  (2),  this  being  the  general  way  of  inter* 
preting  the  word  council  (A). 
4.  Privy  council.        4.  But  the  principal  council  belonging  to  the  king  is  his 

privy  council,  which  is  generally  called,  by  way  of  eminence, 
the  council  And  this,  according  to  Sir  Edward  Coke's  de- 
scription of  it  (t),  is  a  noble,  honourable,  and  reverend  as* 
sembly  of  the  king,  and  such  as  he  wills  to  be  of  his  privy 
council,  in  the  king's  court  or  palace.  The  king's  will  is  the 
sole  constituent  of  a  privy  counsellor ;  and  this  also  regulates 
their  number,  which  of  antient  time  was  twelve  or  thereabouts. 
Afterwards  it  increased  to  so  large  a  number,  that  it  was  found 
[  *2d0  ]  inconvenient  for  secrecy  and  dispatch :  and  ^therefore  King 
Charles  the  Second  in  1679  limited  it  to  thirty;  whereof  fif- 
teen were  to  be  the  principal  officers  of  state,  and  those  to  be 
counsellors,  vtr^tf  officii;  and  the  other  fifteen  were  composed 


(A)  3  Inst.  125. 


(t)  4  Inst  53. 


judges  are  the  king's  council,"  he  omits 
explaining  whether  they  are  so  called 
on  account  of  their  judicial  opinions  in 
the  king's  courts ;  or  of  their  opinions 
in  parliament  when  advised  with  by  the 
lords ;  or  of  any  extra-judicial  opinions 
the  king  may  be  entitled  to  demand 
from  them.  Mr.  Hargrave,  after  shew- 
ing that  such  extra-judicial  opinions 
were  not  favoured  by  Lord  Coke,  as 
appeared  by  his  firm  conduct  in  the 
great  case  of  Comnundams,  in  the  reign 
of  James  I.,  adds,  "however  numerous 


and  strong  the  precedents  may  be  in 
favour  of  the  king's  ejctra-judieitUljf 
consulting  the  judges  on  questions  in 
which  the  crown  is  interested,  it  is  a 
right  to  be  understood  with  many  ex- 
ceptions, and  such  as  ought  to  be  exer- 
cised with  great  reserve ;  lest  the  rigid 
impartiality,  so  essential  to  their  Ju- 
dicial capadty,  should  be  violated." 
(See  Vol  8,  pp.  37,  54,  and  Foster's 
Crown  Law,  pp.  199,  241,  and  pott, 
p.  231,  U  6). 

(2)  See  Vol.  3,  p.  37. 
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of  ten  lords  and  five  commoners  of  the  king's  choosing  (A). 
But  since  that  time  the  number  has  been  much  augmented, 
and  now  continues  indefinite  (3).  At  the  same  time,  also, 
the  antient  office  of  lord  president  of  the  council  was  revived 
in  the  person  of  Anthony  Earl  of  Shaftsbury  (4) ;  an  officer 
that,  by  the  statute  of  31  Hen.  VIII.  c  10,  has  precedence 
next  after  the  lord  chancellor  and  lord  treasurer. 

Privy  counsellors  are  made  by  the  king's  nomination,  with- 
out either  patent  or  grant;  and,  on  taking  the  necessary  oaths, 
they  become  immediately  privy  counsellors  during  the  life  of 
the  king  that  chooses  them,  but  subject  to  removal  at  his  dis- 
cretion. 

As  to  the  qualificatiam  of  members  to  sit  at  this  board :  any  TtMirquaUfici- 
natural-born  subject  of  England  is  capable  of  being  a  member 
of  the  privy  council,  taking  the  proper  oaths  for  security  of 
the  government,  and  the  test  for  security  of  the  church  (5). 

(Jt)  Temple's  Mem.  Part  3. 


(3)  No  inconvenience  arises  from 
the  exteiuion  of  their  numbers,  n 
those  only  attend  who  are  specially 
summoned  for  that  particular  occasion 
upon  which  their  advice  and  assistance 
are  required.  The  cabinet  council,  as 
U  is  called,  consists  of  those  ministers 
of  state  who  are  more  immediately 
honoured  with  his  majesty's  confi- 
dence, and  who  are  summoned  to  con- 
sult upon  the  important  and  arduous 
discharge  of  the  executive  authority ; 
their  number  and  selection  depend 
only  upon  the  king's  pleasure,  and 
each  member  of  that  council  receives 
a  summons  or  message  for  every  at- 
tendance.—Cii. 

(4)  It  appears,  from  the  4  Inst.  55, 
that  this  o£Bce  existed  in  the  time  of 
James  I. ;  for  Lord  Coke  says,  there 
is,  and  of  antient  time  hath  been,  a 
president  of  the  counciL  This  office 
was  never  granted  but  by  letters  pa- 
tent under  the  great  seal  durante  6e- 
neplacHo,  and  is  very  antient;  for  John 
bishop  of  Norwich  was  president  of  the 
council  in  anno  7  regis  JohanniM.  Dor- 
mivii  tamen  hoc  officium  regnante  magnA 
Ei49abetkd,-'CH, 


(5)  The  sacramental  test,  as  a  quali- 
fication for  certun  offices,  is  repealed 
by  the  sut.  9  Geo.  IV.  c.  17,  and  star. 
2  QuL  IV.  c.  7,  and  a  declaration  sub- 
stituted in  lieu  thereof;  by  which  the 
party  professes,  upon  the  true  fiiith  of  a 
Christian,  that  he  will  never  exercise 
any  power,  authority,  or  influence 
which  he  may  possess,  by  virtue  of  his 
office,  to  injure  or  weaken  the  protest- 
ant  church  as  it  is  by  law  established  in 
England,  or  to  disturb  the  said  church, 
or  the  bishops  and  clergy  of  the  said 
church,  in  the  possession  of  any  rights 
or  privileges  to  which  such  church,  or 
the  said  bishops  and  clergy,  are  or  may 
be  by  law  entitled. 

By  the  statute  of  10  Geo.  IV.  c.  7, 
the  necessity  of  making  any  declara- 
tion against  transubstantiation,  invoca- 
tion of  saints,  and  the  sacrifice  of  the 
mass  as  practised  in  the  church  of 
Rome,  as  a  qualification  for  the  exer- 
cise or  enjoyment  of  any  office,  or  civil 
right,  is  repealed :  and  instead  of  the 
oaths  of  allegiance,  supremacy,  and  ab- 
juration, as  qualifications  for  holding 
civil  or  military  offices,  Roman  Ca- 
tholics are  required  to  take  the  oath 


sao 


Their  duty. 
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Bot»  in  order  to  prevent  any  persons  under  foreign  attach' 
ments  from  insinuating  themselres  into  this  important  trusty 
as  happened  in  the  reign  of  King  William,  in  many  instances, 
it  is  enacted  by  the  act  of  settlement  (/),  that  no  person  bom 
out  of  the  dominions  of  the  crown  of  England,  unless  bom  of 
English  parents,  even  though  naturalized  by  parliament,  shall 
be  capable  of  being  of  the  privy  council 

The  duty  of  a  privy  counsellor  appears  from  the  oath  of 
office  (m),  which  consists  of  seven  articles :  1.  To  advise  the 
king  according  to  the  best  of  his  cunnmg  and  discretion.  2. 
To  advise  for  the  king's  honour  and  good  of  the  public,  with** 
out  partiality  through  affection,  love,  meed,  doubt,  or  dread* 
8.  To  keep  the  king's  counsel  secret.  4.  To  avoid  oomiplion. 
6.  To  help  and  strengthen  the  execution  of  what  ^shali  be 
there  resolved.  6.  To  withstand  all  persons  who  would  attempt 
the  contrary.  And  lastly,  in  general,  7.  To  observe,  keep, 
and  do,  all  that  a  good  and  true  counsellor  ought  to  do  to  his 
sovereign  lord. 

The  power  of  the  privy  council  is  to  inquire  into  all  offences 
against  the  government,  and  to  commit  the  offenders  to  safe 
GOStody,  in  order  to  take  their  trial  in  some  of  the  courts  of 
law.  But  their  jurisdiction  herein  is  only  to  inquire,  and  not 
to  punish;  and  the  persons  committed  by  them  are  entitled  to 
tbcor  habeas  corpue  by  statute  16  Gar.  L  c  10,  as  much  as  if 
committed  by  an  ordinary  justice  of  the  peace.  And  by  the 
same  statute,  the  court  of  star-chamber,  and  the  court  of  re- 
quests, both  of  which  consisted  of  privy  counsellors,  were  dish 
solved;  and  it  was  declared  illegal  for  them  to  take  cognisance 
of  any  matter  of  property  belonging  to  the  subjects  of  this 
kingdom.     But  in  plantation  or  admiralty  (6)  causes,  which 


(0  Stat  12 &  13 Will.  III.  c.  2. 


(m)  4  Inst  54. 


set  forth  in  the  said  act     (See  pottf 
note  to  p.  368). 

(6)  By  the  statute  of  3  &  4  Gul.  IV. 
c.  41,  for  the  better  administration  «f 
justice  in  his  miyesty's  privy  council, 
certain  members  thereof  are  erected 
into  a  judicial  committee  ;  to  which 
committee  all  appeals  from  vice-admi- 
ralty courts  abroad,  and  all  appeals 
which  may  be  brought  before  his  ma- 


jesty in  council,  from  the  sentence  of 
any  judge,  are  to  be  referred.  And  it 
is  also  enacted,  that  it  shall  be  lawful 
for  his  miyesty  to  refer  to  the  said  ju- 
dicial committee  for  hearing  or  consi- 
deration any  such  other  matters  what- 
ever, as  his  majesty  shall  think  fit; 
and  such  committee  shall  thereupon 
hear  or  consider  the  same,  and  shall 
advise  his'm^esty  thereon. 
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im»  out  of  the  jaritdictioD  of  tbis  kingdoin ;  mnd  in  matteis 

of  lunacy  or  idiocy  {n\  being  a  special  flower  of  the  preroga-* 

tive;  With  regard  to  these,  although  they  may  efentually  io* 

voire  qaeetums  of  extensire  property,  the  privy  oouncil  conti* 

nues  to  have  cogDiEatice,  being  the  court  of  appeal  in  such 

easte,  or  rather  the  appeal  lies  to  the  king's  majesty  hkoseif 

in  council  (7).     Whenever  abo  a  question  arises  between  two 

provinees  in  America  or  elsewhere^  as  conoeraing  the  extent 

of  their  charters  and  the  lik»»  the  ki^g  in  his  council  exer» 

cises^i^'iurZ  jurisdiction  therein,  upon  the  principles  of  feodal 

9Dvereigtity»     And  so,  likewise,  when  any  person  claims  an 

island  or  a  province,  in  the  nature  of  a  feodal  prtncipaUty,  by 

grant  from  the  king,  or  his  ancestors,  the  determination  ot 

that  right  belongs  to  his  majesty  in  council :  as  was  the  case 

of  the  Earl  of  Derby,  with  regard  to  the  Isle  of  Man,  in  the 

reign  of  Queen  Elisabeth ;   and  the  Earl  of  Cardigan  and 

others,  as  representatives  of  the  Duke  of  Montague,  with  re^ 

lation  to  the  Island  of  St.  Vincent,  inl7Mi     But  from  all  the 

dominions  of  the  crown,  excepting  Gieat  Britain  and  Ireland* 

an  apptUtde  jurisdiction  *(in  the  hist  resort)  is  vested  in  the     C  *^2  ] 

same  tribunal ;  which  usually  exerdses  its  judicial  attthority  y^^iSSS^ 

in  a  committee  of  the  wbole  privy  council,  who  hear  the  idie^ 

gaiions  and  proofs,  end  make  their  report  to  his  majesty  in 

council,  by  whom  the  judgment  is  finally  given  (6). 

The  prmUges  of  privy  counsellors,  as  such,  (abstracted  from  '^^IJ'JJJJJSnoSf 
their  honorary  precedence)  (o),  consist  principally  in  the  se- 
curity which  the  law  has  given  them  against  attempts  and 
conspiracies  to  destroy  their  lives.  For,  by  statute  3  Hen. 
VIL  c.  14,  if  any  of  the  king's  servants  of  his  household  con- 
spire or  imagine  to  take  away  the  life  of  a  privy  counsellor,  it 


(n)  8  p.  Wms.  108. 


(o)  See  p.  405. 


As  many  of  the  judges  are,  ex  qfiicio, 
named  as  members  of  this  committee, 
and  any,  or  all,  the  other  judges  may 
be  directed  to  attend  it,  of  course,  care 
will  be  taken  that  no  judge  shall  be 
summoned  to  "  hear,  consider,  and  ad- 
Tise  upon"  such  matters  as  may  sub- 
sequently be  brought  before  his  own 
court     (See  antef  p.  229,  n.  1). 

(7)  This  -is,  in  fact,  a  court  of  jus-^ 
tioe,  which  must  consist  of  at  least 


three  privy  counsellors. — Ch. 

(8)  The  court  of  privy  council  can- 
not decree  in  personam  in  England, 
unless  in  certain  criminal  matters ;  and 
the  court  of  chancery  cannot  decree 
in  rem  out  of  the  kingdom.  See  Lord 
Hardwicke's  arg.  in  Pen  v.  Baitmore, 
(1  Ves.  444),  where  the  jurisdiction 
of  the  council  and  chancery,  upon 
questions  arising  upon  sulrject  matter 
abroad,  is  largely  discussed. — Ch. 
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is  felony,  though  nothing  be  done  upon  it.  The  reason  of 
making  this  statute,  Sir  Edward  Coke  (p)  tells  us,  was  be* 
cause  such  a  conspiracy  was,  just  before  this  parliament,  made 
by  some  of  King  Henry  the  Seventh's  household  servants,  and 
great  mischief  was  like  to  have  ensued  thereupon*  This  ex* 
tends  only  to  the  king's  menial  servants.  But  the  statute  9 
Ann.  c.  16,  goes  farther,  and  enacts  that  caiy  person  that  shall 
unlawfully  attempt  to  kill,  or  shall  unlawfully  assault,  and 
strike,  or  wound,  any  privy  counsellor  in  the  execution  of  his 
office,  shall  be  a  felon  without  benefit  of  clergy.  This  statute 
was  made  upon  the  daring  attempt  of  the  Sieur  Ghiiscard, 
who  stabbed  Mr.  Harley,  afterwards  Earl  of  Oxford,  with  a 
penknife,  when  under  examination  for  high  crimes,  in  a  com- 
mittee of  the  privy  council. 
SiJJ^SJlSif'**   _  '^®  dissolution  of  the  privy  council  depends  upon   the 

king's  pleasure;  and  he  may,  whenever  he  thinks  proper, 
discharge  any  particular  member,  or  the  whole  of  it,  and 
appoint  another.  By  the  common  law,  also,  it  was  dissolved 
ipso  facto  by  the  king's  demise,  as  deriving  all  its  authority 
from  him.  But  now,  to  prevent  the  inconveniences  of  having 
no  council  in  being  at  the  accession  of  a  new  prince,  it  is 
enacted  by  statute  6  Ann.  c  7,  that  the  privy  council  shall 
continue  for  six  months  after  the  demise  of  the  crown,  un- 
less sooner  determined  by  the  successor. 

(p)  8  Inst  88. 
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I  PROCBED  next  to  the  duties  mcumbent  on  the  kins  by  or  the  ung* 
our  constitution;  in  consideration  of  which  duties  his  dignity 
and  prerogative  are  established  by  the  laws  of  the  land :  it 
being  a  maxim  in  the  law,  that  protection  and  subjection  are 
reciprocal  {a).  And  these  reciprocal  duties  are  what,  I  appre- 
hend, were  meant  by  the  convention  in  1688^  when  they  declared 
that  King  James  had  broken  the  origirud  contract  ( I )  between 
king  and  people.  But,  however,  as  the  terms  of  that  original 
contract  were  in  some  measure  disputed,  being  alleged  to  exist 
principally  in  theory,  and  to  be  only  deducible  by  reason  and 
the  rules  of  natural  law;  in  which  deduction  different  under- 
standings might  very  considerably  differ;  it  was,  after  the  re- 
volution, judged  proper  to  declare  these  duties  expressly,  and 
to  reduce  that  contract  to  a  plain  certainty.  So  that,  what^ 
ever  doubts  might  be  formerly  raised  by  weak  and  scrupulous 
minds  about  the  existence  of  such  an  original  contract,  they 
must  now  entirely  cease;  especially  with  regard  to  every 
prince  who  hath  reigned  since  the  year  1688. 

The  principal  duty  of  the  king  is,  to  govern  his  people  ac- 
cording to  law  (2).  Nee  regibm  infinita  aut  libera  potestas  was 
the  constitution  of  our  German  ancestors  on  the  continent  (&). 
And  this  is  not  only  consonant  to  the  principles  of  nature,  of 
^liberty,  of  reason,  and  of  society,  but  has  always  been  es-  [  *2d4  ] 
teemed  an  express  part  of  the  common  law  of  England,  even 
when  prerogative  was  at  the  highest.  ''  The  king,**  saith 
Bracton  (c),  who  wrote  under  Henry  III.,  *^  ought  not  to  be 
subject  to  man,  but  to  God  and  to  the  law:  for  the  law  maketh 

(o)  7  Rep.  5.  (6)  Tac.  de  Mor.  Germ.  c.  7.  (r)L.  l,c.  8. 


(I)  Seeantff  p.  211;  postt  p.  237.  (2)  See  ante,  p.  67,  o.  3. 
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the  king.  Let  the  king  therefore  render  to  the  law,  what  the 
law  has  invested  in  him  with  regard  to  others;  dominion  and 
power:  for  he  is  not  truly  king,  where  will  and  pleasure  rules, 
and  not  the  law.''  And  again  (<f),  ^^  the  king  also  hath  a  su- 
perior, namely  God,  and  also  the  law,  by  which  he  was  made 
a  king  (3)."  Thus  Bracton,  and  Fortescue  also  (e),  having 
first  well  distinguished  between  a  monarchy  absolutely  and 
despotically  regal,  which  is  introduced  by  Qonquest  and  vio- 
lence, and  a  political  or  civil  monarchy,  which  arises  from  mu- 
tual consent,  (of  which  last  species  he  asserts  the  government 
of  England  to  be),  immediately  lays  it  down  as  a  principle, 
that  <^  the  king  of  England  must  rule  his  people  according  to 
the  decrees  of  the  laws  thereof:  insomuch  that  he  is  bound  by 
an  oath  at  his  coronation  to  the  observance  and  keeping  of  his 
own  laws."  But,  to  obviate  all  doubts  and  difficulties  concern- 
ing this  matter,  it  is  expressly  declared  by  statute  12  &  13 
Will.  III.  c.  2,  «  that  the  laws  of  England  are  the  birthright 
of  the  people  thereof:  and  all  the  kings  and  queens  who  shall 
ascend  the  throne  of  this  realm  ought  to  administer  the  go- 
vernment of  the  same  according  to  the  said  laws;  and  all  their 
officers  and  ministers  ought  to  serve  them  respectively  accord- 
ing to  the  same :  and  therefore  all  the  laws  and  statutes  of 
this  realm,  for  securing  the  established  religion,  and  the  rights 
and  liberties  of  the  people  thereof,  and  all  other  laws  and  sta- 
tutes of  the  same  now  in  force,  are  ratified  and  confirmed  ac- 
cordingly." 

And,  as  to  the  terms  of  the  original  contract  between  king 
and  people,  these  I  apprehend  to  be  now  <;ouched  in  the 
*coronation  oath,  which,  by  the  statute  1  W.  &  M.  st.  1,  c  6, 
is  to  be  administered  to  every  king  and  queen  who  shall  suc- 
ceed to  the  imperial  crown  of  these  realms,  by  one  of  the  arch- 
bishops or  bishops  of  the  realm,  in  the  presence  of  all  the  peo- 
ple; who  on  their  parts  do  reciprocally  take  the  oath  of  alle- 


(d)  L.2,  c.  16,  S.3. 


(e)  C.  9  &  34. 


(3)  This  is  alao  well  and  strongly 
expressed  in  the  year-books :  La  ley 
e»t  le  plus  haute  inhiritance  que  le  roy 
ad;  car  par  la  ley  ilmime  ei  touts  ses 
sujets  stmt  ruUs,  et  si  le  ley  ne  Juitf 
nul  roy,  et  nul  inheritance  sera,  (19 
Hen.  VI.  63). 


In  English :  The  law  is  the  highest 
inheritance  which  the  king  has ;  for  by 
the  law  he  himself  and  all  his  subjects 
are  governed ;  and  if  there  were  no  law, 
there  would  be  neither  king  nor  inhe- 
ritance. — Ch. 
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glance  to  the  crown.     This  coronation  oath  is  conceived  in 
the  following  terms: 

The  archbishop  or  bishop  shall  say — '*  Will  you  solemnly 
promise  and  swear  to  govern  the  people  of  this  kingdom  of 
England,  and  the  dominions  thereto  belonging,  according  to 
the  statutes  in  parliament  agreed  on,  and  the  laws  and  cus- 
toms of  the  same?" — The  king  or  queen  shall  say^  ^^  I  solemnly 
promise  so  to  do." — Archbishop  or  bishop^  "  Will  you  to  your 
power  cause  law  and  justice,  in  mercy,  to  be  executed  in  all 
your  judgments?" — King  or  queen,  "  I  will." — Archbishop  or 
bishop,  **  Will  you,  to  the  utmost  of  your  power,  maintain  the 
laws  of  God,  the  true  profession  of  the  gospel,  and  the  protest- 
ant  reformed  religion  established  by  the  law?  And  will  you 
preserve  unto  the  bishops  and  clergy  of  this  realm,  and  to  the 
churches  committed  to  their  charge,  all  such  rights  and  privi- 
leges as  by  law  do  or  shall  appertain  unto  them,  or  any  of 
them?" — King  or  queen,  "  All  this  I  promise  to  do." — After 
this  the  king  or  queen  laying  his  or  her  hand  upon  the  holy  gos- 
pels, shall  say,  ^*  The  things  which  I  have  here  before  promised 
I  will  perform  and  keep:  so  help  me  God:"  and  then  sliall  kiss 
the  book  (4). 

This  is  the  form  of  the  coronation  oath,  as  it  is  now  pre^ 
scribed  by  our  laws;  the  principal  articles  of  which  appear  to 
be  at  least  as  antient  as  the  mirror  of  justices  (f),  and  even 
as  the  time  of  Bracton  (g):  but  the  wording  of  it  was  changed 
at  the  revolution,  because  (as  the  statute  alleges)  the  oath 
itself  •had  been  framed  in  doubtful  words  and  expressions,  [  ♦23^  ] 
with  relation  to  antient  laws  and  constitutions  at  this  time  un- 
known (/i).  However,  in  what  form  soever  it  be  conceived, 
this  is  most  indisputably  a  fundamental  and  original  express 

(/)  Cap.  1,  8.  2.  of  the  old  coronation  oath ;  which,  as 

(jg)  L.  3,  tr.  1,  c.  9.  the  book   ia  extremely  scarce,  I  will 

(A)  In  the  old  foHo  abridgment  of  here  transcribe:  Ceo  est  le   serentent 

the   statutes,   printed  by  Lettou  and  que  le  roy  jurre   a  soun  coronemenl : 

Machlinia,  in  the  reign  of  Edward  IV.,  que  il  gardera  et  meivtenera  lex  droitcz 

{penes  me) f  there  is  preserved  a  copy  ethz/ranchitezdeseyntetgiUegraunlet 

(4)  And  it  is  required  both  by  the  of  the  first  parliament,  upon  the  throne 

bill  of  rights,  1  W.  &  M.  st.  2,  c.  2,  in  the  house  of  peers,  (which  shall  first 

and  the   act  of  settlement,  12  &  13  happen),  shall  repeat  and  subscribe  the 

WilL  III.  c.  2,  that   every  king  and  declaration  against  popery  according 

queen  of  the  age  of  twelve  years,  either  to  the  SO  Car.  II.  st  2,  c.  1.— Ch. 
at  their  coronation,  or  on  the  first  day 
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contract;  though  doubtless  the  duty  of  protection  is  impliedly 
as  much  incumbent  on  the  sovereign  before  coronation  as 
after:  in  the  same  manner  as  allegiance  to  the  king  becomes 
the  duty  of  the  subject  immediately  on  the  descent  of  the 
crown,  before  he  has  taken  the  oath  of  allegiance,  or  whether 
he  ever  takes  it  at  all.  This  reciprocal  duty  of  the  subject 
will  be  considered  in  its  proper  place.  At  present  we  are  only 
to  observe,  that  in  the  king's  part  of  this  original  contract  are 
expressed  all  the  duties  that  a  monarch  can  owe  to  his  people: 
viz.  to  govern  according  to  law;  to  execute  judgment  in  mercy; 
and  to  maintain  the  established  religion.  And,  with  respect 
to  the  latter  of  these  three  branches,  we  may  further  remark, 
that  by  the  act  of  union,  5  Ann.  c.  8,  two  preceding  statutes 
are  recited  and  confirmed;  the  one  of  the  parliament  of  Scot- 
land, the  other  of  the  parliament  of  England:  which  enact — 
the  former,  that  every  king  at  his  accession  shall  take  and 
subscribe  an  oath,  to  preserve  the  protestant  religion  and 
presbyterian  church  government  in  Scotland  (5) ;  the  latter, 
that  at  his  coronation  he  shall  take  and  subscribe  a  similar 
oath  to  preserve  the  settlement  of  the  church  of  England 
within  England,  Ireland  (6),  Wales,  and  Berwick,  and  the 
territories  thereunto  belonging. 

auticienment  dex  droitez  royt  ChrUtiena  a  tenure  kz  leyes  et  eusfumez  du  ro'~ 

d*Engktere,  et  quil  gardera  toutez  tez  alme,  et  a  eoun  poimr  lezfaee  garder  et 

terrez,  hmumret  et  dignitee  dreitttrelx  termer  que  kz  gentez  du  peopk  tuwu 

et  franks  del  coron  du  roialme  d'Engk-  faitez  et  estkz,  et  ks  maheyt  kyz  et 


tere  en  tout  maner  dentkrie  tanz  null 
maner  damenusement,  et  kz  droitez  die- 
pergez  dUapidez  au  perduz  d4  la  corone 
a  toun  poUur  reappeller  en  launekn  es- 
tate, et  quil  gardera  k  peas  de  seynt 
esgUse  et  al  ekrgk  et  al  peopk  de  hon 
aceorde,  et  quil  faek  /aire  en  toutez  sez 
jugementez  owel  et  droit  justke  one  dis» 
orelion  et  muerieorde,  et  quil  grauntera 


custumes  de  tout  oustera^  et  ferme  peas 
et  establie  al  peopk  de  soun  roialme  en 
eeo  garde  e^ardera  a  sounpeiasr:  come 
Dieu  luff  aide,  (Tit  sacrsmentum  re- 
gis, fol.  m.  ij).  Prynne  haa  also  given 
us  a  copy  of  the  coronation  oaths  of 
Richard  II.  (Signal  Loyalty,  ii.  246) ; 
Edward  VI.  (Ibid.  251);  James  1. 
and  Charles  I.    (Ibid.  269). 


(5)  See  ante,  p.  97,  and  note  (e) 
thereto. 

(6)  Some  zealots  held,  that  George 
the  Fourth,  by  giving  his  royal  assent 
to  the  bill  for  Catholic  emancipation, 
introduced  by  the  Duke  of  Welling- 
ton's administration,  infringed  his  co- 
ronation oath.  A  still  louder  outcry 
will  be  raised  against  the  monarch  who 
shall  assent  to  an  act  for  appropriating 
any  portion  of  the  surplus  revenues  of 


the  Irish  church  to  some  useful  na- 
tional purpose.  Yet  measures  of  this 
kind  must  pass  ere  long,  in  spite  of  the 
struggling  efforts  of  those  who  cannot 
see,  or  do  not  choose  to  admit,  the  dis- 
tinction between  a  church,  in  its  sacred 
sense,  and  the  mere  temporal  endow- 
ments of  the  priesthood.  (See  post,  p. 
285).  This  note  was  written  in  1835, 
but  the  writer  sees  no  reason  for  altering 
it  now,  in  April,  1836. 
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OF  THE  king's  PREROGATIVE. 


It  was  observed  in  a  former  chapter  (a),  that  one  of  the  oftheking't 
principal  bulwarks  of  civil  liberty,  or  (in  other  words)  of  the  ^ 
British  constitution,  was  the  limitation  of  the  king's  preroga* 
tive  by  bounds  so  certain  and  notorious,  that  it  is  impossible 
he  should  ever  exceed  them,  without  the  consent  of  the  peo* 
pie,  on  the  one  hand;  or  without,  on  the  other,  a  violation  of 
that  original  contract,  which  in  all  states  impliedly,  and  in 
ours  most  expressly  (1),  subsists  between  the  prince  and  the 
subject  It  will  now  be  our  business  to  consider  this  preroga- 
tive minutely;  to  demonstrate  its  necessity  in  general;  and  to 
mark  out  in  the  most  important  instances  its  particular  extent 
and  restrictions:  from  which  considerations  this  conclusion  will 
evidently  follow,  that  the  powers,  which  are  vested  in  the  crown 
by  the  laws  of  England,  are  necessary  for  the  support  of  so* 
ciety;  and  do  not  intrench  any  farther  on  our  natural  liberties, 
than  is  expedient  for  the  maintenance  of  our  civil 

There  cannot  be  a  stronger  proof  of  that  genuine  freedom, 
which  is  the  boast  of  this  age  and  country,  than  the  power  of 
discussing  and  examining,  with  decency  and  respect,  the  limits 
of  the  king^s  prerogative.  A  topic,  that  in  some  former  ages  was 
thought  too  delicate  and  sacred  to  be  profaned  by  the  pen  of 
a  subject.  It  was  ranked  among  the  arcana  imperii:  and,  like 
the  mysteries  of  the  bona  deaf  was  *not  suffered  to  be  pried  r  •gSS  1 
into  by  any  but  such  as  were  initiated  in  its  service:  because 
perhaps  the  exertion  of  the  one,  like  the  solemnities  of  the 
other,  would  not  bear  the  inspection  of  a  rational  and  sober 
inquiry.  The  glorious  Queen  Elizabeth  herself  made  no 
scruple  to  direct  her  parliaments  to  abstain  from  discoursing 

(a)  Chap.  ], p.  141. 


(1)  See  anUf  p.  233. 
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of  matters  of  state  {b);  and  it  was  the  constant  language  of 
this  favourite  princess  and  her  ministers,  that  eren  that  august 
assembly  "  ought  not  to  deal,  to  judge,  or  to  meddle  with  her 
majesty's  prerogative  royal  (c)  (2).**  And  her  successor.  King 
James  the  First,  who  had  imbibed  high  notions  of  the  diyinity 
of  regal  sway,  more  than  once  laid  it  down  in  his  speeches, 
that,  *^  as  it  is  atheism  and  blasphemy  in  a  creature  to  dispute 
what  the  Deity  may  do,  so  it  is  presumption  and  sedition  in  a 
subject  to  dispute  what  a  king  may  do  in  the  height  of  his 
power:  good  Christians,  he  adds,  will  be  content  with  God's 
will,  revealed  in  his  word;  and  good  subjects  will  rest  in  the 
king's  will,  revealed  in  his  law  (cf)-" 

But,  whatever  might  be  the  sentiments  of  some  of  our 
princes,  this  was  never  the  language  of  our  antient  constitu- 
tion and  laws.  The  limitation  of  the  regal  authority  was  a 
first  and  essential  principle  in  all  the  Gothic  systems  of  go- 
vernment established  in  Europe;  though  gradually  driven  out 
and  overborne,  by  violence  and  chicane,  in  most  of  the  king- 
doms on  the  continent.  We  have  seen,  in  the  preceding 
chapter,  the  sentiments  of  Bracton  and  Fortescue,  at  the  dis- 
tance of  two  centuries  from  each  other.  And  Sir  Henry  Finch, 
under  Charles  the  First,  after  the  lapse  of  two  centuries  more, 
though  he  lays  down  the  law  of  prerogative  in  very  strong  and 
emphatical  terms,  yet  qualifies  it  with  a  general  restriction,  in 
regard  to  the  liberties  of  the  people.  "  The  king  hath  a  pre- 
rogative in  all  things,  that  are  not  injurious  to  the  subject;  for 
in  them  all  it  must  be  remembered,  that  the  king's  prerogative 
stretcheth  not  to  the  doing  of  any  wrong  («)."  Nihil  enim 
[  ^2*}9  ]  alitid  potest  rex,  nisi  id  solum  quod  *de  jure  potest  (/*).  And 
here  it  may  be  some  satisfaction  to  remark,  how  widely  the 
civil  law  differs  from  our  own,  with  regard  to  the  authority  of 
the  laws  over  the  prince,  or  (as  a  civilian  would  rather  have 
expressed  it)  the  authority  of  the  prince  over  the  laws  (3).  It 
is  a  maxim  of  the  English  law,  as  we  have  seen  from  Bracton, 
that,  "  rex  debet  esse  sub  lege^  quia  lexfacit  regem :"  the  impe- 
rial law  will  tell  us,  that,  "  in  omnibus  imperatoris  excipitur 

(6)  Dewe«,479.  (e)  Finch,  L.  8^,85. 

(c)  Ibid.  645.  (/)  Bracton,  1-  8,  tr.  1,  c.  9. 

{d)  King  James's  Works,  557, 531. 


(2)  See  ante,  p.  62,  n.  19.  (3)  See  ante,  p.  67,  n.  3. 
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fortana;  cui  ipsas  leges  Deus  suLjecit  {ff)"  We  sIihH  not  loi^ 
hesitate  to  which  of  them  to  give  the  preference,  as  most  con- 
ducive to  those  ends  for  which  societies  were  framed,  and  are 
kept  together;  especially  as  the  Roman  lawyers  themselves 
seem  to  be  sensible  of  the  unreasonableness  of  their  own  con- 
stitution. "  Decet  tamen  principem"  says  Paulus,  "  servare 
legesj  quibus  ipse  solutm  est  {hy  This  is  at  once  laying  down 
the  principle  of  despotic  power,  and  at  the  same  time  acknow- 
ledging its  absurdity* 

By  the  word  prerogative  we  usually  understand  that  special 
pre-eminence,  which  the  king  hath  over  and  above  all  other 
persons,  and  out  of  the  ordinary  course  of  the  common  law  (4), 
in  right  of  his  regal  dignity.  It  signifies,  in  its  etymology 
from  (prtB  and  roffo),  something  that  is  required  or  demanded 
before,  or  in  preference  to,  all  others.  And  hence  it  follows, 
that  it  must  be  in  its  nature  singular  and  eccentrical ;  that  it  can 
only  be  applied  to  those  rights  and  capacities  which  the  king 
enjoys  alone,  in  contradistinction  to  others,  and  not  to  those 
which  he  enjoys  in  common  with  any  of  his  subjects:  for  if 


(g)  Nov.  105, 1.  8. 


(h)  ¥t  32.  1.  28. 


(4)  A  late  annotator  quarrels  with 
this  sentence,  and  insists  that  "  the 
prerogative  does  not  deviate  from  the 
ordinary  course  of  the  common  law." 
He  seems  to  think  that  if  the  prero- 
gative has  become  part  of  the  law,  it 
cannot  be  out  of  the  ordinary  course 
of  common  law.  Let  us  shortly  ex- 
amine this.  Lord  Coke's  conclusion 
(in  2nd  Inst.  496,  and  see  ibid.  263) 
that  "  the  king's  prerogative  is  part  of 
the  law  of  England,"  may  be  very  true; 
but  what  he  says  in  1st  Inst  15.  b., 
is  at  all  evenU  not  less  true ;  namely, 
that  "  there  is  a  law,  parcel  of  the  laws 
of  England,  called  Jut  corona ,  which 
differeth  in  many  things  from  the  gene- 
ral law  concerning  the  sutject"  Coke, 
in  the  place  just  cited,  instances  the 
niles  "  concerning  descents ;"  and  every 
lawyer  knows,  that  not  only  with  re- 
gard to  descents,  but  as  to  many  other 
rights,  and  the  modes  of  vindicating 
them,  together  with  many  legal  abili- 


ties and  disabilities,  the  rules  of  law 
differ  most  widely,  when  the  king  is  a 
party,  from  the  rules  applied  to  similar 
circumstances,  where  the  question  is 
between  subject  and  subject.  AU  just 
prerogatives  are  founded  in  law,  no 
doubt;  but,  a  speciai  privilege  neces- 
sarily implies  a  deviation  from  the  or- 
dinary coarse.  The  rules  which  guide 
and  control  the  prerogatives  of  the 
crown,  may  be  fixed  and  unvarying; 
but,  ex  vi  termini,  it  is  clear  that  those 
prerogatives  can  never  be  called  into 
action  without  a  departure  from  the 
general  rules  of  law  applicable  to  mat- 
ters of  the  like  nature  when  they  are 
in  debate  between  private  persons. 
This  is  all  that  Blackstone  intended 
to  lay  down;  and  if  this  be,  as  the 
writer  alluded  to  says  it  is,  "  the  sen- 
tence in  the  Commentaries  most  dero- 
gatory" from  their  merits,  the  work 
is,  indeed,  a  perfect  one. 
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Direct  preroga- 
tives or  the  king 
are— 1.  Such  as 
regard  the  royal 
character.    2.  His 
royal  authority. 
3.  His  royal  in- 
come. 
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once  any  one  prerogative  of  the  crown  could  be  held  in  com- 
mon with  the  subject,  it  would  cease  to  be  prerogative  any 
longer.  And  therefore  Finch  (t)  lays  it  down  as  a  maxim, 
that  the  prerogative  is  that  law  in  case  of  the  king,  which  is 
law  in  no  case  of  the  subject. 

Prerogatives  are  either  direct  or  incidental.  The  direct  are 
such  positive  substantial  parts  of  the  royal  character  and  *au- 
thority,  as  are  rooted  in  and  spring  from  the  king's  political 
person,  considered  merely  by  itself,  without  reference  to  any 
other  extrinsic  circumstance ;  as  the  right  of  sending  ambas- 
sadors, of  creating  peers,  and  of  making  war  or  peace.  But 
such  prerogatives  as  are  incidental  bear  always  a  relation  to 
something  else,  distinct  from  the  king^s  person:  and  are  in- 
deed only  exceptions,  in  favour  of  the  crown,  to  those  general 
rules  that  are  established  for  the  rest  of  the  community;  such 
as,  that  no  costs  shall  be  recovered  against  the  king;  that  the 
king  can  never  be  a  joint-tenant ;  and  that  his  debt  shall  be 
preferred  before  a  debt  to  any  of  his  subjects.  These,  and  an 
infinite  number  of  other  instances,  will  better  be  understood, 
when  we  come  regularly  to  consider  the  rules  themselves,  to 
which  these  incidental  prerogatives  are  exceptions.  And 
therefore  we  will  at  present  only  dwell  upon  the  king's  sub- 
stantive or  direct  prerogatives. 

These  substantive  or  direct  prerogatives  may  again  be 
divided  into  three  kinds:  being  such  as  regard,  first,  the 
king's  royal  character;  secondly,  his  royal  atdhority ;  and 
lastly,  his  royal  income.  These  are  necessary,  to  secure 
reverence  to  his  person,  obedience  to  his  commands,  and  an 
affluent  supply  for  the  ordinary  expenses  of  government; 
without  all  of  which  it  is  impossible  to  maintain  the  executive 
power  in  due  independence  and  vigour.  Yet,  in  every  branch 
of  this  large  and  extensive  dominion,  our  free  constitution  has 
interposed  such  seasonable  checks  and  restrictions  as  may 
curb  it  from  trampling  on  those  liberties,  which  it  was  meant 
to  secure  and  establish.  The  enormous  weight  of  preroga- 
tive, if  left  to  itself,  (as  in  arbitrary  governments  it  is),  spreads 
havoc  and  destruction  among  all  the  inferior  movements:  but, 
when  balanced  and  regulated  (as  with  us)  by  its  proper  coun- 
terpoise, timely  and  judiciously  applied,   its  operations  are 


(0  Finch,  L.  85. 
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then  equable  and  certain,  it  invigorates  the  whole  machine, 
smd  enables  every  part  to  answer  the  end  of  its  construc- 
tion. 

In  the  present  chapter  we  shall  only  consider  the  two  first 
of  these  divisions,  which  relate  to  the  king's  political  ^cha-  [  ''^241  ] 
rojcter  and  authority:  or,  in  other  words,  his  dignity  and  regal 
power;  to  which  last  the  name  of  prerogative  is  frequently 
narrowed  and  confined.  The  other  division,  which  forms  the 
royal  reoenue^  will  require  a  distinct  examination;  according 
to  the  known  distribution  of  the  feodal  writers,  who  distinguish 
the  royal  prerogatives  into  the  irugara  and  minjora  regalict,  in 
the  latter  of  which  classes  the  rights  of  the  revenue  are 
ranked.  For  to  use  their  own  words,  ^^  nugara  regalia  imperii 
pr<B-eminentiamspectani;  minora  vera  (id  commodumpeaaiiarum 
immediate  attinent;  et  hoc  proprie  JitcaUa  sunt^  et  ad  jus  fiad 
pertinent  (A)." 

First,  then,  of  the  royal  dignity.  Under  every  monarchical  of  uieroysi  dj«. 
establishment,  it  is  necessary  to  distinguish  the  prince  from 
his  subjects,  not  only  by  the  outward  pomp  and  decorations 
of  majesty,  but  also  by  ascribing  to  him  certain  qualities,  as 
inherent  in  his  royal  capacity,  distinct  from  and  superior  to 
those  of  any  other  individual  in  the  nation.  For  though  a 
philosophical  mind  will  consider  the  royal  person  merely  as 
one  man  appointed  by  mutual  consent  to  preside  over  many 
others,  and  will  pay  him  that  reverence  and  duty  which  the 
principles  of  society  demand ;  yet  the  mass  of  mankind  will 
be  apt  to  grow  insolent  and  refractory,  if  taught  to  consider 
their  prince  as  a  man  of  no  greater  perfection  than  them- 
selves. The  law  therefore  ascribes  to  the  king,  in  his  high 
political  character,  not  only  large  powers  and  emoluments, 
which  form  his  prerogative  and  revenue,  but  likewise  certain 
attributes  of  a  great  and  transcendant  nature ;  by  which  the 
people  are  led  to  consider  him  in  the  light  of  a  superior 
being,  and  to  pay  him  that  awfiil  respect,  which  may  enable 
him  with  greater  ease  to  carry  on  the  business  of  government. 
This  is  what  I  understand  by  the  royal  dignity,  the  several 
branches  of  which  we  will  now  proceed  to  examine. 

I.  And,  first,  the  law  ascribes  to  the  king  the  attribute  of  i.  Theung't 
sovereignty  or  pre-eminence.     "  Rex  est  vicaritis^^*  says  Brae-  ^JSSKdc 


or 

ICC. 


(k)  Pcregin.  dc  jure  fisc.  1.  If  c.  1,  num.  9. 
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ton  (/),  ^^  et  minister  Dei  in  terra:  omnis  quidem  sub  eo  est,  et 
[  *242  ]  ^pse  *sub  ntdlo,  nisi  tantum  sub  Deo  (5)."  He  is  said  to  have 
imperial  dignity;  and  in  charters  before  the  Conquest  is  fre- 
quently styled  basileus  and  imperator,  the  titles  respectively 
assumed  by  the  emperors  of  the  east  and  west  (m).  His  realm 
is  declared  to  be  an  empire^  and  his  crown  imperial,  by  many 
acts  of  parliament,  particularly  the  statutes  24  Hen.  VHI. 
c.  12,  and  25  Hen.VIII.  c.  28  (n);  which  at  the  same  time 
declare  the  king  to  be  the  supreme  head  of  the  realm  in  matters 
both  civil  and  ecclesiastical,  and  of  consequence  inferior  to  no 
man  upon  earth,  dependent  on  no  man,  accountable  to  no  man. 
Formerly  there  prevailed  a  ridiculous  notion,  propagated  by 
the  German  and  Italian  civilians,  that  an  emperor  could  do 
many  things  which  a  king  could  not,  (as  the  creation  of  nota- 
ries and  the  like),  and  that  all  kings  were  in  some  degree  sub- 
ordinate and  subject  to  the  emperor  of  Germany  or  Rome. 
The  meaning  therefore  of  the  legislature,  when  it  uses  these 
terms  of  empire  and  imperial,  and  applies  them  to  the  realm 
and  crown  of  England,  is  only  to  assert  that  our  king  is  equally 
sovereign  and  independent  within  these  his  dominions,  as  any 
emperor  is  in  his  empire  (o) ;  and  owes  no  kind  of  subjection 
to  any  other  potentate  upon  earth.  Hence  it  is,  that  no  suit 
or  action  can  be  brought  against  the  king,  even  in  civil  mat- 
ters, because  no  court  can  have  jurisdiction  over  him.  For 
all  jurisdiction  implies  superiority  of  power:  authority  to  try 
would  be  vain  and  idle,  without  an  authority  to  redress;  and 
the  sentence  of  a  court  would  be  contemptible,  unless  that 
court  had  power  to  command  the  execution  of  it:  but  who, 
says  Finch  (p),  shall  command  the  king?  Hence  it  is,  like- 
wise, that  by  law  the  person  of  the  king  is  sacred,  even  though 
the  measures  pursued  in  his  reign  be  completely  tyrannical 

(I)  L.  1,  c  8.  Hbertaies  haberet  in  regno  sno,    quoi 

(m)  Seld.  tit.  of  Hon.  i.  2.  imperaUr  vindieabat  in  imperio,     (If. 

(fi)  See  alao  24  Geo.  II.  c.  24;   5  Paris,  a.  d.  1095). 
Geo.  III.  c.  27.  (p)  Finch,  L.  83. 

(o)  Rex  allegavii,  quod  ipse  omnet 


(5)  What  Bracton  adds  in  the  same  legi,    quod  Ux  aliribuU  ei,    vldeUcet 

chapter,  ought  never  to  be  forgotten,  dominationem   et  polettatem;    wm   ett 

Ipse   auiem    rex    non  debet   esse    tub  enim   rex^  ubi   dominalur  voluntas,   et 

hontintf  sed  sub  Deo  et  sub  lege,  quia  non  lex. — Cii. 
lex  facit  regem.     /4ttribuat  igitur  rex 
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and  arbitrary:  for  no  jurisdiction  upon  earth  has  power  to  try 
him  in  a  criminal  way;  much  less  to  condemn  him  to  punish* 
ment.  If  any  foreign  jurisdiction  had  this  power,  as  was  for- 
merly claimed  by  the  pope,  the  independence  of  the  kingdom 
would  be  no  more:  and,  if  such  a  power  were  vested  in  any 
domestic  ♦tribunal,  there  would  soon  be  an  end  of  the  consti-  [  •243  ] 
tution,  by  destroying  the  free  agency  of  one  of  the  constituent 
parts  of  the  sovereign  legislative  power. 

Are  then,  it  may  be  asked,  the  subjects  of  England  totally 
destitute  of  remedy,  in  case  the  crown  should  invade  their 
rights,  either  by  private  injuries,  or  public  oppressions?  To 
this  we  may  answer,  that  the  law  has  provided  a  remedy  in 
both  cases. 

And,  first,  as  to  private  injuries:  if  any  person  has,  in  point 
of  property,  a  just  demand  upon  the  king,  he  must  petition 
him  in  his  court  of  Chancery  (6),  where  his  chancellor  will 
administer  right  as  a  mattter  of  grace,  though  not  upon  com- 
pulsion (q).  And  this  is  entirely  consonant  to  what  is  laid 
down  by  the  writers  on  natural  law.  "  A  subject,"  says  Puf- 
fendorf  (r),  '<  so  long  as  he  continues  a  subject,  hath  no  way 
to  obliffe  his  prince  to  give  him  his  due,  when  he  refuses  it; 
though  no  wise  prince  will  ever  refuse  to  stand  to  a  lawful 
contract.  And,  if  the  prince  gives  the  subject  leave  to  enter 
an  action  against  him,  upon  such  contract,  in  his  own  courts, 
the  action  itself  proceeds  rather  upon  natural  equity,  than 
upon  the  municipal  laws."  For  the  end  of  such  action  is  not 
to  compel  the  prince  to  observe  the  contract,  but  to  perguade 
him.  And,  as  to  personal  wrongs,  it  is  well  observed  by  Mr. 
Locke  (5),  "  the  harm  which  the  sovereign  can  do  in  his  own 
person  not  being  likely  to  happen  often,  nor  to  extend  itself 
far;  nor  being  able  by  his  single  strength  to  subvert  the  laws, 
nor  oppress  the  body  of  the  people — (should  any  prince  have 
so  much  weakness  and  ill  nature  as  to  endeavour  to  do  it) — 
the  inconveniency  therefore  of  some  particular  mischiefs,  that 
may  happeu  sometimes,  when  a  heady  prince  comes  to  the 
throne,  are  well  recompensed  by  the  peace  of  the  public  and 

(9)  Finch,  L.  255.  [See  b.  III.  c.  17.]  (r)  Law  of  N.  &  N.  b.  8,  c.  10. 

(«)  On  Gov.  p.  2,  s.  205. 


(6)  Or  Eichequer.     (See  Vol.  3,  p.  256). 
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security  of  the  government,  in  the  person  of  the  chief  magis- 
trate being  thus  set  out  of  the  reach  of  danger." 
[  *244  ]  *Next,  as  to  cases  of  ordinary  public  oppression,  where  the 
vitals  of  the  constitution  are  not  attacked,  the  law  hath  also 
assigned  a  remedy.  For  as  a  king  cannot  misuse  his  power 
without  the  advice  of  evil  counsellors  and  the  assistance  of 
wicked  ministers,  these  men  may  be  examined  and  punished. 
The  constitution  has  therefore  provided,  by  means  of  indict- 
ments, and  parliamentary  impeachments,  that  no  man  shall 
dare  to  assist  the  crown  in  contradiction  to  the  laws  of  the 
land.  But  it  is  at  the  same  time  a  maxim  in  those  laws,  that 
the  king  himself  can  do  no  wrong  (7):  since  it  would  be  a 
great  weakness  and  absurdity  in  any  system  of  positive  law,  to 
define  any  possible  wrong,  without  any  possible  redress. 

For,  as  to  such  public  oppressions  as  ten(f  to  dissolve  the 
constitution,  and  subvert  the  fundamentals  of  government,  they 
are  cases,  which  the  law  will  not,  out  of  decency,  suppose  (8); 
being  incapable  of  distrusting  those  whom  it  has  invested  with 
any  part  of  the  supreme  power;  since  such  distrust  would  ren- 
der the  exercise  of  that  power  precarious  and  impracticable  (()• 
For,  wherever  the  law  expresses  its  distrust  of  abuse  of  power, 
it  always  vests  a  superior  coercive  authority  in  some  other  hand 
to  correct  it;  the  very  notion  of  which  destroys  the  idea  of 
sovereignty.  If  therefore,  for  example,  the  two  houses  of  par- 
liament, or  either  of  them,  had  avowedly  a  right  to  animad- 
vert on  the  king,  or  each  other,  or  if  the  king  had  a  right  to 
animadvert  on  either  of  the  houses,  that  branch  of  the  legis- 
lature, so  subject  to  animadversion,  would  instantly  cease  to 
be  part  of  the  supreme  power;  the  balance  of  the  constitution 
would  be  overturned;  and  that  branch  or  branches,  in  which 
this  jurisdiction  resided,  would  be  completely  sovereign.  The 
supposition  of  law  therefore  is,  that  neither  the  king  nor  either 
house  of  parliament,  collectively  taken,  is  capable  of  doing  any 
wrong;  since  in  such  cases  the  law  feels  itself  incapable  of  fiir- 

(0  See  these  points  more  fully  dis-  thrown  many  new  and  important  lights 

cussed  in  the  considerations  of  the  Law  on  the  texture  of  our  happy  constitu- 

of  Forfeiture,  3rd  edit,  page  1 09 — 1 26,  tion. 
wherein  the  very  learned  author  has 


(7)  See  Vol.  3,  pp.  47,  2d4;  Vol.4,  (8)  See  ante,  p.  67,  n.  3,  ad  finem; 

p.  33.  *■  and  pott,  p.  2^1. 
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nishing  any  adequate  ^remedy.  For  which  reason  all  oppres-  [  ''^245  ] 
sions  which  may  happen  to  spring  from  any  branch  of  the  so- 
vereign power,  must  necessarily  be  out  of  the  reach  of  any 
iiated  ruk,  or  express  legal  provision;  but,  if  ever  they  unfor- 
tunately happen,  the  prudence  of  the  times  must  provide  new 
remedies  upon  new  emergencies. 

Indeed,  it  is  found  bv  experience,  that  whenever  the  un- 
constitutional  oppressions,  eV«n  of  the  sovereign  power,  ad. 
vance  with  gigantic  strides,  and  threaten  desolation  to  a  state, 
mankind  will  not  be  reasoned  out  of  the  feelings  of  humanity; 
nor  will  sacrifice  their  liberty  by  a  scrupulous  adherence  to 
those  political  maxims,  which  were  originally  established  to 
preserve  it  And  therefore,  though  the  positive  laws  are  silent, 
experience  will  furnish  us  with  a  very  remarkable  case,  wherein 
nature  and  reason  prevailed.  When  King  James  the  Second 
invaded  the  fundamental  constitution  of  the  realm,  the  con- 
vention declared  an  abdication,  whereby  the  throne  was  ren- 
dered vacant,  which  induced  a  new  settlement  of  the  crown. 
And  so  far  as  this  precedent  leads,  and  no  farther,  we  may  now 
be  allowed  to  lay  down  the  law  of  redress  against  public  op- 
pression. If,  therefore,  any  future  prince  should  endeavour 
to  subvert  the  constitution  by  breaking  the  original  contract 
between  king  and  people,  should  violate  the  fundamental  laws, 
and  should  withdraw  himself  out  of  the  kingdom ;  we  are  now 
authorized  to  declare  that  this  conjunction  of  circumstances 
would  amount  to  an  abdication,  and  the  throne  would  be 
thereby  vacant.  But  it  is  not  for  us  to  say  that  any  one, 
or  two,  of  these  ingredients  would  amount  to  such  a  situation; 
for  there  our  precedent  would  fail  us.  In  these,  therefore, 
or  other  circumstances,  which  a  fertile  imagination  may  fur- 
nish, since  both  law  and  history  are  silent,  it  becomes  us  to 
be  silent  too;  leaving  to  future  generations,  whenever  neces- 
sity and  the  safety  of  the  whole  shall  require  it,  the  exertion 
of  those  inherent,  though  latent,  powers  of  society,  which  no 
climate,  no  time,  no  constitution,  no  contract,  can  ever  destroy 
or  diminish. 

*II.  Besides  the  attribute  of  sovereignty,  the  law  also  ascribes  ii.  Thekinc'sper- 
to  the  king,  in  his  political  capacity,  dM^Xnte  perfection.    The  tic«ic»p^ty. 
king  can  do  no  wrong:  which  antient  and  fundamental  maxim     [  *246  ] 
is  not  to  be  understood,  as  if  every  thing  transacted  by  the 
government  was  of  course  just  and  lawful,  but  means  only  two 
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things.  First,  that  whatever  is  exceptionable  in  the  conduct  of 
public  affairs,  is  not  to  be  imputed  to  the  king,  nor  is  he  an- 
swerable for  it  personally  to  his  people:  for  this  doctrine  would 
totally  destroy  that  constitutional  independence  of  the  crown, 
which  is  necessary  for  the  balance  of  power  in  our  free  and 
active,  and  therefore  compounded,  constitution.  And,  se- 
condly, it  means  that  the  prerogative  of  the  crown  extends 
not  to  do  any  injury:  it  is  created  for  the  benefit  of  the  peo- 
ple, and  therefore  cannot  be  exerted  to  their  prejudice  {u)  (9). 

The  king,  moreover,  is  not  only  incapable  of  doinff  wrong, 
but  even  of  thiriking  wrong:  he  can  never  mean  to  do  an  im- 
proper thing:  in  him  is  no  folly  or  weakness.  And,  therefore, 
if  the  crown  should  be  induced  to  grant  any  franchise  or  pri- 
vilege to  a  subject  contrary  to  reason,  or  in  anywise  prejudi- 
cial to  the  commonwealth,  or  a  private  person,  the  law  will  not 
suppose  the  king  to  have  meant  either  an  unwise  or  an  injuri- 
ous action,  but  declares  that  the  king  was  deceived  in  his 
grant:  and  thereupon  such  grant  is  rendered  void,  merely 
upon  the  foundation  of  fraud  and  deception,  either  by  or  upon 
those  agents  whom  the  crown  has  thought  proper  to  employ. 
For  the  law  will  not  cast  an  imputation  on  that  magistrate 
whom  it  intrusts  with  the  executive  power,  as  if  he  was  capa- 
ble of  intentionally  disregarding  his  trust;  but  attributes  to 
mere  imposition  (to  which  the  most  perfect  of  sublunary 
beings  must  still  continue  liable)  those  little  inadvertencies, 
which,  if  charged  on  the  v^ill  of  the  prince,  might  lessen  him 
in  the  eyes  of  his  subjects. 

*Yet  still,  notwithstanding  this  personal  perfection,  which 
the  law  attributes  to  the  sovereign,  the  constitution  has  allowed 
a  latitude  of  supposing  the  contrary,  in  respect  to  both  houses 

(m)  Plowd.  487. 


(9)  Or  perhaps  it  means  that,  al- 
though the  king  is  subject  to  the  pas- 
sions and  infirmities  of  other  men,  the 
constitution  has  prescribed  no  mode 
by  which  he  can  be  made  personally 
amenable  for  any  wrong  that  he  may 
actually  commit  The  law  will  there- 
fore presume  no  wrong  where  it  has 
provided  no  remedy. 

The  inviolability  of  the  king  is  es- 


sentially necessary  to  the  free  exercise 
of  those  high  prerogatives  which  are 
vested  in  him,  not  for  his  own  private 
splendour  and  gratification,  as  the 
vulgar  and  ignorant  are  too  apt  to 
imagine,  but  for  the  security  and  pre- 
servation of  the  real  happiness  and 
liberty  of  his  subjects. — Ch.  [See  the 
references  given  in  the  preceding  note.] 
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of  parliament,  each  of  which,  in  its  turn,  hath  exerted  the 
right  of  remonstrating  and  complaining  to  the  king  even  of 
those  acts  of  royalty,  which  are  most  properly  and  personally 
his  own;  such  as  messages  signed  by  himself,  and  speeches 
delivered  from  the  throne.     And  yet,  such  is  the  reverence 
which  is  paid  to  the  royal  person,  that  though  the  two  houses 
have  an  undoubted  right  to  consider  these  acts  of  state  in  any 
light  whatever,  and  accordingly  treat  them  in  their  addresses 
as  personally  proceeding  from  the  prinoe,  yet  among  them- 
selves (to  preserve  the  more  perfect  decency,  and  for  the 
greater  freedom  of  debate)  they  usually  suppose  them  to  flow 
from  the  advice  of  the  administration.     But  the  privilege  of 
canvassing  thus  freely  the  personal  acts  of  the  sovereign 
(either  directly,  or  even  through  the  medium  of  his  reputed 
advisers)  belongs  to  no  individual,    but  is  confined  to  those 
august  assemblies;  and  there  too  the  objections  must  be  pro- 
posed with  the  utmost  respect  and  deference.     One  member 
was  sent  to  the  tower  (w)  for  suggesting  that  his  majesty's  an- 
swer to  the  address  of  the  commons  contained  *^  high  words 
to  fright  the  members  out  of  their  duty;"  and  another  (or),  for 
saying  that  a  part  of  the  king's  speech  ^^  seemed  rather  to  be 
calculated  for  the  meridian  of  Germany  than  Great  Britain, 
and  that  the  king  was  a  stranger  to  our  language  and  consti- 
tution." 

In  farther  pursuance  of  this  principle,  the  law  also  deter-  ,n  uJ?l"S*"** 
mines  that  in  the  king  can  be  no  negligence,  or  laches^  and 
therefore  no  delay  will  bar  his  right.     NuUum  tempos  occurrit 
regi  has  been  the  standing  maxim  upon  all  occasions  (10);  for 
the  law  intends  that  the  king  is  always  busied  for  the  public 


{to)  Com.  Journ.  18  Nov.  1685. 


(x)  Ibid.  4  Dec  1717. 


(10)  This  maxim  applies  also  to  cri- 
minal prosecutions,  which  are  brought 
in  the  name  of  the  king;  and  there- 
fore by  the  common  law  there  is  no 
limitation  in  treasons,  felonies,  or  mis- 
demeanors. By  the  7  Will  III.  c.  7, 
an  indictment  for  treason,  except  for 
an  attempt  to  assassinate  the  king, 
must  be  found  within  three  years  after 
the  commission  of  the  treasonable  act. 
(Vol.  4,  p.  351).     In  civil  actions  rela- 


ting to  landed  property,  by  the  9  Geo. 
III.  c.  16,  the  king,  like  a  subject,  is 
limited  to  sixty  years.  (See  Vol.  3,  p. 
307).  But  where  the  legislature  has 
fixed  no  limit,  nullum  tempus  oeeurrit 
regi  holds  true;  thus,  a  man  may  be 
convicted  of  murder  at  any  distance 
of  time  within  his  life  after  the  com- 
mission of  the  crime.  This  maxim 
remains  still  in  full  force  in  Ireland. 
(1  Ld.  Mountm.  365).— Ch. 
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good»  and  therefore  has  not  leisure  to  assert  his  right  within 
the  times  limited  to  subjects  (^).  In  the  king,  also,  can  be 
no  stain  or  corruption  of  *blood;  for,  if  the  heir  to  the  crown 
were  attainted  of  treason  or  felony,  and  afterwards  the  crown 
should  descend  to  him,  this  would  purge  the  attainder  ipao 
jbcto  (z).  And  therefore,  when  Henry  VIL,  who,  as  Earl  of 
Richmond,  stood  attainted,  came  to  the  crown,  il  was  not 
thought  necessary  to  pass  an  act  of  parliament  to  reverse  this 
attainder;  because,  as  Lord  Bacon,  in  his  history  of  that 
prince,  informs  us,  it  was  agreed  that  the  assumption  of  the 
crown  had  at  once  purged  all  attainders.  Neither  can  the 
king  in  judgment  of  law,  as  king,  ever  be  a  minor  or  under 
age;  and  therefore  his  royal  grants,  and  assents  to  acts  of 
parliament,  are  good,  though  he  has  not  in  his  natural  capa* 
city  attained  the  legal  age  of  twenty-one  (a).  By  a  statute, 
indeed,  28  Hen.  VHI.  c.  17,  power  was  given  to  future  kings 
to  rescind  and  revoke  all  acts  of  parliament  that  should  be 
made  while  they  were  under  the  age  of  twenty-four:  but  this 
was  repealed  by  the  statute  1  Edw.  VI.  c  II,  so  far  as  related 
to  that  prince;  and  both  statutes  are  declared  to  be  determined 
by  24  Geo.  II.  c.  24.  It  hath  also  been  usnally  thought  pru- 
dent, when  the  heir-apparent  has  been  very  young,  to  appoint 
a  protector,  guardian,  or  regent,  for  a  limited  time:  but  the 
very  necessity  of  such  extraordinary  provision  is  sufficient  to 
demonstrate  the  truth  of  that  maxim  of  the  common  law,  that 
in  the  king  is  no  minority;  and  therefore  he  hath  no  legal 
guardian  (b). 


(y)  Finch,  L.  82 ;  Co.  Litt  90. 

(z)  Finch,  L.  82. 

(a)  Co.  Litt.  43 ;  2  Inst  proem.  8. 

(6)  The  methods  of  appointing  this 
guardian  or  r^ent  have  been  bo  va- 
rious, and  the  duration  of  his  power  so 
uncertain,  that  from  hence  alone  it 
may  be  collected  that  his  office  is  un- 
known to  the  common  law ;  and,  there- 
fore, (as  Sir  Edward  Coke  says,  4  Inst 
58),  the  surest  way  is  to  have  him 
made  by  authority  of  the  great  coun- 
cil in  parliament.  The  Earl  of  Pem- 
broke, by  his  own  authority,  assumed, 
in  very  troublesome  times,  the  regency 
of  Hen.  III.,  who  was  then  only  nine 
years  old ;   but   was   declared  of  ftill 


age  by  the  pope  at  seventeen,  con- 
firmed the  great  charter  at  eighteen, 
and  took  upon  him  the  administra- 
tion of  the  government  at  twenty.  A 
guardian  and  council  of  regency  were 
named  for  Edward  III.,  by  the  parlia- 
ment which  deposed  his  Ikther;  the 
young  king  being  then  fifteen,  and  not 
assuming  the  government  till  three 
years  after.  When  Richard  II.  suc- 
ceeded at  the  age  of  eleven,  the  Duke 
of  Lancaster  took  upon  him  the  ma- 
nagement of  the  kingdom,  till  the  par- 
liament met,  which  appointed  a  nomi- 
nal council  to  assist  him.  Henry  V., 
on  his  death-bed,  named  a  regent  and 
a  guardian  fur  liis  infant  son  Henry 
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III.  A  third  attribute  of  the  kind's  majesty  is  his  perpetuitu,  in.  Poiiucai 
The  law  ascribes  to  him,  in  his  political  capacity,  an  absolute  t^ing. 
immortality.  The  king  never  dies.  Henry,  Edward,  or  George, 
may  die;  but  the  king  survives  them  all.  For  immediately 
upon  the  decease  of  the  reigning  prince  in  his  natural  capa- 
city, his  kingship  or  imperial  dignity,  by  act  of  law,  without 
any  interregnum  or  interval,  is  vested  at  once  in  his  heir,  who 
is,  eo  instantij  king  to  all  intents  and  purposes.  And  so  ten- 
der is  the  law  of  supposing  even  a  possibility  of  his  death,  that 
his  natural  dissolution  is  generally  called  his  demise;  demissio 
regis^  vel  caronta:  an  expression  which  signifies  merely  a  trans- 
fer of  property;  for,  as  is  observed  in  Plowden  (c),  when  we 
say  the  demise  of  the  crown,  we  mean  only  that,  in  conse- 
quence of  the  disunion  of  the  king^s  natural  body  from  his 
body  politic,  the  kingdom  is  transferred  or  demised  to  his  suc- 
cessor: and  so  the  royal  dignity  remains  perpetual.  Thus,  too, 
when  Edward  the  Fourth,  in  the  tenth  year  of  his  reign,  was 
driven  from  his  throne  for  a  few  months  by  the  house  of  Lan- 
caster, this  temporary  transfer  of  his  dignity  was  denominated 
his  detnise;  and  all  process  was  held  to  be  discontinued,  as 
upon  a  natural  death  of  the  king  (d). 

*  We  are  next  to  consider  those  branches  of  the  royal  prero^     [  «250  ] 
gative,  which  invest  this  our  sovereign  lord,  thus  all  perfect 

VI.,  then  nine  months  old ;  but  the  son  Edward  VI.  and  the  kingdom, 
parliament  altered  his  disposition,  and  which  executors  elected  the  Earl  of 
appointed  a  protector  and  council,  with  Hertford  protector.  Th«  statute  24 
a  special  limited  authority.  Both  these  Geo.  II.  c  24,  in  case  the  crown 
princes  remained  in  a  state  of  pupilage  should  descend  to  any  of  the  children 
till  the  age  of  twenty-three.  Edward  of  Frederick  late  Prince  of  Wales, 
v.,  at  the  age  of  thirteen,  was  recom-  under  the  age  of  eighteen,  appointed 
mended  by  his  father  to  the  care  of  the  princess  dowager;  and  that  of  5 
the  Duke  of  Gloucester,  who  was  de-  Geo.  III.  c.  27,  in  case  of  a  like  de- 
clared protector  by  the  privy  council,  scent  to  any  of  his  present  msgesty's 
The  statutes  26  Hen.  VIII.  c.  12,  and  children,  empowers  the  king  to  name 
28  Hen.  VIII.  c  7,  provided,  that  the  either  the  queen,  the  princess  dow- 
successor,  if  a  male,  and  under  eigh-  ager,  or  any  descendant  of  King 
teen,  or  if  a  female,  and  under  sixteen,  George  II.  residing  in  this  kingdom, 
should  be,  till  such  age,  in  the  govern-  to  be  guardian  and  regent,  till  the 
ment  of  his  or  her  natural  mother,  (if  successor  attains  such  age,  «assisted  by 
approved  by  the  king),  and  such  other  a  council  of  regency ;  the  powers  of 
counsellors  as  his  mt^esty  should  by  them  all  being  expressly  defined  and 
will  or  otherwise  appoint,  and  he  ac-  set  down  in  the  several  acts, 
cordingly  appointed  his  sixteen  exe-  (c)  Plowd.  177,  234. 
rntors  to  have  the  government  of  his  (rf)  M.  49  Hen.  VI.  pi.  1 — 8* 
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and  immortal  in  his  kingly  capacity  (11),  with  a  number  of 
authorities  and  powers :  in  the  exertion  whereof  consists  the 
executive  part  of  government.  This  is  wisely  placed  in  a 
single  hand  by  the  British  constitution,  for  the  sake  of  unani- 
mity, strength,  and  dispatch.  Were  it  placed  in  many  hands, 
it  would  be  subject  to  many  wills:  many  wills,  if  disunited  and 
drawing  different  ways,  create  weakness  in  a  government;  and 
to  unite  those  severaJ  wills,  and  reduce  them  to  one,  is  a  work 
of  more  time  and  delay  than  the  exigencies  of  state  will  afford. 
The  king  of  England  is  therefore  not  only  the  chief,  but  pro- 
perly the  sole,  magistrate  of  the  nation,  all  others  acting  by 
commission  from,  and  in  due  subordination  to  him :  in  like 
manner  as,  upon  the  great  revolution  in  the  Roman  state,  all 
the  powers  of  the  antient  magistracy  of  the  commonwealth 
were  concentred  in  the  new  emperor:  so  that,  as  Gra- 
vina  (e)  expresses  it,  **  in  ejus  unitu  persona  veteris  reipubliae 
vis  aique  nugedas  per  cumulatas  magistratuum  potestates 
exprimebatttr" 

After  what  has  been  premised  in  this  chapter,  I  shall  not 
(I  trust)  be  considered  as  an  advocate  for  arbitrary  power, 
when  I  lay  it  down  as  a  principle,  that  in  the  exertion  of  law- 
ful prerogative  the  king  is  and  ought  to  be  absolute ;  that  is, 
so  &r  absolute  that  there  is  no  legal  authority  that  can  either 
delay  or  resist  him.  He  may  reject  what  bills,  may  make 
what  treaties,  may  coin  what  money,  may  create  what  peers, 
may  pardon  what  offences,  he  pleases :  unless  where  the  con- 
stitution hath  expressly,  or  by  evident  consequence,  laid  down 
some  exception  or  boundary;  declaring,  that  thus  far  the 
prerogative  shall  go,  and  no  farther.  For  otherwise  the 
power  of  the  crown  would  indeed  be  but  a  name  and  a 
shadow,  insufficient  for  the  ends  of  government,  if,  where  its 
jurisdiction  is  clearly  established  and  allowed,  any  man  or 
body  of  men  were  permitted  to  disobey  it,  in  the  ordinary 
course  of  law:  I  say  in  the  ordinary  course  of  law;  for  I  do 
[  •SSI  ]  not  ♦now  speak  of  those  extraordinary  recourses  to  first  prin- 
ciplesy  which  are  necessary  when  the  contracts  of  society  are 

{$)  Orig.  1,  8. 103. 


(11)  The  senie  in  which  such  per-     the  king,  is  plainly  enough  shewn  in 
fectaon  and  perpetuity  is  ascribed  to     the  preceding  sections  of  this  chapter. 
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in  danger  of  dissolution,  and  the  law  proves  too  weak  a  de- 
fence against  the  violence  of  fraud  or  oppression  ( 12).  And 
yet  the  want  of  attending  to  this  obvious  distinction  has  occa- 
sioned these  doctrines,  of  absolute  power  in  the  prince  and 
of  national  resistance  by  the  people,  to  be  much  misunder- 
stood and  perverted,  by  the  advocates  for  slavery  on  the  one 
hand,  and  the  demagogues  of  faction  on  the  other.  The 
former,  observing  the  absolute  sovereignty  and  transcendent 
dominion  of  the  crown  laid  down  (as  it  certainly  is)  most 
strongly  and  emphatically  in  our  law-books,  as  well  as  our 
homilies,  have  denied  that  any  case  can  be  excepted  from  so 
general  and  positive  a  rule :  forgetting  how  impossible  it  is, 
in  any  practical  system  of  laws,  to  point  out  beforehand  those 
eccentrical  remedies,  which  the  sudden  emergence  of  national 
distress  may  dictate,  and  which  that  alone  can  justify.  On 
the  other  hand,  over-zealous  republicans,  feeling  the  absurd- 
ity of  unlimited  passive  obedience,  have  fancifully  (or  some- 
times factiously)  gone  over  to  the  other  extreme ;  and,  be- 
cause resistance  is  justifiable  to  the  person  of  the  prince  when 
the  being  of  the  state  is  endangered,  and  the  public  voice 
proclaims  such  resistance  necessary,  they  have  therefore  al- 
lowed to  every  individual  the  right  of  determining  this  expe- 
dience, and  of  employing  private  force  to  resist  even  private 
oppression.  A  doctrine  productive  of  anarchy,  and,  in  con- 
sequence, equally  fatal  to  ciyil  liberty,  as  tyranny  itself.  For 
civil  liberty,  rightly  understood,  consists  in  protecting  the 
rights  of  individuals  by  the  united  force  of  society ;  society 
cannot  be  maintained,  and  of  course  can  exert  no  protection, 
without  obedience  to  some  sovereign  power;  and  obedience  is 
an  empty  name,  if  every  individual  has  a  right  to  decide  how 
&r  he  himself  shall  obey  (13). 

In  the  exertion,  therefore^  of  those  prerogatives  which  the  law 
has  given  him,  the  king  is  irresistible  and  absolute,  according 
to  the  forms  of  the  constitution.  And  yet,  if  the  consequence 
of  that  exertion  be  manifestly  to  the  grievance  or  dishonour  of 
the  kingdom,  the  parliament  will  call  his  advisers  *to  a  just  [  *252  ] 
and  severe   account.      For    prerogative  consisting  (as   Mr. 


(12)  See  ante,  p.  67,  n.  8,  adfintm;     notes  thereto;     Vol.  2,  note  to  p.  8; 
and  p.  244.  and  Vol.  3,  p.  l/>8. 

(18)  See  anUf  pp.  44,  129,  with  the 
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Locke  {f)  has  well  defined  it)  in  the  discretionary  power  of 
acting  for  the  public  good,  where  the  positive  laws  are  silent; 
if  that  discretionary  power  be  abused  to  the  public  detriment, 
such  prerogative  is  exerted  in  an  unconstitutional  manner. 
Thus  the  king  may  make  a  treaty  with  a  foreign  state,  which 
shall  irrevocably  bind  the  nation ;  and  yet,  when  such  treaties 
have  been  judged  pernicious,  impeachments  have  pursued 
those  ministers,  by  whose  agency  or  advice  they  were  con- 
cluded. 

The  prerogatives  of  the  crown  (in  the  sense  under  which 
we  are  now  considering  them)  respect  either  this  nation's 
intercourse  with  foreign  nations,  or  its  own  domestic  govern-^ 
ment  and  civil  polity. 

With  regard  to  foreign  concerns,  the  king  is  the  delegate 
or  representative  of  his  people.  It  is  impossible  that  the  in- 
dividuals of  a  state,  in  their  collective  capacity,  can  transact 
the  affairs  of  that  state  with  another  community,  equally 
numerous  as  themselves.  Unanimity  must  be  wanting  to 
their  measures,  and  strength  to  the  execution  of  their  coun- 
sels. In  the  king  therefore,  as  in  a  centre,  all  the  rays  of  his 
people  are  united,  and  form  by  that  union  a  consistency, 
splendour,  and  power,  that  make  him  feared  and  respected 
by  foreign  potentates ;  who  would  scruple  to  enter  into  any 
engagement  that  must  afterwards  be  revised  and  ratified  by  a 
popular  assembly.  What  is  done  by  the  royal  audiority,  with 
regard  to  foreign  powers,  is  the  act  of  the  whole  nation ;  what 
is  done  without  the  king's  concurrence  is  the  act  only  of 
private  men.  And  so  far  is  this  point  carried  by  our  law, 
that  it  hath  been  held  (^),  that  should  all^  the  subjects  of 
England  make  war  with  a  king  in  league  with  the  King  of 
England,  without  the  .royal  assent,  such  war  is  no  breach  of 
the  league.  And,  by  the  statute  2  Hen.  V.  c  6,  any  subject 
committing  acts  of  hostility  upon  any  nation  in  league  with  the 
king  was  declared  to  be  guilty  of  high  treason ;  and,  though 
that  act  was  repealed  by  the  statute  20  Hen.  VL  c  11,  so  far 
[  *253  3  as  ^relates  to  the  making  this  offence  high  treason,  yet  still  it 
remains  a  very  great  offisnce  against  the  law  of  nations^  and 
punishable  by  our  laws,  either  capitally  or  otherwise,  accord- 
ing to  the  circumstances  of  the  case. 

(/)  On  Gov.  2,  s.  166.  (g)  4  Inst  152. 
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I.  The  king,  therefore,  considered  as  the  representative  of  i.  ThakingUM 
bis  people,  has  the  sole  power  of  sending  ambassadors  to  ^^'^°iJ?^ 
foreign  states,   and  receiving  ambassadors  at  home.     This  •■^^o"- 
may  lead  us  into  a  short  digression,  by  way  of  inquiry  how 
tsLT  the  municipal  laws  of  England  intermeddle  with  or  protect 
the  rights  of  these  messengers  from  one  potentate  to  another, 
whom  we  call  ambassadors  (14). 

The  rights,  the  powers,  the  duties,  and  the  privileges  of  Thenghtt, 
ambassadors  are  determined  by  the  law  of  nature  and  nations,  ud^iVuVt  of 
and  not  by  any  municipal  constitutions.  For,  as  they  repro-  tenninedbythe 
sent  the  persons  of  their  respective  masters,  who  owe  no  sub* 
jection  to  any  laws  but  those  of  their  own  country,  their  actions 
are  not  subject  to  the  control  of  the  private  law  of  that  state 
wherein  they  are  appointed  to  reside.  He  that  is  subject  to 
the  coercion  of  laws  is  necessarily  dependent  on  that  power 
by  whom  those  laws  were  made :  but  an  ambassador  ought  to 
be  independent  of  every  power  except  that  by  which  he  is 
sent,  and  of  consequence  ought  not  to  be  subject  to  the  mere 
municipal  laws  of  that  nation  wherein  he  is  to  exercise  his 
functions.  If  he  grossly  offends,  or  makes  an  ill  use  of  his 
character,  he  may  be  sent  home  and  accused  before  his  mas- 
ter (h) ;  who  is  bound  either  to  do  justice  upon  him,  or  avow 
himself  the  accomplice  of  his  crimes  (i).  But  there  is  great 
dispute  among  the  writers  on  the  laws  of  nations,  whether  this 
exemption  of  ambassadors  extends  to  all  crimes,  as  well  na- 
tural as  positive ;  or  whether  it  only  extends  to  such  as  are 
mala  prohibiioj  as  coining,  and  not  to  those  that  are  mala  in 
se,  as  murder  (A).  Our  law  seems  to  have  formerly  taken  in 
the  restriction,  as  well  as  the  general  exemption.  ♦For  it  has  C  *254  ] 
been  held,  both  by  our  common  lawyers  and  civilians  (/),  that 
an  ambassador  is  privileged  by  the  law  of  nature  and  nations ; 
and  yet,  if  he  commits  any  offence  against  the  law  of  reason 
and  nature,  he  shall  lose  his  privilege  (m) ;  and  that  there- 
fore, if  an  ambassador  conspires  the  death  of  the  king  in 

(A)  As  wai  done  with  Count  Gyllen-  Barbeyrac's  Puff.  1.  8,  c.  9,  s.  9,  and 

berg,   the  Swedish   minister  to  Great  17 ;  Van  Bynkershoek  de  foro  legator. 

Britain,  a.  d.  1716.  c.  17,  18,  19. 

(i)  Sp.  L.  26,  21.  (0  1  Roll.  Rep.  175;  3  Bulslr.  27. 

{k)  Van  Leeuwen  in  Ft,  50.  7.  17  ;         (m)  4  Inst.  153. 


(14)  See  Vol.  4,  p.  70. 
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whose  land  he  is,  he  may  be  condemned  and  executed  for 
treason ;  but  if  he  commits  any  other  species  of  treason,  it  is 
otherwise,  and  he  must  be  sent  to  his  own  kingdom  (n).  And 
these  positions  seem  to  be  built  upon  good  appearance  of 
reason.  For  since,  as  we  have  formerly  shewn,  idl  municipal 
laws  act  in  subordination  to  the  primary  law-  of  nature, 
and,  where  they  annex  a  punishment  to  natural  crimes,  are 
only  declaratory  of,  and  auxiliary  to,  that  law ;  therefore,  to 
this  natural  universal  rule  of  justice,  ambassadors,  as  well  as 
other  men,  are  subject  in  all  countries;  and  of  consequence 
it  is  reasonable  that,  wherever  they  transgress  it,  there  they 
shall  be  liable  to  make  atonement  (o).  But,  however  these 
principles  might  formerly  obtain,  the  general  practice  of  this 
country,  as  well  as  of  the  rest  of  Europe,  seems  now  to  pursue 
the  sentiments  of  the  learned  Grotius,  that  the  security  of 
ambassadors  is  of  more  importance'  than  the  punishment  of  a 
particular  crime  (p).  And  therefore  few,  if  any,  examples 
have  happened  within  a  century  past,  where  an  ambassador 
has  been  punished  for  any  offence,  however  atrocious  in  its 
nature  (15). 


(n)  1  Roll.  Rep.  185. 

(o)  Forster's  Reports,  188. 

(p)  Secwitat  Ugatorum  utUitati  qua 


ex  poena  ett  prapondirat.     (De  jure  B. 
&  P.  18,  4,  4). 


(15)  In  the  year  1654,  during  the 
protectorate  of  Cromwell,  Don  Pata- 
leon  Sa,  the  brother  of  the  Portuguese 
ambassador,  who  had  been  joined  with 
him  in  the  same  commission,  was 
tried,  convicted,  and  executed,  for  an 
atrocious  murder.  Lord  Hale,  (IP.  C. 
99),  approves  of  the  proceeding ;  and 
Mr.  J.  Forster,  (p.  188),  though  a  mo- 
dern writer  of  law,  lays  it  down,  that, 
"  for  murder  and  other  offences  of 
great  enormity,  which  are  against  the 
light  of  nature  and  the  fundamental 
laws  of  all  society,  ambassadors  are 
certainly  liable  to  answer  in  the  ordi- 
nary course  of  justice,  as  other  persons 
oflTending  in  the  like  manner  are;"  but 
Mr.  Hume  observes  upon  this  case, 
that  "the  laws  of  nations  were  here 
plainly  violated."  (Vol.  7,  p.  287). 
And  Vattel,   with  irresistible  ability, 


contends  that  the  universal  inviolabi- 
lity of  an  ambassador  is  an  object  of 
much  greater  importance  to  the  world 
than  their  punishment  for  crimes,  bow- 
ever  contrary  to  natural  justice.  "  A 
minister,"  says  that  profound  writer, 
"  is  often  charged  with  oommiasiona 
that  are  disagreeable  to  the  prince  to 
whom  he  is  sent  If  that  prince  has 
any  power  over  him,  and  especially  a 
sovereign  authority,  how  is  it  to  be  ex- 
pected that  the  minister  can  execute  his 
master's  orders  with  due  fidelity,  firm- 
ness, and  freedom  of  mind  f  It  is  a 
matter  of  no  small  importance  that  he 
have  no  snares  to  apprehend — ^that  be 
be  not  liable  to  be  diverted  from  his  func- 
tions by  any  chicanery^that  he  have 
nothing  to  hope,  nothing  to  fear,  fhmi 
the  sovereign  to  whom  he  is  sent.  In 
order,  therefore,  to  the  success  of  his 
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In  respect  to  civil  suits,  all  the  foreign  jurists  agree  that  ^?S£^ 
neither  an  ambassador,  nor  any  of  his  train  or  camites,  can  be 
prosecuted  for  any  debt  or  contract  in  the  courts  of  that 
kingdom  wherein  he  is  sent  to  reside.  Yet  Sir  Edward  Coke 
maintains,  that,  if  an  ambassador  make  a  contract  which  is 
good  Jure  ffeniium,  he  shall  answer  for  it  here(jf).  But  the  truth 
is,  so  few  cases  (if  any)  had  arisen,  wherein  the  privilege  was 
either  claimed  or  disputed,  even  with  regard  to  civil  suits, 
that  our  law-books  are  (in  general)  quite  silent  upon  it  pre^ 
vious  to  the  ^reign  of  Queen  Anne,  when  an  ambassador  fix>m  [  *^&&  ] 
Peter  the  Great,  czar  of  Muscovy,  was  actually  arrested  and 
taken  out  of  his  coach  in  London  (r),  for  a  debt  of  fifty  pounds, 
which  he  had  there  contracted.  Instead  of  applying  to  be 
discharged  upon  his  privilege,  he  gave  bail  to  the  action,  and 
the  next  day  complained  to  the  queen.  The  persons  who 
were  concerned  in  the  arrest  were  examined  befote  the  privy 
council,  (of  which  the  Lord  Chief  Justice  Holt  was  at  the  same 
time  sworn  a  member)  («),  and  seventeen  were  committed  to 
prison  (t) ;  most  of  whom  were  prosecuted  by  information  in 
the  court  of  queen's  bench,  at  the  suit  of  the  attomey-gene- 
ral  (ti),  and  at  their  trial  before  the  lord  chief  justice  were 
convicted  of  the  facts  by  the  jury  («?),  reserving  the  question 
of  law,  how  far  those  &cts  were  criminal,  to  be  afterwards 
argued  before  the  judges ;  which  question  was  never  deter^ 
mined  (16).     In  the  mean  time  the  czar  resented  this  a£front 

(q)  4  Init  158.  (0  25,  29  July,  1708.  Ibid, 

(r)  21  July,  1708 ;  Beyer's  AnnaU  (u)  23  Oct  1708.  Ibid, 

of  Queen  Anne.  (ir)  14  Feb.  1708.  Ibid. 
(«)  25  July,  1708.  Ibid. 

ministry,  he  must  be  independent  of  the  treason  against  the  state,  they  sent 
sovereignauthority,  andof  thejurisdic-  them  back  unpunished  ;  upon  which 
tion  ofthe  country,  both  in  civil  and  cri-  Livy  observes,  ^i  quanquam  viti  sunt 
minal  matters."  (B.  4,  c  7»  s.  92,  where  eommitisMe,  ut  hoithm  loco  esunt,  jtu 
this  subject  is  discussed  in  a  most  lu-  tawten  gtidhm  vabtU.  (Lib.  2,  c.  4). 
ndnous  manner).  The  Rmnans,  in  the  When  Bomilcar,  qtd  Romam  JIdo  pub^ 
Infancy  of  their  state,  acknowledged  lied  venorai,  was  prosecuted  as  an  ac- 
the  expediency  of  the  independence  of  complice  in  the  assassination  of  Mas'* 
ambassadors;  for,  when  they  had  re-  siva,  Sallust  declares,  JU  retu  maglt 
ceived  ambassadors  from  the  Tarquln  tx  tequo  hotwqtu  quam  ex  jmro  ^en- 
princes,  whom  they  had  dethroned,  t'mm.  (Bell.  Jug.  c.  35). — Ch. 
and  had  afterwards  detected  those  am-  (16)  In  8  Burr.  1480,  Lord  Mans- 
bassadors  in  secredy  committing  acts  field  declares,  that  "  the  statute  of 
which  might  have  been  considered  as  Queen  Anne  was  not  occasioned  by 
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very  highly^  and  demanded  that  the  sheriff  of  Middlesex^  and 
all  others  concerned  in  the  arrest,  should  be  punished  with 
instant  death  (x)»  But  the  queen  (to  the  amazement  of  that 
despotic  court)  directed  her  secretary  to  inform  him,  *^  that 
she  could  inflict  no  punishment  upon  any,  the  meanest,  of  her 
subjects,  unless  warranted  by  the  law  of  the  land ;  and  there- 
fore was  persuaded  that  he  would  not  insist  upon  impossibili- 
ties (y)."  To  satisfy,  however,  the  clamours  of  the  foreign 
ministers,  (who  made  it  a  common  cause),  as  well  as  to  ap- 
pease the  wrath  of  Peter,  a  bill  was  brought  into  parlia- 
ment (z),  and  afterwards  passed  into  a  law  (a),  to  prevent 
and  punish  such  outrageous  insolence  for  the  future.  And 
with  a  copy  of  this  act,  elegantly  engrossed  and  illuminated, 
accompanied  by  a  letter  from  the  queen,  an  ambassador  ex- 
traordinary (b)  was  commissioned  to  appear  at  Moscow  (c),  who 
declared  ^^  that  though  her  majesty  could  not  inflict  such  a 
punishment  as  was  required,  ^because  of  the  defect  in  that 
particular  of  the  former  established  constitutions  of  her  king- 
dom, yet,  with  the  unanimous  consent  of  the  parliament,  she 
had  caused  a  new  act  to  be  passed,  to  serve  as  a  law  for  the 
future."  This  humiliating  step  was  accepted  as  a  full  satis- 
faction by  the  czar;  and  the  offenders,  at  his  request,  were 
discharged  from  all  farther  prosecution. 

This  statute  (d)  recites  the  arrest  which  had  been  made^ 
'<  in  contempt  of  the  protection  granted  by  her  majesty,  con- 
trary to  the  law  of  nations,  and  in  prejudice  of  the  rights  and 
privileges  which  ambassadors  and  other  public  ministers  have 


(jr)  17  Sept  1708,  Boyer's  Annals 
of  Queen  Anne. 

(y)  11  Jan.  1708.  Ibid.  ;  Mod.  Un. 
Hist.  xxzv.  454. 

(x)  Com.  Journ.  23  Dec.  1708. 


(a)  21  Apr.  1709,  Boyer,  ibid. 
(6)  Mr.Whitworth. 

(c)  8  Jan.  1709|  Boyer,  ibid. 

(d)  7  Ann.  c.  12. 


any  doubt  whether  the  law  of  nations, 
particularly  the  part  relative  to  public 
ministers,  was  not  part  of  the  law  of 
England,  and  the  infraction  criminal, 
nor  intended  to  vary  an  iota  of  it" 
And  he  proceeds  to  say,  that  Lord 
Talbot,  Lord  Hardwicke,  and  Lord 
Holt,  were  clearly  of  the  same  opinion. 
But  the  infraction  of  the  law  of  na- 
tions  can  only  be  a   misdemeanour, 


punishable  at  the  discretion  of  the 
court  by  fine,  imprisomnent,  and  pil* 
lory ;  and  therefore  Lord  Mansfield 
says,  the  persons  convicted  were  never 
brought  up  to  receive  judgment,  for 
"  no  punishment  would  have  been 
thought  by  the  czar  an  adequate  repa- 
ration. Such  a  sentence  as  the  court 
would  have  given  he  would  have 
thought  a  fresh  insult "*-Cu. 


k 
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at  all  times  been  thereby  possessed  of^  and  ought  to  be  kept 
sacred  and  inviolable:*'  wherefore  it  enacts^  that  for  the  future  sut.  7  Ann.  c. ». 
all  process  whereby  the  person  of  any  ambassador,  or  his 
domestic  or  domestic  servant,  may  be  arrested,  or  his  goods 
distrained  or  seized,  shall  be  utterly  nuU  and  void;  and  the 
persons  prosecuting,  soliciting,  or  executing  such  process, 
shall  be  deemed  violators  of  the  law  of  nations^  and  disturbers 
of  the  public  repose;  and  shall  suffer  such  penalties  and  cor- 
poral punishment  as  the  lord  chancellor  and  the  two  chief 
justices,  or  any  two  of  them,  shall  think  fit  (17).  But  it  is 
expressly  provided,  that  no  trader,  within  the  description  of 
the  bankrupt  laws,  who  shall  be  in  the  service  of  any  ambas- 
sador, shall  be  privileged  or  protected  by  this  act;  nor  shall 
any  one  be  punished  for  arresting  an  ambassador's  servant  un- 
less his  name  be  registered  with  the  secretary  of  state,  and  by 
him  transmitted  to  the  sheriffs  of  London  and  Middlesex  (18). 
Exceptions  that  are  strictly  conformable  to  the  rights  of  am- 
bassadors (e),  as  observed  in  the  most  civilized  countries. 
And,  in  consequence  of  this  statute,  thus  declaring  and  en- 
forcing the  law  of  nations,  these  privileges  are  *now  held  to  C  *257  ] 
be  part  of  the  law  of  the  land,  and  are  constantly  allowed  in 
the  courts  of  common  law  {f), 

11.    It  is  also  the  king's  prerogative   to  make   treaties,  n.  TheUng's 
leagues,  and  alliances  with  foreign  states  and  princes.     For  it  mSM^tta^ 
is  by  the  law  of  nations  essential  to  the  goodness  of  a  league,  iSSmaif?"^ 
that  it  be  made  by  the  sovereign  power  (y);  and  then  it  is 


($)  Sape  quatUum  est  on  comUum 
nunuro  etjure  hahtndi  tuntf  qui  legaium 
eomitantur,  nan  u$  instrvttior  fat  lega- 
tio,  ted  unice  ut  Imero  tuo  eonemioHt, 
imtUmres  forte  et  mBreateret.  Et,  quam^ 
vis  hos  sape  drfenderint  et  eomilum  loco 
habere  voluerint  Ugaii,  apparet  tamen 
tatie  eo  nom  periinere,  qui  in  Ugaii  kga- 


tUmitoe  qffieio  nom  sunt,  Quum  autem 
ea  res  nonnunquam  turbos  dederit,  op- 
tima exemph  in  quibutdam  auUs  ottm 
reeeptwrnjuitf  ut  legatut  teneretur  exhi* 
bere  nomenclaturam  eomitum 
Van  Bynkenh.  c.  15,  prope  finem. 

(/)  F!t«g.  200  ;   Stra.  797. 

(g)  Puff.  L.  of  N,  b.  S,  C.9,  •.  6. 


(17)  Perhaps  it  wai  intended  ai  a 
compliment  to  the  czar,  that  the 
oifender  it  deprived  of  the  trial  by 
jury;  and  aa  he  ia  to  suffer  any  cor- 
poral punishment  that  two  of  these 
three  judges  may  thinlL  fit  to  inflict, 
the  ciar  would  be  induced  to  believe, 
that  any  future  rei^uisition  of  instant 


death  could  be  complied  with ;  but  as 
the  statute  has  not  made  the  offence 
felony,  of  course  this  punishment  can* 
not  extend  to  the  privation  of  life. — Ch. 
(18)  But  he  must  besides  be  actu- 
ally and  boud  fide  a  domestic  servant* 
(Lockwood  V.  Cojfsgame,  3  Burr.  1676; 
1  Wils.  20,  78) Ch. 
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binding  upon  the  whole  community:  and  in  England  the 
vereign  power,  qujoad  Iiocj  is  vested  in  the  person  of  the  king. 
Whatever  contracts  therefore  he  engages  in,  no  other  power 
in  the  kingdom  can  legally  delay,  resist,  or  annul.  And  yet, 
lest  this  plenitude  of  authority  should  be  abused  to  the  detri- 
ment of  the  public,  the  constitution  (as  was  hinted  before) 
hath  here  interposed  a  check,  by  the  means  of  parliamentary 
impeachment,  for  the  punishment  of  such  ministers  as  from 
criminal  motives  advise  or  conclude  any  treaty  which  shall 
afterwards  be  judged  to  derogate  from  the  honour  and  interest 
of  the  nation. 
III.  To  make  III.  Upou  the  samo  principle  the  king  has  also  the  sole 

war«uip«c       prg^ogati^g  ^f  ^^ting  war  and  peace.     For  it  is  held  by  all 

the  writers  on  the  law  of  nature  and  nations,  that  the  right  of 
making  war,  which  by  nature  subsisted  in  every  individual,  is 
given  up  by  all  private  persons  that  enter  into  society,  and  is 
vested  in  the  sovereign  power  (h) :  and  this  right  is  given  up, 
not  only  by  individuals,  i)ut  even  by  the  entire  body  of  people, 
that  are  under  the  dominion  of  a  sovereign.  It  would  indeed 
be  extremely  improper,  that  any  number  of  subjects  should 
have  the  power  of  binding  the  supreme  magistrate,  and  put* 
ting  him,  against  his  will,  in  a  state  of  war.  Whatever  hosti- 
lities therefore  may  be  committed  by  private  citizens,  the  state 
ought  not  to  be  affected  thereby;  unless  that  should  justify 
their  proceedings,  and  thereby  become  partner  in  the  guilt. 
Such  unauthorized  volunteers  in  violence  are  not  ranked 
among  open  enemies,  but  are  treated  like  pirates  and  robbers: 
according  to  that  rule  of  the  civil  law  {i) — hostes  hi  stmt  qui 
nobisy  out  quibus  nos,  publice  bettumdecrevimtu:  aeteri  lairanes 
[  *258  ]  aut  ^prcBdanes  sunt.  And  the  reason  which  is  given  by  Gro- 
tius  (j),  why  according  to  the  law  of  nations  a  denunciation  of 
war  ought  always  to  precede  the  actual  commencement  of 
hostilities,  is  not  so  much  that  the  enemy  may  be  put  upon 
his  guard,  (which  is  matter  rather  of  magnanimity  than  right), 
but  that  it  may  be  certainly  clear  that  the  war  is  not  under- 
taken by  private  persons,  but  by  the  will  of  the  whole  commu- 
nity; whose  right  of  willing  is  in  this  case  transferred  to  the 
supreme  magistrate  by  the  fundamental  laws  of  society.     So 

(A)  Puff.  b.  8,  c.(i,  $.8;  and  Bar-  (i)  Ff.  50.  16.  118. 

beyr.  in  loc.  0')  De  jure  B.  &  P.  1.  3,  c.  8,  a.  11. 
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that,  in  order  to  make  war  completely  effectual,  it  is  necessary 
with  us  in  England  that  it  be  publicly  declared  and  duly  pro* 
claimed  by  the  kmg's  authority;  and  then,  all  parts  of  both 
the  contending  nations,  firom  the  highest  to  the  lowest,  are 
bound  by  it.  And  wherever  the  right  resides  of  beginning  a 
national  war,  there  also  must  reside  the  right  of  endmg  it,  or 
the  power  of  making  peace.  And  the  same  check  of  parlia-* 
mentary  impeachment,  for  improper  or  inglorious  conduct,  in 
beginning,  conducting,  or  concluding  a  national  war,  is  in  ge- 
neral suflScient  to  restrain  the  ministers  of  the  crown  from  a 
wanton  or  injurious  exertion  of  this  great  prerogative. 

IV.  But,  as  the  delay  of  making  war  may  sometimes  be  iv.  L«uenor 

,       ,   ,         ''  °  "^  marqut  and  i»- 

detrimental  to  individuak  who  ha^e  suffered  by  depredations  p'^- 
from  foreign  potentates,  our  laws  have  in  some  respects  armed 
the  subject  with  powers  to  impel  the  prerogative;  by  directing 
the  ministers  of  the  crown  to  issue  letters  of  marque  and  re- 
prisal upon  due  demand:  the  prerogative  of  granting  which  is 
nearly  related  to,  and  plainly  derived  from,  that  other,  of 
making  war;  this  being  indeed  only  an  incomplete  state  of 
hostilities,  and  generally  ending  in  a  formal  denunciation  of 
war.  These  letters  are  grantable  by  the  law  of  nations  (A), 
whenever  the  subjects  of  one  state  are  oppressed  and  injured 
by  those  of  another;  and  justice  is  denied  by  that  state  to 
which  the  oppressor  belongs.  In  this  case  letters  of  marque 
and  reprisal  (words  used  as  synonymous,  and  signifying,  the 
latter  a  taking  in  return,  the  former  the  passing  the  frontiers 
in  order  to  such  taking)  (/)  may  be  obtained,  in  order  to  seize 
the  bodies  or  goods  of  the  subjects  of  the  offending  state, 
until  satisfaction  *be  made,  wherever  they  happen  to  be  found.  [  *259  ] 
And,  indeed,  this  custom  of  reprisals  seems  dictated  by  nature 
herself;  for  which  reason  we  find  in  the  most  antient  times 
very  notable  instances  of  it  (m).  But  here  the  necessity  is 
obvious  of  calling  in  the  sovereign  power,  to  determine  when 
reprisals  may  be  made;  else  every  private  sufferer  would  be  a 


(»)  Ibid.  L3,c2,8.4&5. 

(I)  Dufresne,  dt.  Jlorca. 

(m)  See  the  account  given  by  Nes- 
tor, in  the  eleventh  book  of  the  Iliadi 
of  the  repriials  made  by  himself  on 
the  Epeian  nation;  from  whom  he 
took  a  multitude  of  cattle,  as  a  satis- 
faction for  a  prixe  won  at  the  Elian 


games  by  his  fiither  Neleus,  and  for 
debts  due  to  many  private  subjects  of 
the  Pylian  kingdom ;  out  of  which 
booty  the  king  took  three  hundred 
head  of  cattle  for  his  own  demand,  and 
the  rest  were  equitably  divided  among 
the  other  creditors. 
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judge  in  his  own  cause.  In  pursuance  of  which  principle,  it 
is  with  us  declared  by  the  statute  4  Hen.  V.  c.  7,  that,  if  any 
subjects  of  the  realm  are  oppressed  in  the  time  of  truce  by 
any  foreigners,  the  king  will  grant  marque  in  due  form,  to  all 
that  feel  themselves  grieved.  Which  form  is  thus  directed  to 
be  observed:  the  sufferer  must  first  apply  to  the  lord  privy- 
seal,  and  he  shall  make  out  letters  of  request  under  the  privy- 
seal;  and  if,  after  such  request  of  satisfaction  made,  the  party 
required  do  not,  within  convenient  time,  make  due  satisfaction 
or  restitution  to  the  party  grieved,  the  lord  chancellor  shall 
make  him  out  letters  of  marque  under  the  great  seal;  and  by 
virtue  of  these  he  may  attack  and  seize  the  property  of  the 
aggressor  nation,  without  hazard  of  being  condemned  as  a 
robber  or  pirate  (19). 
V.  safeconducu.        ^*  Upou  cxactly  the  same  reason  stands  the  prerogative  of 

granting  safe  conducts  (20),  without  which  by  the  law  of  na- 
tions no  member  of  one  society  has  a  right  to  intrude  into 
another.  And  therefore  Puffendorf  very  justly  resolves  (n), 
that  it  is  left  in  the  power  of  all  states  to  take  such  measures 

(»)  Law  of  N.  and  N.  b.  S,  c.  3,  a.  9. 


(19)  The  statute  of  Hen.  V.  it  con-  shall  be  divided  according  to  a  con- 
fined to  the  time  of  a  truce,  wherein  tract  entered  into  between  the  owners 
there  is  no  express  mention  that  all  and  the  captain  and  crew  of  the  pri- 
marques  and  reprisals  shall  cease,  rateer. — But  the  owners,  before  the 
This  manner  of  granting  letters  of  commission  is  granted,  shall  give  se* 
mairque,  I  conceive,  has  long  been  dis-  curity  to  the  admiralty  to  make  corn- 
used,  and,  according  to  the  statute  of  pensation  for  any  violation  of  treaties 
Hen.  v.,  could  only  be  granted  to  per-  between  those  powers  with  whom  the 
sons  actually  aggrieved. — But  if,  during  nation  is  at  peace.  And  by  the  24 
a  war,  a  subject,  without  any  commis-  Geo.  III.  c.  47,  they  shall  also  give 
sion  from  the  king,  should  take  an  security  that  such  armed  ship  shall 
enemy's  ship,  the  prize  would  not  be  not  be  employed  in  smuggling.  These 
the  property  of  the  captor,  but  would  commissions  in  the  statutes,  and  upon 
be  one  of  the  droitM  of  the  admiralty,  aO  occasions,  are  now  called  letters  of 
and  would  belong  to  the  king,  or  his  marque.  (29  Geo»II.  c.34;  19  Geo» 
grantee,  the  admiral.  (Garth.  399;  III.  c.  67;  MoUoy,  c.  3,  s.  8).  Or 
2  Woodd*  433).  Therefore,  to  encou-  sometimes  the  lords  of  the  admiralty 
rage  merchants  and  others  to  fit  out  have  this  authority  by  a  proclamation 
privateers,  or  armed  ships,  in  time  of  from  the  king  in  council,  as  was  the 
war,  by  various  acts  of  parliament,  the  case  in  Dec  1780,  to  empower  them 
lord  high  admiral,  or  the  commission-  to  grant  letters  of  marque  to  seise  the 
crs  of  the  admiralty,  are  empowered  ships  of  the  Dutch. — Ch. 
to  grant  commissions  to  the  owners  of  (20)  See  Vol.  4,  p.  68. 
such  ships;    and  the  prizes  captured 
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about  the  admissioD  of  strangers  as  they  think  oonyenient; 
those  being  ever  excepted  who  are  driven  on  the  coasts  by 
necessity,  or  by  any  cause  that  deserves  pity  or  compassion. 
Great  tenderness  is  shewn  by  our  laws,  not  only  to  foreigners 
in  distress,  (as  will  appear  when  we  come  to  speak  of  ship- 
wrecks), but  with  regard  also  to  the  admission  of  strai^rs 
who  come  spontaneously.  For,  so  long  as  their  nation  con- 
tinues at  peace  with  ours,  and  they  themselves  behave  peace* 
ably,  they  are  under  *the  king's  protection ;  though  liable  to 
be  salt  home  whenever  the  king  sees  occasion.  But  no  sub- 
ject of  a  nation  at  war  with  us  can,  by  the  law  of  nations, 
come  into  the  realm,  nor  can  travel  himself  upon  the  high 
seas,  or  send  his  goods  and  merchandize  from  one  place  to 
another,  without  danger  of  being  seized  by  our  subjects,  un- 
less he  has  letters  of  safe-conduct;  which,  by  divers  antient 
statutes  (o)  must  be  granted  under  the  king's  great  seal  and 
inrolled  in  chancery,  or  else  are  of  no  effect :  the  king  Being 
supposed  the  best  judge  of  such  emergencies,  as  may  deserve 
exception  from  the  general  law  of  arms.  But  passports  under 
the  king's  sign-manual,  or  licences  from  his  ambassadors 
abroad,  are  now  more  usually  obtained,  and  are  allowed  to 
be  of  equal  validity  (21). 

Indeed,  the  law  of  England,  as  a  commercial  country,  pays 
a  very  particular  regard  to  foreign  merchants  in  innumerable 
instances.  One  I  cannot  omit  to  m^ition:  that  by  magna 
charta  (p)  it  is  provided,  that  all  merchants  (unless  publicly 
prohibited  before-hand)  shall  have  safe*conduct  to  depart  from, 
to  come  into,  to  tarry  in,  and  to  go  through  England,  for  the 
exercise  of  merchandize,  without  any  unreasonable  imposts, 
except  in  time  of  war :  and,  if  a  war  breaks  out  between  us 

(o)  15  Hen.  VI.  c.  3 ;  18  Hen.  VI.  c.  8 ;  20  Hen.  VI.  c.  1. 
{p)  C.  80.     [See  Vol.  4,  p.  69.] 


[  ♦260  ] 


(21)  The  alien  acU  which  at  differ- 
ent periods  haye  been  in  force  in  thii 
country,  were  perhaps  expedient  at  the 
times  when  they  were  passed ;  but  with 
the  necessity,  real  or  supposed,  upon 
which  these  acts  were  grounded,  the 
troablesome  restrictions  upon  foreign- 
ers have  also  been  allowed  to  cease. 
The  alien  act  of  the  present  session, 


(1836),  while  it  affords  all  the  infor- 
mation that  is  likely  to  be  really  useful 
to  our  goTemment,  imposes  no  inoon- 
yenient  restraints  on  the  movements  of 
foreigners  who  visit  our  country ;  nor 
any  of  those  tiresome  formalities  re- 
specting passports,  to  which  English- 
men have  to  submit  on  the  continent. 
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and  their  country,  they  shall  be  attached  (if  in  England)  with- 
out harm  of  body  or  goods,  till  the  king  or  his  chief  justiciary 
be  informed  how  our  merchants  are  treated  in  the  land  with 
which  we  are  at  war:  and,  if  ours  be  secure  in  that  land^  they 
shall  be  secure  in  ours.  This  seems  to  have  been  a  common 
rule  of  equity  among  all  the  northern  nations ;  for  we  learn 
from  Stiemhook  (j),  that  it  was  a  maxim  among  the^Goths 
and  Swedes,  **  quam  legem  exteri  nobis  pomerey  eandem  iUu 
ponemus"  But  it  is  somewhat  extraordinary,  that  it  should 
have  found  a  place  in  magna  charia^  a  mere  interior  treaty 
between  the  king  and  his  natural-bom  subjects :  which  occa- 
sions the  learned  Montesquieu  to  remark,  with  a  degree  of 
admiration,  <<  that  the  English  have  made  *the  protection  of 
foreign  merchants  one  of  the  articles  of  their  national  li- 
berty {ry*  But  indeed  it  well  justifies  another  observation 
which  he  has  made  («),  ^*  that  the  English  know  better  than 
any  other  people  upon  earth,  how  to  value  at  the  same  time 
these  three  great  advantages,  religion,  liberty,  and  com- 
merce." Very  different  from  the  genius  of  the  Roman  people; 
who,  in  their  manners,  their  constitution,  and  even  in  their 
laws,  treated  commerce  as  a  dishonourable  employment,  and 
prohibited  the  exercise  thereof  to  persons  of  birth,  or  rank, 
or  fortune  {t) :  and  equally  different  from  the  bigotry  of  the 
canonists,  who  looked  on  trade  as  inconsistent  with  Chris- 
tianity (u),  and  determined  at  the  council  of  Melfi,  under 
Pope  Urban  IL  a.  d.  1090,  that  it  was  impossible  with  a  safe 
conscience  to  exercise  any  traffic,  or  follow  the  profession  of 
the  law  (tr). 

These  are  the  principal  prerogatives  of  the  king  respecting 
this  nation's  intercourse  with  foreign  nations ;  in  all  of  which 
he  is  considered  as  the  delegate  or  representative  of  his 
people.     But  in  domestic  affairs  he  is  considered  in  a-  great 


(9)  I>^Jftre  Smom.  L  3,  c  4. 

(r)  Sp.  L.  20,  IS. 

(i)  Ibid.  20,  6. 

(l)  NoMUoret  nataUiut,  et  konorum 
biee  eompieuoif  et  pairmomo  ditiores, 
pemieiotum  mrHbut  tHereiwtomium  exer- 
eer§  prohibtmmt,     C.  4,  68,  8. 

(«)  Homo  mercator  pi*  out  nunquam 
poteti  Deo  plaeore :  et  idio  nulhs  CkriS" 


tiamui  debet  esse  mercator ;  out  ei  90^ 
Uterit  eue,  prtfjieiatur  do  eeclena  Deu 
Decret  1.  8S.  11. 

(v)  Falsa  Jit  paeiUientia  [/^Ict]  e»ai 
penitue  ab  qfficio  cMriaH  oel  negotiaU 
non  reeedit,  qua  time  peeeatie  agi  uUa 
ratume  non  preeoaleU  Act  ConciL  apud 
Baron,  c.  16. 
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variety  of  characters,  and  from  thence  there  arises  an  abun- 
dant number  of  other  prerogatives. 

I.  First,  he  is  a  constituent  part  of  the  supreme  legislative  i.  Th«uiiffAcoii. 
power;  and,  as  such,  has  the  prerogative  of  rejecting  such  tfae*i^b£^. 
provisions  in  parliament  as  he  judges  improper  to  be  passed. 

The  expediency  of  which  constitution  has  before  been  evinced 
at  large  (x).  I  shall  only  further  remark,  that  the  king  is  not 
bound  by  any  act  of  parliament,  unless  he  be  named  therein 
by  special  and  particular  words.  The  most  general  words  that 
can  be  devised  (^^  any  person  or  persons,  bodies  politic  or  cor- 
porate, &c.")  affect  not  him  in  the  least,  if  *they  may  tend  to  [  *262  ] 
restrain  or  diminish  any  of  his  rights  or  interests  (y).  For  it 
would  be  of  most  mischievous  consequence  to  the  public,  if 
the  strength  of  the  executive  power  were  liable  to  be  curtailed 
without  its  own  express  consent,  by  constructions  and  implica- 
tions of  the  subject.  Yet,  where  an  act  of  parliament  is  ex- 
pressly made  for  the  preservation  of  public  rights  and  the 
.suppression  of  public  wrongs,  and  does  not  interfere  with  the 
established  rights  of  the  crown,  it  is  said  to  be  binding  as  well 
upon  the  king  as  upon  the  subject  {z) :  and,  likewise,  the  king 
may  take  the  benefit  of  any  particular  act,  though  he  be  not 
especially  named  (a). 

II.  The  king  is  considered,  in  the  next  place,  as  the  gene-  n-  tim king  the 
ralissimo,  or  the  first  in  military  command,  within  the  kinsr-  command  tvithin 

1  rrn  i      j-  •  •  i  t  -    the  kingdom, 

dom.  Ihe  great  end  of  society  is  to  protect  the  weakness  of 
individuals  by  the  united  strength  of  the  community :  and  the 
principal  use  of  government  is  to  direct  that  united  strength 
in  the  best  and  most  effectual  manner  to  answer  the  end  pro- 
posed. Monarchical  government  is  allowed  to  be  the  fittest 
of  any  for  this  purpose  :  it  follows,  therefore,  from  the  very 
end  of  its  institution,  that  in  a  monarchy  the  military  power 
must  be  trusted  in  the  hands  of  the  prince. 

In  this  capacity,  therefore,  of  general  of  the  kingdom,  the  and  has  the  wie 
king  has  the  sole  power  of  raising  and  regulating  fleets  and  Md  reguiaung 
armies.     Of  the  manner  in  which  they  are  raised  and  regu-  «nnie«. 
lated  I  shall  speak  more,  when  I  come  to  consider  the  military 
state  (22).     We  are  now  only  to  consider  the  prerogative  of 

(x)  Ch.  2,  p.l54.  (z)  Ibid.  71. 

(y)  11  Rep.  74.  {a)  7  Rep.  32. 

(22)  See  poit^  p.  408. 
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enlisting  and  of  governing  them :  which  indeed  was  disputed 

and  claimed,  contrary  to  all  reason  and  precedent,  by  the  long 

parliament  of  King  Charles  I. ;   but,  upon  the  restoration  of 

his  son,  was  solemnly  declared  by  the  statute  13  Car.  II.  c  6^ 

to  be  in  the  king  alone:  for  that  the  sole  supreme  government 

and  command  of  the  militia  within  all  his  majesty's  realms  and 

dominions,  and  of  all  forces  by  sea  and  land,  and  of  all  forts 

[  ♦263  ]     and  places  of  strength,  ever  was  and  is  the  ^undoubted  right 

of  his  majesty,  and  his  royal  predecessors,  kings  and  queens  of 

England:  and  that  both  or  either  house  of  parliament  cannot, 

nor  ought  to,  pretend  to  the  same. 

conitnictkmof  This  statutc,  it  is  obvious  to  observe,  extends  not  only  to 

thestiit.  13  Car.      fl^^jg  ^nd  armies,  but  also  to  forts,  and  other  places  of  strength, 

within  the  realm ;  the  sole  prerogative  as  well  of  erecting,  as 
manning  and  governing  of  which,  belongs  to  the  king  in  his 
capacity  of  general  of  the  kingdom  (b):  and  all  lands  were 
formerly  subject  to  a  tax,  for  building  of  castles  wherever  the 
king  thought  proper.  This  was  one  of  the  three  things,  from 
contributing  to  the  performance  of  which  no  lands  were  ex- 
empted ;  and  therefore  called  by  our  Saxon  ancestors  the  iri^ 
noda  necessitcu:  $c.  pontis  reparatio,  arcis  construction  et  expe^ 
ditto  contra  hostem  (c).  And  this  they  were  called  upon  to  do 
so  often,  that,  as  Sir  Edward  Coke  from  M.  Paris  assures 
us  (J),  there  were,  in  the  time  of  Henry  II.  1115  castles  sub- 
sisting in  England.  The  inconveniences  of  which,  when 
granted  out  to  private  subjects,  the  lordly  barons  of  those 
times,  were  severely  felt  by  the  whole  kingdom ;  for,  as  Wil- 
liam of  Newburgh  remarks  in  the  reign  of  King  Stephen, 
^^  era$it  in  AngUa  quodammodo  tot  reges  vd  potius  tyrannic  quot 
dotnini  castellorum  :**  but  it  was  felt  by  none  more  sensibly  than 
by  two  succeeding  princes.  King  John  and  King  Henry  IIL 
And,  therefore,  the  greatest  part  of  them  being  demolished  in 
the  barons'  wars,  the  kings  of  aftertimes  have  been  very  cau- 
tious of  suffering  them  to  be  rebuilt  in  a  fortified  manner:  and 
Sir  Edward  Coke  lays  it  down  (e),  that  no  subject  can  build  a 
castle,  or  house  of  strength  embattled,  or  other  fortress  defen* 
sible,  without  the  licence  of  the  king ;  for  the  danger  which 
might  ensue,  if  every  man  at  his  pleasure  might  do  it. 

(6)  2  Inst  SO.  (d)  2  Inst  31. 

(c)  Cowel's  Interpr.  tit  castellorum  (e)  1  Inst.  5, 

operatio;  Seld.  Jan.  Angl.  1,  42. 
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It  is  partly  upon  the  same,  and  partly  upon  a  fiscal  founda-  Pnrnttweotxp- 
tion,  to  secure  his  marine  revenue,  that  the  king  has  the  *pre-  ^^eo». 
rogative  of  appointing  ports  and  havensy  or  such  places  only,  [  *264  ] 
for  persons  and  merchandize  to  pass  into  and  out  of  the  realm, 
as  he  in  his  wisdom  sees  proper.  By  the  feodal  law  all  navi- 
gable rivers  and  havens  were  computed  among  the  regalia  (/), 
and  were  subject  to  the  sovereign  of  the  state.  And  in  Eng- 
land it  hath  always  been  holden,  that  the  king  is  lord  of  the 
whole  shore  {g\  and  particularly  is  the  guardian  of  the  ports 
and  havens,  which  are  the  inlets  and  gates  of  the  realm  (A); 
and  therefore,  so  early  as  the  reign  of  King  John,  we  find  ships 
seized  by  the  king's  ofiicers  for  putting  in  at  a  place  that  was 
not  a  legal  port  (t).  These  legal  ports  were  undoubtedly  at 
first  assigned  by  the  crown ;  since  to  each  of  them  a  court  of 
portmote  is  incident  (A),  the  jurisdiction  of  which  must  flow 
from  the  royal  authority :  the  great  ports  of  the  sea  are  also 
referred  to,  as  well  known  and  established,  by  statute  4  Hen. 
IV.  c.  20,  which  prohibits  the  landing  elsewhere  under  pain  of 
confiscation ;  and  the  statute  1  Eliz.  ell  recites,  that  the  fran- 
chise of  lading  and  discharging  had  been  frequently  granted  by 
the  crown. 

But  though  the  king  had  a  power  of  granting  the  franchise 
of  havens  and  ports,  yet  he  had  not  the  power  of  resumption,  or 
of  narrowing  and  confining  their  limits  when  once  established; 
but  any  person  had  a  right  to  load  or  discharge  his  merchan- 
dize in  any  part  of  the  haven :  whereby  the  revenue  of  the 
customs  was  much  impaired  and  diminished,  by  fraudulent 
landings  in  obscure  and  private  corners.  This  occasioned  the 
statutes  of  1  Eliz.  c.  11,  and  13  &  14  Car.  II.  c.  11,  s.  14, 
which  enable  the  crown  by  commission  to  ascertain  the  limits 
of  all  ports,  and  to  assign  proper  wharfs  and  quays  in  each 
port,  for  the  exclusive  landing  and  loading  of  merchandize. 

The  erection  of  beacons,  light-houses,  and  sea-marks,  is  bmoom.  light, 
also  a  branch  of  the  royal  prerogative :   whereof   the  first  marki.' 
was  *antiently  used  in  order  to  alarm  the  country,  in  case     [  *265  ] 
of  the  approach  of  an  enemy ;  and  all  of  them  are  signally 
usefiil  in  guiding  and  preserving  vessels  at  sea  by  night  as 
well  as  by  day.     For  this  purpose  the  king  hath  the  exclusive 

(/)  2  Feud.  t56;  Crag.  I,  15,  15.  (i)  Madox,  Hist.  Ezch.  530. 

(g)  F.  N.  B.  113.  {k)  \  Inst.  148. 

\h)  Dav.  9,  56. 

VOL.  I.  Z 
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power,  by  commission  under  his  great  seal  (Z),  to  cause  them 
to  be  erected  in  fit  and  convenient  places  (m),  as  well  upon 
the  lands  of  the  subject  as  upon  the  demesnes  of  the  crown : 
which  power  is  usually  vested  by  letters  patent  in  the  office  of 
lord  high  admiral  (n).  And  by  statute  8  £liz.  c.  13,  the  corpo- 
ration of  the  Trinity-house  are  empowered  to  set  up  any  bea- 
cons or  sea-marks  wherever  they  shall  think  them  necessary; 
and  if  the  owner  of  the  land  or  any  other  person  shall  destroy 
them,  or  shall  take  down  any  steeple,  tree,  or  other  known  sea- 
mark, he  shall  forfeit  100/.,  or  in  case  of  inability  to  pay  it, 
shall  be  ipso  facto  oudawed. 

To  this  branch  of  the  prerogative  may  also  be  referred  the 
power  vested  in  his  majesty,  by  statutes  12  Car.  II.  c.  4,  and 
29  Geo.  IL  c.  16,  of  prohibiting  the  exportation  of  arms  or 
ammunition  (23)  out  of  this  kingdom,  under  severe  penalties : 
and  likewise  the  right  which  the  king  has,  whenever  he  sees 
proper,  of  confining  his  subjects  to  stay  within  the  realm,  or 
of  recalling  them  when  beyond  the  seas.  By  the  common 
law  (o),  every  man  may  go  out  of  the  realm  for  whatever  cause 
he  pleaseth,  without  obtaining  the  king's  leave ;  provided  he 
is  under  no  injunction  of  staying  at  home :  (which  liberty  was 
expressly  declared  in  King  John's  great  charter,  though  left 
out  in  that  of  Henry  IIL):  but,  because  that  every  man  ought 
of  right  to  defend  the  king  and  his  realm,  therefore  the  king 
at  his  pleasure  may  command  him  by  his  writ  that  he  go  not 
beyond  the  seas,  or  out  of  the  realm,  without  licence  (24) ; 


(0  8  Inst.  204;  4  Inst.  148. 
{m)  Rot.   Claui.   1   Ric.  II.   m.  42. 
Prjn.  on  4  Inst.  186. 


(r)  Sid.  158 ;  4  Inst.  149. 
(o)  F.  N.  B.  85. 


(28)  The  statute  of  6  Geo.  IV.  c. 
107»  absolutely  prohibits  the  imporim- 
iion  of  anns,  ammunition,  and  utensils 
of  war,  by  way  of  merchandize ;  ex- 
cept by  licence  from  his  majesty,  for 
furnishing  his  mi^esty's  public  stores 
only.  And  the  same  statute  provides 
that  the  §tporiatum  of  arms,  ammuni- 
tion, military  and  naval  stores,  and  any 
articles  (except  copper)  which  his  ma- 
jesty shall  judge  capable  of  being  con- 
verted into,  or  made  useful  in  increas- 
ing the  quantity  of,  military  or  naval 


stores,  may  be  prohibited  by  proclama* 
tion  or  order  in  council. 

(24)  By  the  sUtute  of  69  Geo.  III. 
c.  69,  it  was  declared  to  be  a  misde- 
meanor (punishable  by  fine  and  impri- 
sonment) in  any  British  subject,  to 
enlist  or  serve  in  any  foreign  service, 
military  or  naval ;  <w  to  go  to  foreign 
countries  with  intent  to  enlist  or  serve ; 
or  to  procure  others  to  enKst  or  serve ; 
unless  by  leave  of  the  crown.  And  it 
was  enacted,  that  vessels  with  British 
subjects  on  board,  engaged  in  foreign 
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and,  if  he  do  the  contrary,  he  shall  be  punished  for  disobeying 
the  king's  command.  Some  persons  there  antiently  were^ 
that,  by  reason  of  their  stations,  were  under  a  perpetual 
prohibition  of  going  abroad  without  licence  obtained;  among 
which  were  reckoned  all  peers,  on  account  of  their  being 
counsellors  of  ♦the  crown ;  all  knights,  who  were  bound  to  [  *  -266  ] 
defend  the  kingdom  from  invasions ;  all  ecclesiastics,  who 
were  expressly  confined  by  the  fourth  chapter  of  the  constitu- 
tions of  Clarendon,  on  account  of  their  attachment  in  the 
times  of  popery  to  the  see  of  Rome ;  all  archers  and  other 
artificers,  lest  they  should  instruct  foreigners  to  rival  us  in 
their  several  trades  and  manufactures.  This  was  law  in  the 
times  of  Britton  ( /?),  who  wrote  in  the  reign  of  Edward  I. : 
and  Sir  Edward  Coke  (q)  gives  us  many  instances  to  this 
e£fect  in  the  time  of  Edward  III.  In  the  succeeding  reign 
the  affiiir  of  travelling  wore  a  very  different  aspect :  an  act  of 
parliament  being  made  (r),  forbidding  all  persons  whatever  to 
go  abroad  without  licence;  except  only  the  lords  and  other 
great  men  of  the  realm,  and  true  and  notable  merchants,  and 
the  king's  soldiers.  But  this  act  was  repealed  by  the  statute 
4  Jac.  I.  c.  1.  And  at  present  every  body  has,  or  at  least 
assumes,  the  liberty  of  going  abroad  when  he  pleases.  Yet, 
undoubtedly^  if  the  king,  by  writ  of  Tie  exeat  regnum  (25),  under 

{p)  C.  123.  {q)  3  Inst  175.  (r)  5  Ric.  II.  c.  2. 


service,  might  be  detained  at  any  port  lopers  in   trade,   great   bankrupts,   in 

in  his  majesty's  dominions.     The  sta-  whose  estates  many  subjects  might  be 

tute  was  never  a  popular  one,  and  go-  interested,  in  duels,  and  in  other  cases 

vemment  has  winked  at  the  evasions  that  did  concern    multitudes  of   the 


r» 


of  it,   which    have    been    notoriously  king's  subjects.' 
practised.  But  in  the  year  1784,  Lord  Chan* 

(25)  It  is  said  in  Lord  Bacon's  Or-  cellor  Talbot  declared   that   *'  in  his 

dinances.  No.  89,  that  **  towards  the  experience  he  never  knew  this  writ  of 

latter  end  of  the  reign  of  King  James  ne  ejeeai  regnum  granted  or  taken  out, 

the  First,  this  writ  was  thought  proper  without  a  bill  first  filed. — It  is  true,  it 

to  be  granted,  not  only  in  respect  of  was  originally  a  state   w^rit,   but  for 

attempts  prejudicial  to  the  king  and  some  time,   though  not  very  long,   it 

state,  (in  which  case  the  lord  chancel-  has  been  made  use  of  in  aid  of  the  sub- 

lor  granted  it  on  application  from  any  jects  for  the  helping  of  them  to  justice ; 

of  the    principal   secretaries,   without  but  it  ought   not  to  be  made   use   of 

shewing  cause,  or  upon  such  informa-  where  the  demand  is  entirely  at  law, 

tion  as  his   lordship  should   think   of  for  there  the  plaintiff  has  bail,  and  he 

weight),  but  also  in  the  case  of  inter-  ought  not  to  have  double  bail,  both  in 

z2 
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Diiobedienoe  to 
writ  oommandliig 
subjects  to  reCunif 
how  punished. 


III.  The  king  the 
fountain  of  justice 
and  general  con- 
servator of  the 
|icace. 


his  great  seal  or  privy  seal,  thinks  proper  to  prohibit  him  from 
so  doing ;  or  if  the  king  sends  a  writ  to  any  man,  when  abroad, 
commanding  his  return  (26) ;  and  in  either  case  the  subject 
disobeys ;  it  is  a  high  contempt  of  the  king's  prerogative  (27), 
for  which  the  offender's  lands  shall  be  seized  till  he  return ; 
and  then  he  is  liable  to  fine  and  imprisonment  {s)m 

IIL  Another  capacity,  in  which  the  king  is  considered  in 
domestic  affairs  is,  as  the  fountain  of  justice  and  general  con- 
servator of  the  peace  of  the  kingdom.  By  the  fountain  of  jus« 
tice,  the  law  does  not  mean  the  author  or  original^  but  only 
the  distributor.  Justice  is  not  derived  from  the  king,  as  from 
his  free  gift;  but  he  is  the  steward  of  the  public,  to  dispense 
it  to  whom  it  is  diLe  (t).  He  is  not  the  spring,  but  the  reser- 
voir, from  whence  right  and  equity  are  conducted,  by  a  thou- 
sand channels,  to  every  individual.  The  original  power  of 
[  "^267  ]  judicature,  by  the  fundamental  principles  of  society,  is  ^lodged 
in  the  society  at  large:  but,  as  it  would  be  impracticable  to 
render  complete  justice  to  every  individual,  by  the  people  in 
their  collective  capacity,  therefore  every  nation  has  committed 
that  power  to  certain  select  magistrates,  who,  with  more  ease 
and  expedition,  can  hear  and  determine  complaints;  and  in 


(«)  1  Hawk.  P.  C.  22.  tut,  utjuttUiamfaeiai  univertit.  (Bract. 

(t)  Ad  hoc  autem  creaHu  ett  ei  elee-     1*  S,  tr.  l,  c.  9). 


law  and  equity.  (S  P.  Wms.  312). 
[In  Llojfd  T.  Cardyt  Prec  in  Cha.  17 1» 
and  in  Roddam  v.  HetherimgtOH,  5  Yes. 
92,  the  writ  was  granted  before  bill 
filed ;  but  in  the  Awmymout  ease,  6 
Mad.  278,  Lord  Talbot's  opinion  was 
followed. — Ed.] 

The  use  and  object  of  this  writ  o(ne 
gjteat  regno,  in  chancery,  at  present  is 
exactly  the  same  as  an  arrest  at  law  in 
the  commencement  of  an  action,  viz. 
to  prevent  the  party  from  withdrawing 
his  person  and  property  beyond  the 
Jurisdiction  of  the  court,  before  a  judg- 
ment could  be  obtained  and  carried  into 
execution. — Ch. 

[The  writ  is  not  usually  (nor,  indeed, 
ever,  unless  the  case  be  perfectly  clear, 
Boekm  v.  Wood,  I  Turn.  &  Russ.  346) 


issued  to  enforce  performance  of  an 
agreement ;  Raynee  v.  Wffee,  2  Meriv. 
473 ;  Blaydee  v.  Caheri,  2  Jac  &  Walk. 
218;  MortU  v.  McNeil,  2  Russ.  605; 
or  to  compel  the  defendant  to  abide  the 
result  of  an  action.  Oardhur't  case, 
15  Ves.  445.  As  a  party  once  arrested 
cannot  be  held  to  equitable  bail;  so, 
where  a  writ  of  ne  exeal  is  issued  against 
a  man,  he  is  exempt  from  subsequent 
arrest  in  respect  of  the  same  demand. 
Awuinck  v.  Barclay,  8  Ves.  598 ;  Flack 
V.  Holm,  1  Jac.  &  Walk.  415.— Ed.] 

(26)  The  exercise  of  this  preroga- 
tive has  been  long  disused,  and  it  is 
probable  that  it  will  never  be  resumed. 
For  the  antient  learning  upon  it,  see  S 
Inst  c.  84,  against  fugitives.— Cu. 

(27)  See  ante,  p.  137,  n.  32. 
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England  this  authority  has  immemorially  been  exercised  by 
the  king  or  his  substitutes.  He  therefore  has  alone  the  right 
of  erecting  courts  of  judicature  (28);  for,  though  the  constitu- 
tion of  the  kingdom  haih  intrusted  him  with  the  whole  execu- 
tive power  of  the  laws,  it  is  impossible,  as  well  as  improper, 
that  he  should  personally  carry  into  execution  this  great  and 
extensive  trust:  it  is  consequently  necessary  that  courts  should 
be  erected,  to  assist  him  in  executing  this  power;  and  equally 
necessary  that,  if  erected,  they  should  be  erected  by  his  au- 
thority. And  hence  it  is,  that  all  jurisdictions  of  courts  are 
either  mediately  or  immediately  derived  from  the  crown,  their 
proceedings  run  generally  in  the  king's  name,  they  pass  under 
his  seal,  and  are  executed  by  his  officers. 

It  is  probable,  and  almost  certain,  that  in  very  early  times,  Thejadidai 
before  our  constitution  arrived  at  its  fiiU  perfection,  our  kings  Sj^^Tuc^imUy 
in  person  often  heard  and  determined  causes  between  party  •***'*^*° 
and  party  (29).     But  at  present,  by  the  long  and  uniform 
usage  of  many  ages,  our  kings  have  delegated  their  whole 
judicial  power  to  the  judges  of  their  several  courts;  which  are 
the  grand  depositaries  of  the  fundamental  laws  of  the  king- 
dom (30),  and  have  gained  a  known  and  stated  jurisdiction, 
regulated  by  certain  and  established  rules,  which  the  crown 
itself  cannot  now  alter  but  by  act  of  parliament  (u).     And,  in  ju, 
order  to  maintain  both  the  dignity  and  independence  of  the 


and  their 


(«)  2  Hawk.  P.  C.  2. 


(28)  See  Vol.  3,  pp.  24,  41. 

(29)  SeeVoLS,  p.4I Cb. 

(30)  Palgrave,  in  the  lit  VoL  of  hii 
Rise  and  Pro§;resB  of  Uie  English  Com- 
monwealUi,  pp.  2,  9,  4,  says,  "  the 
antient  modes  of  administering  the 
laws  have  produced  the  political  con- 
stitution. The  authorities  exercised  by 
the  aristocratical  and  popular  branches 
of  the  legislature,  have  arisen  from  the 
antient  distribution  of  the  powers  of 
remedial  and  coercive  Justice.  The 
courts  which,  though  emanating  from 
the  crown,  were  interposed  between  the 
sovereign  and  his  sul:>jeets,  tended  to- 
wards a  limited  monarchy.  And  if  this 
tendency  had  not  continued  and  in- 


creased, tl^  share  of  authority  pos- 
sessed by  the  people  or  their  repre- 
sentatives would  have  been  as  feebly 
established  here  as  in  other  countries, 
which,  starting  from  the  same  point, 
proceeded  in  a  less  fortunate  career. 
Deprived  of  the  security  afforded  by 
institutions  which  became  the  strong- 
holds of  liberty,  and  the  stations  of 
defence  from  which  the  patriot  could 
not  be  dislodged,  the  parliament  of 
England,  like  the  cortes  of  Spain,  or 
the  states-general  of  France,  would 
long  since  have  declined  into  ineffi- 
ciency and  extinction."  (See  post, 
p.  269). 
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judges  in  the  superior  courts,  it  is  enacted  by  the  statute  18 
Will.  III.  c.  2,  that  their  commissions  shall  be  made  (not,  as 
formerly,  durante  bene  placitOf  but)  quamdiu  bene  se  ffesserini, 
and  their  salaries  ascertained  and  established;  but  that  it  may 
be  lawful  to  remove  them  on  the  address  of  both  houses  of  par- 
liament. And  now,  by  the  noble  improvements  of  that  law, 
in  the  statute  of  1  Geo.  III.  c.  23,  enacted  at  the  earnest 
[  *268  ]  recommendation  of  *the  king  himself  from  the  throne,  the 
judges  are  continued  in  their  offices  during  their  good  beha- 
viour, notwithstanding  any  demise  of  the  crown,  (which  was 
formerly  held  (w)  immediately  to  vacate  their  seats)  (31),  and 
their  full  salaries  are  absolutely  secured  to  them  during  the 
continuance  of  their  commissions;  his  majesty  having  been 
pleased  to  declare^  that  ^'  he  looked  upon  the  independence 
and  uprightness  of  the  judges  as  essential  to  the  impartial  ad- 
ministration of  justice^  as  one  of  the  best  securities  of  the 
rights  and  liberties  of  his  subjects;  and  as  most  conducive  to 
the  honour  of  the  crown  (x)/' 

In  criminal  proceedings,  or  prosecutions  for  offences,  it 
would  still  be  a  higher  absurdity  if  the  king  personally  sate 
in  judgment:  because,  in  regard  to  these,  he  appears  in 
another  capacity,  that  of  prosecutor  (32).  All  offences  are 
either  against  the  king's  peace,  or  his  crown  and  dignity;  and 
are  so  laid  in  every  indictment.  For  though  in  their  conse- 
quences they  generally  seem  (except  in  the  case  of  treason,  and 
a  very  few  others)  to  be  rather  offences  against  the  kingdom 
than  the  king,  yet  as  the  public,  which  is  an  invisible  body, 
has  delegated  all  its  power  and  rights,  with  regard  to  the  ex- 


Thc  king  the  pub- 
lic jiroaccutor. 


(to)  Lord  Raym.  747. 


(«)  Com.  Joum.  3  Mar.  1761. 


(31)  All  their  commissions  became 
vacant  upon  the  demise  of  the  crown, 
till  they  were  continued  for  six  months 
longer  by  1  Ann.  stat  1,  c.  8.  When 
his  majesty  was  pleased  to  make  the 
memorable  declaration  in  the  text,  he 
introduced  it  by  observing,  "  Upon 
granting  new  commissions  to  the 
judges,  the  present  state  of  their 
offices  fell  naturally  under  consider- 
ation. In  consequence  of  the  late  act, 
passed  in  the  reign  of  my  late  glorious 


predecessor  William  the  Third,  for 
settling  the  succession  to  the  crown 
in  my  family,  their  commissions  have 
been  made  during  their  good  beha« 
viour;  but,  notwithstanding  that  wise 
provision,  their  offices  have  deter- 
mined upon  the  demise  of  the  crown, 
or  at  the  expiration  of  six  months 
afterwards,  in  every  instance  of  that 
nature  which  has  happened." — Ch. 

(32)  See  antft  p*  1 17 ;  pott,  p.  350 ; 
Vol.  4,  pp.2,  142. 
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ecution  of  the  laws,  to  one  visible  magistrate;  all  affronts  to 
that  power,  and  breaches  of  those  rights,  are  immediately  of- 
fences against  him,  to  whom  they  are  so  delegated  by  the 
public  He  is  therefore  the  proper  person  to  prosecute  for 
all  public  offences  and  breaches  of  the  peace,  being  the  per- 
son injured  in  the  eye  of  the  law.  And  this  notion  was  car^ 
ried  so  far  in  the  old  Gothic  constitution,  (wherein  the  king 
was  bound  by  his  coronation  oath  to  conserve  the  peace),  that 
in  case  of  any  forcible  injury  offered  to  the  person  of  a  fellow- 
subject,  the  offender  was  accused  of  a  kind  of  perjury,  in  having 
violated  the  king's  coronation  oath,  dicdkdur  fregissejyramei^ 
turn  regis  juratum  (y).  And  hence  also  arises  another  ^branch  [  *269  ] 
of  the  prerogative,  that  oipardcning  offences;  for  it  is  reason- 
able that  he  only  who  is  injured  should  have  the  power  of  for- 
giving. Of  prosecutions  and  pardons  I  shall  treat  more  at 
laige  hereafter;  and  only  mention  them  here,  in  this  cursory 
manner,  to  shew  the  constitutional  grounds  of  this  power  of 
the  crown,  and  how  regularly  connected  all  the  links  are  in 
this  vast  chain  of  prerogative* 

In  this  distinct  and  separate  existence  of  the  judicial  power  The  Mpmted 

,  pioTinoOT  of  Judgv 

in  a  peculiar  body  of  men,  nominated  indeed,  but  not  removable  •^  "^'l^f^ 
at  pleasure,  by  the  crown,  consists  one  main  preservative  of  "^^ 
the  public  liberty,  which  cannot  subsist  long  in  any  state,  un- 
less the  administration  of  common  justice  be,  in  some  degree^ 
separated  both  from  the  legislative  and  also  from  the  execu- 
tive power  (33).  Were  it  joined  with  the  legislative,  the  life, 
liberty,  and  property  of  the  subject  would  be  in  the  hands  of 
arbitrary  judges,  whose  decisions  would  be  then  regulated  only 
by  their  own  opinions,  and  not  by  any  fundamental  principles 
of  law;  which  though  legislators  may  depart  from,  yet  judges 
are  bound  to  observe.  Were  it  joined  with  the  executive,  this 
union  might  soon  be  an  overbalance  for  the  legislative.  For 
which  reason,  by  the  statute  of  16  Car.  I.  c.  10,  which  abo- 
lished the  court  of  star-chamber,  effectual  care  is  taken  to  re- 
move all  judicial  power  out  of  the  hands  of  the  king's  privy 

(jf)  Stiernh.  de  jure  Goth.  L  8,  c.  8.  was  condemned  to  be  hanged  for  bri- 

A  notion  somewhat  similar  to  this  may  bery,  he  was  said  tacrawMntum  damni 

be  found  in  the  Mirror,  c.  1,  s.  5.    And  regit  fregUse.  (Rot  ParL  25  Edw.  III), 
so  also,  when  the  Chief  Justice  Thorpe 


(33)  See  ante,  p.  267,  n.  30. 
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council;  who,  as  then  was  evident  from  recent  instances, 
might  soon  be  inclined  to  pronounce  that  for  law  which  was 
most  agreeable  to  the  prince  or  his  officers.  Nothing  there- 
fore is  more  to  be  avoided,  in  a  free  constitution,  than  uniting 
the  provinces  of  a  judge  and  a  minister  of  state.  And,  indeed, 
that  the  absolute  power  claimed  and  exercised  in  a  neighbour- 
ing nation  is  more  tolerable  than  that  of  the  eastern  empires, 
is  in  great  measure  owing  to  their  having  vested  the  judicial 
power  in  their  parliaments,  a  body  separate  and  distinct  from 
both  the  legislative  and  executive;  and,  if  ever  that  nation 
recovers  its  former  liberty,  it  will  owe  it  to  the  efforts  of  those 
assemblies.  In  Turkey,  where  every  thing  is  centered  in  the 
[  *270  ]  sultan  or  his  ministers,  ^despotic  power  is  in  its  meridian,  and 
wears  a  more  dreadful  aspect. 

ubf  Idt^*'*^  A  consequence  of  this  prerogative  is  the  legal  ubiquity  of 

the  king.  His  majesty,  in  the  eye  of  the  law,  is  always  present 
in  all  his  courts,  though  he  cannot  personally  distribute  jus- 
tice (z).  His  judges  are  the  mirror  by  which  the  king's  image 
is  reflected.  It  is  the  regal  office,  and  not  the  royal  person, 
that  is  always  present  in  court,  always  ready  to  undertake  pro- 
secutions, or  pronounce  judgment,  for  the  benefit  and  protec- 
tion of  the  subject.  And  from  this  ubiquity  it  follows,  that 
the  king  can  never  be  nonsuit  {a) ;  for  a  nonsuit  is  the  deser- 
tion of  the  suit  or  action  by  the  non-appearance  of  the  plain- 
tiff in  court  (34).  For  the  same  reason,  also,  in  the  forms  of 
legal  proceedings,  the  king  is  not  said  to  appear  In/  his  attorney, 
as  other  men  do:  for  in  contemplation  of  law  he  is  always  pre- 
sent in  court  {b). 

HisnreragatiTeof       From  the  samo  original,  of  the  kingfs  being  the  fountain  of 

telling  piocljunft-  o*  o^o^^ 

tions.  justice,  we  may  also  deduce  the  prerogative  of  issuing  procla- 

mations, which  is  vested  in  the  king  alone.  These  proclama- 
tions have  then  a  binding  force,  when  (as  Sir  Edward  Coke 
observes)  (c)  they  are  grounded  upon  and  enforce  the  laws 
of  the  realm.  For,  though  the  making  of  laws  is  entirely  the 
work  of  a  distinct  part,  the  legislative  branch,  of  the  sovereign 

(z)  Fortesc.  C.8;  2  Inst.  186.  (6)  Finch,  L.81. 

(a)  Co.  Litt  189.  (c)  S  Inst.  162. 


(84)  But  the  attorney-general  may     the  effect  of  a  nonsuit   (Co.  Litt  139). 
enter  a  non  vidt  pr9$e^,  which  has     •— Cu. 
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power,  yet  the  manner,  time,  and  circumstances  of  putting 
those  laws  in  execution  must  frequently  be  left  to  the  discre- 
tion of  the  executive  magistrate.  And  therefore  his  constitu- 
tions or  edicts  concerning  these  points,  which  we  call  procla- 
mations, are  binding  upon  the  subject,  where  they  do  not 
either  contradict  the  old  laws  or  tend  to  establish  new  ones; 
but  only  enforce  the  execution  of  such  laws  as  are  already 
in  being,  in  such  manner  as  the  king  shall  judge  necessary. 
Thus  the  established  law  is,  that][the  king  may  prohibit  any 
of  his  subjects  from  leaving  the  realm:  a  proclamation,  there- 
fore, forbidding  this,  in  general,  for  three  weeks,  by  laying 
•an  embargo  upon  all  shipping  in  time  of  war  (d),  will  be  C  *271  ] 
equally  binding  as  an  act  of  parliament,  because  founded  upon 
a  prior  law.  But  a  proclamation  to  lay  an  embargo,  in  time 
of  peace,  upon  all  vessels  laden  with  wheat  (though  in  the 
time  of  a  public  scarcity)  being  coptrary  to  law,  and  particu- 
larly to  statute  22  Car.  11.  c.  13,  the  advisers  of  such  a  pro- 
clamation, and  all  persons  acting  under  it,  found  it  necessary 
to  be  indemnified  by  a'special  act  of  parliament,  7  Geo.  III. 
c  7.  A  proclamation  for  disarming  papists  is  also  binding, 
being  only  in  execution  of  what  the  legislature  has  first  or- 
dained: but  a  proclamation  for  allowing  arms  to  papists,  or 
for  disarming  any  protestant  subjects,  will  not  bind;  because 
the  first  would  be  to  assume  a  dispensing  power,  the  latter  a 
legblative  one;  to  the  vesting  of  either  of  which  in  any  single 
person  the  laws  of  England  are  absolutely  strangers.  Indeed, 
by  the  statute  31  Hen.  VIIL  c.  8,  it  was  enacted,  that  the 
king's  proclamations  should  have  the  force  of  acts  of  parlia- 
ment; a  statute  which  was  calculated  to  introduce  the  most 
despotic  tyranny,  and  which  must  have  proved  fatal  to  the 
liberties  of  this  kingdom,  had  it  not  been  luckily  repealed  in 
the  minority  of  his  successor,  about  five  years  after  («)• 

IV.  The  king  is  likewise  the  fountain  of  honour,  of  office,  iv.  TheUagtiM 
and  of  privilege ;  and  this  in  a  different  sense  from  that  wherein  oace,  and  priTi- 
he  is  styled  the  fountain  of  justice;  for  here  he  is  really  the 
parent  of  them.  It  is  impossible  that  government  can  be 
maintained  without  a  due  subordination  of  rank;  that  the 
people  may  know  and  distinguish  such  as  are  set  over  them, 
in  order  to  yield  them  their  due  respect  and  obedience;  and 

{d)  4  Mod  177, 179.  (e)  Stat.  1  Edw.  Vf.  c.  12. 
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also  that  the  officers  themselves,  being  encouraged  by  emula- 
tion and  the  hopes  of  superiority,  may  the  better  dischaif;e 
their  functions;  and  the  law  supposes  that  no  one  can  be  so 
good  a  judge  of  their  several  merits  and  services,  as  the  king 
himself  who  employs  them.  It  has,  therefore,  intrusted  with 
him  the  sole  power  of  conferring  dignities  and  honours,  ia 
confidence  that  he  will  bestow  them  upon  none  but  such  as 
r  *272  ]  deserve  them.  And  therefore  all  degrees  of  *nobility,  of 
knighthood,  and  other  titles,  are  received  by  immediate  grant 
from  the  crown:  either  expressed  in  writing,  by  writs  or  letters 
patent,  as  in  the  creations  of  peers  and  baronets;  or  by  corpo- 
real investiture,  as  in  the  creation  of  a  simple  knight* 

From  the  same  principle  also  arises  the  prerogative  of 
erecting  and  disposing  of  offices;  for  honours  and  offices  are 
in  their  nature  convertible  and  synonymous.  All  offices  under 
the  crown  carry,  in  the  eye  of  the  law,  an  honour  along  with 
them;  because  they  imply  a  superiority  of  parts  and  abilities, 
being  supposed  to  be  always  filled  with  those  that  are  most 
able  to  execute  them.  And,  *on  the  other  hand,  all  honours, 
in  their  original,  had  duties  or  offices  annexed  to  them:  aa 
earl,  comes^  was  the  conservator  or  governor  of  a  county;  and 
a  knight,  miles^  was  bound  to  attend  the  king  in  his  wars. 
For  the  same  reason,  therefore^  that  honours  are  in  the  dis- 
posal of  the  king,  offices  ought  to  be  so  likewise;  and  as  the 
king  may  create  new  titles,  so  may  he  create  new  offices:  but 
with  this  restriction,  that  he  cannot  create  new  offices  with 
new  fees  annexed  to  them,  nor  annex  new  fees  to  old  offices; 
for  this  would  be  a  tax  upon  the  subject,  which  cannot  be  im- 
posed but  by  act  of  parliament  {f).  Wherefore,  in  13  Hen. 
IV.  a  new  office  being  created  by  the  king's  letters  patent  for 
measuring  cloths,  with  a  new  fee  for  the  same,  the  letters  pa- 
tent were,  on  account  of  the  new  fee,  revoked  and  declared 
void  in  parliament. 
Power  of  COB-  Upon  the  same,  or  a  like  reason,  the  kinat  has  also  the 

ferrlng  dtiienahip  ^>  ^  »       •  •    m  • 

nod  erecting  cor-    prerogative   of  confemug  privileges  upon  private  persons. 

Such  as  granting  place  or  precedence  to  any  of  his  sub- 
jects (35),  as  shall  seem  good  to  his  royal  wisdom  (^) :  or 

(/)  2  Inst  633.  {g)  4  Inst  SSl. 

(35)  The  king  by  the  common  law     and  could  have  given  him  precedence 
could  have  created  a  duke,  earl,  &c.,     bcfore^ali  others  of  the  same  rank,  a 
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such  as  conyerting  aliens,  or  persons  bom  out  of  the  king's 
dominions,  into  denizens;  whereby  some  very  considerable 
privileges  of  natural-bom  subjects  are  conferred  upon  them* 
Such  also  is  the  prerogative  of  erecting  corporations:  where- 
by a  number  of  private  persons  are  united  and  knit  together, 
and  enjoy  many  liberties,  powers,  and  immunities  in  their 
politic  *capacity,  which  they  were  utterly  incapable  of  in  their  [  *273  ] 
natural.  Of  aliens,  denizens,  natural-bom,  and  naturalized 
subjects,  I  shall  speak  more  largely  in  a  subsequent  chapter; 
as  also  of  corporations  at  the  close  of  this  book  of  our  conk- 
mentaries.  I  now  only  mention  them  incidentally,  in  order 
to  remark  the  king's  prerogative  of  making  them ;  which  is 
grounded  upon  this  foundation;  that  the  king,  having  the  sole 
administration  of  the  government  in  his  bands,  is  the  best  and 
the  only  judge  in  what  capacities,  with  what  privileges,  and 
under  what  distinctions,  his  people  are  the  best  quidified  to 
serve  and  to  act  under  him*  A  principle  which  was  carried 
so  far  by  the  imperial  law,  that  it  was  determined  to  be  the 
crime  of  sacrilege,  even  to  doubt  whether  the  prince  had  ap» 
pointed  proper  officers  in  the  state  (A). 

V.  Another  light,  in  which  the  laws  of  England  consider  1^^^^%^ 
the  king  with  regard  to  domestic  concerns,  is,  as  the  arbiter  »««»• 
of  commerce.  By  commerce,  I  at  present  mean  domestic 
commerce  only.  It  would  lead  me  into  too  large  a  field,  if  I 
were  to  attempt  to  enter  upon  the  nature  of  foreign  trade,  its 
privileges,  regulations,  and  restrictions;  and  would  be  also 
quite  beside  the  purpose  of  these  commentaries,  which  are 
confined  to  the  laws  of  England ;  whereas  no  municipal  laws 
can  be  sufficient  to  order  and  determine  the  veiy  extensive 
and  complicated  affairs  of  traffic  and  merchandize;  neither 
can  they  have  a  proper  authority  for  this  purpose.     For,  as 

(A)  DUfutare  de  principali  judicio     dubitare  an  it  digntu  Hi,  quern  ikgerii 
nan  oporttt;  taerilegii  enim  inaiar  ett,     imperaior,    (C.  9.  29.  3.) 


prerogative  not  unfrequently  exercised  fourth  article  of  the  union  with  Ire- 
in  antient  times ;  but  it  was  restrained  land,  this  statute,  31  Hen.  VIII.,  is  ex- 
by  the  31  Henry  VIII.  c.  10,  which  tended  to  all  peers  of  Ireland,  or  at 
settles  the  place  or  precedence  of  all  least  to  all  peers  of  the  united  king- 
the  nobility  and  great  officers  of  state,  dom  created  after  the  union,  if  not 
This  prerogative  of  the  crown  was  un-  to  all  the  pre-existing  peers  of  Ire- 
restrained    in   Ireland;    but    by    the  land.     (See  oit/r,  p.  99,  n.  16.) 
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these  are  transactions  carried  on  between  subjects  of  indepen* 
dent  states,  the  municipal  laws  of  one  will  not  be  regarded  by 
the  other.  For  which  reason  the  affairs  of  commerce  are 
regulated  by  a  law  of  their  own,  called  the  law  merchant  or 
lex  mercataricLj  which  all  nations  agree  in,  and  take  notice  of. 
And,  in  particular,  it  is  held  to  be  part  of  the  law  of  Eng- 
land (36),  which  decides  the  causes  of  merchants  by  the 
general  rules  which  obtain  in  all  conmiercial  countries ;  and 
that  often  even  in  matters  relating  to  domestic  trade,  as,  for 
instance,  with  regard  to  the  drawing,  the  acceptance,  and  the 
transfer,  of  inland  bills  of  exchange  (t). 

With  us  in  England,  the  king's  prerogative,  so  far  as  it 
relates  to  mere  domestic  commerce,  will  fall  principally  under 
the  following  articles : 

First,  the  establishment  of  public  marts,  or  places  of  buying 
and  selling,  such  as  markets  and  fairs,  with  the  tolls  thereunto 
belonging.  These  can  only  be  set  up  by  virtue  of  the  king's 
grant,  or  by  long  and  immemorial  usage  and  prescription, 
which  presupposes  such  a  grant  (A)  (37).  The  limitation  of 
these  public  resorts,  to  such  time  and  such  place  as  may  be 
most  convenient  for  the  neighbourhood,  forms  a  part  of  eco- 
nomics, or  domestic  polity,  which,  considering  the  kingdom  as 
a  large  family,  and  the  king  as  the  master  of  it,  he  clearly  has 
a  t%ht  to  dispose  and  order  as  he  pleases. 

Secondly,  the  regulation  of  weights  and  measures.  These, 
for  the  advantage  of  the  public,  ought  to  be  universally  the 
same  throughout  the  kingdom:  being  the  general  criterions 
which  reduce  all  things  to  the  same,  or  an  equivalent  value. 
But,  as  weight  and  measure  are  things  in  their  nature  arbi- 
trary and  uncertain,  it  is  therefore  expedient  that  they  be  re- 
duced to  some  fixed  rule  or  standard;  which  standard  it  is 
impossible  to  fix  by  any  written  law  or  oral  proclamation ;  for 
no  man  can,  by  words  only,  give  another  an  adequate  idea  of 
a  foot  rule,  or  a  pound  weight.  It  is  therefore  necessary  to 
have  recourse  to  some  visible,  palpable,  material  standard;  by 
forming  a  comparison  with  which  all  weights  and  measures 


(i)  Co.  Litt  172;  Ld.  Raym.  181,  1542. 


(k)  2  Inst.  220. 


(36)  See  I  Hale*s  Hist,  of  Com.  Law,  p.  29. 
(37)  See  Vol.  8,  p.  218. 
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may  be  reduced  to  one  uniform  size :  and  the  prerogative  (38) 
of  fixing  this  standard  our  antient  law  vested  in  the  crown,  as 
in  Normandy  it  belonged  to  the  duke  (Z).  This  standard  was 
originally  kept  at  Winchester;  and  we  find  in  the  laws  of  King 
Edgar  (m)y  near  a  century  before  the  Conquest,  an  injunction 
that  the  one  measure^  which  was  kept  at  Winchester,  should 
be  observed  throughout  the  realm.  Most  nations  have  regu- 
lated the  standard  of  measures  of  length  by  ^comparison  with  C  *^7^  ] 
the  parts  of  the  human  body;  as  the  palm,  the  hand,  the  span, 
the  foot,  the  cubit,  the  ell,  (ufoa,  or  arm),  the  pace,  and  the 
fiathom.  But,  as  these  are  of  di£ferent  dimensions  in  men  of 
difierent  proportions,  our  antient  historians  (it)  inform  us,  that 
a  new  standard  of  longitudinal  measure  was  ascertained  by 
King  Henry  the  First,  who  commanded  that  the  ic/no,  or  an- 
tient ell,  which  answers  to  the  modem  yard,  should  be  made 
of  the  exact  length  of  his  own  arm.  And,  one  standard  of 
measures  of  length  being  gained,  all  others  are  easily  derived 
from  thence ;  those  of  greater  length  by  multiplying,  those  of 
less  by  subdividing,  that  original  standard.  Thus,  by  the  sta- 
tute called  compositio  ulnarum  et  perticarum^  five  yards  and  a 
half  make  a  perch:  and  the  yard  is  subdivided  into  three  feet, 
and  each  foot  into  twelve  inches;  which  inches  will  be  each  of 
the  length  of  three  grains  of  barley.  Superficial  measures  are 
derived  by  squaring  those  of  length:  and  measures  of  capacity 
by  cubing  them.  The  standard  of  weights  was  originally  taken 
from  corns  of  wheat,  whence  the  lowest  denomination  of  weights 
we  have  is  still  called  a  grain:  thirty-two  of  which  are  directed, 
by  the  statute  called  compositio  mensurarunii  to  compose  a 
penny-weight,  whereof  twenty  make  an  ounce,  twelve  ounces 
a  pound,  and  so  upwards.  And  upon  these  principles  the  first 
standards  were  made ;  which,  being  originally  so  fixed  by  the 
crown,  their  subsequent  regulations  have  been  generally  made 

(/)  Gr.  Coustum.  c  16.  (»)  Will  Malnub.  in  viu  Hen.  I. ; 

(m)  Cap.  8.  Sp^lm.  Hen.  I.  apud  Wilkins,  299. 


(38)  The  exercise  of  this  preroga-  of  weights  and  measures.      See   the 

Uve,   the  crown  has   not  been  yery  statutes  of  5  Geo.  IV.  c  74 ;  of  6  Geo. 

anxious  to  retain  to  itsel£     The  assist-  IV.  c.  12  ;  of  4  &  5  GuI.  IV.  c  49 ;  and 

ance  of  parliament  has  been  called  in,  of  5  &  6  Gul.  IV.  c.  63,  which  have  su- 

to  attempt,  by  legislative  enactments,  perseded  the  old  Winchester  standard 

to  ascertain   and  establish  uniformity  and  measures. 
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by  the  king  in  parliament  Thus,  under  King  Richard  I.,  in 
his  parliament  holden  at  Westminster,  a.  d.  1197,  it  was  or- 
dained that  there  should  be  only  one  weight  and  one  measure 
throughout  the  kingdom,  and  that  the  custody  of  the  assize, 
or  standard  of  weights  and  measures,  should  be  committed  to 
certain  persons  in  every  city  and  borough  (o) ;  from  whence 
the  antient  office  of  the  king's  auhiager  seems  to  have  been 
derived,  whose  duty  it  was,  for  a  certain  fee*  to  measure  all 
cloths  made  for  sale,  till  the  office  was  abolished  by  the  sta- 
tute 1 1  &  12  Will.  IIL  c.  20.  In  King  John's  time,  this  ordi- 
[  *276  ]  nance  of  King  Richard  was  ^frequently  dispensed  with  for 
money  (p\  which  occasioned  a  provision  to  be  made  for  en- 
forcing it,  in  the  great  charters  of  King  John  and  his  son  {q). 
These  original  standards  were  called  pondus  regis  (r),  and 
menmra  damini  regis  (s) ;  and  are  directed  by  a  variety  of 
subsequent  statutes  to  be  kept  in  the  exchequer,  and  all 
weights  and  measures  to  be  made  conformable  thereto  (#). 
But,  as  Sir  Edward  Coke  observes  (ti),  though  this  hath  so 
often  by  authority  of  parliament  been  enacted,  yet  it  could 
never  be  effected ;  so  forcible  is  custom  with  the  multitude. 
a  The  TCguiatkm       Thirdly,  as  money  is  the  medium  of  commerce,  it  is  the 

king's  prerogative,  as  the  ari>iter  of  domestic  commerce,  to 
give  it  authority,  or  make  it  current.  Money  is  an  universal 
medium,  or  common  standard,  by  comparison  with  which  the 
value  of  all  merchandize  may  be  ascertained :  or  it  is  a  sign 
which  represents  the  respective  values  of  all  commodities. 
Metals  are  well  calculated  for  this  sign,  because  they  are 
durable,  and  are  capable  of  many  subdivisions;  and  a  precious 
metal  is  still  better  calculated  for  this  purpose,  because  it  is 
the  most  portable.  A  metal  is  also  the  most  proper  for  a 
common  measure,  because  it  can  easily  be  reduced  to  the 
same  standard  in  all  nations:  and  every  particular  nation 
fixes  on  it  its  own  impression,  that  the  weight  and  standard 
(wherein  consists  the  intrinsic  value)  may  both  be  known  by 
inspection  only. 

(o)  Hoved. ;  Matthi  Paris.  (/)  14  Edw.  III.  st.  1,  c.  12;  25  Edw. 

(p)  Hoved.  A. D.  1201.  III.  st  5,  c.  10  ;    16  Ric.  11.  c.  3;   8 

Iq)  9  Hen.  III.  c  25.  Hen.  VI.   c.  5  ;    11   Hen.  VI.  c.8;  11 

(r)  Plac   35  Edw.  I.  apud  Cowel's      Hen.  VII.  c.4;  22  Car.  II.  c.8. 

Interpr.  tit.  Pondu»  Regis.  (u)  2  Inst  41. 
(*)  Flet  2,  12. 


of  the  coinage. 
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As  the  quantity  of  precious  metals  increases,  that  is,  the 
more  of  them  there  is  extracted  from  the  mine,  this  universal 
medium,  or  common  sign,  will  sink  in  value,  and  grow  less 
precious.  Above  a  thousand  millions  of  bullion  are  calcu- 
lated to  have  been  imported  into  Europe  from  America  within 
less  than  three  centuries;  and  the  quantity  is  daily  increasing. 
*The  consequence  is,  that  more  money  must  be  given  now  [  *277  ] 
for  the  same  commodity  than  was  given  an  hundred  years  ago. 
And,  if  any  accident  were  to  diminish  the  quantity  of  gold  and 
silver,  their  value  would  proportionably  rise.  A  horse,  that 
was  formerly  worth  ten  pounds,  is  now,  perhaps,  worth 
twenty ;  and,  by  any  failure  of  current  specie,  the  price  may 
be  reduced  to  what  it  was.  Yet  is  the  horse,  in  reality, 
neither  dearer  nor  cheaper  at  one  time  than  another :  for,  if 
the  metal  which  constitutes  the  coin  was  formerly  twice  as 
scarce  as  at  present,  the  conmiodity  was  then  as  dear  at  half 
the  price  as  now  it  is  at  the  whole. 

The  coining  of  money  is  in  all  states  the  act  of  the  sovereign 
power;  for  the  reason  just  mentioned,  that  its  value  may  be 
known  on  inspection.  And  with  respect  to  coinage  in  general, 
there  are  three  things  to  be  considered  therein;  the  materials, 
the  impression,  and  the  denomination. 

With  regard  to  the  materials.  Sir  Edward  Coke  lays  it 
down  (v),  that  the  money  of  England  must  either  be  of  gold 
or  silver ;  and  none  other  was  ever  issued  by  the  royal  autho- 
rity till  1672,  when  copper  farthings  and  halfpence  were  coined 
by  King  Charles  the  Second,  and  ordered  by  proclamation  to 
be  current  in  all  payments,  under  the  value  of  sixpence,  and 
not  otherwise.  But  this  copper  coin  is  not  upon  the  same 
footing  with  the  other  in  many  respects,  particularly  with 
regard  to  the  offence  of  counterfeiting  it.  And,  as  to  the 
silver  coin,  it  is  enacted  by  statute  14  Geo.  III.  c.  42,  that 
no  tender  of  payment  in  silver  money,  exceeding  twenty-five 
pounds  at  one  time,  shall  be  a  sufficient  tender  in  law  for 
more  than  its  value  by  weight,  at  the  rate  of  5^.  2d,  an 
ounce  (39). 

As  to  the  impression,  the  stamping  thereof  is  the  unques- 

(«)  2  Inst  577. 

(39)  This  was  a  clause  in  a  tempo-     since  which  time  I  do  not  find  that  it 
rary  act,  which  was  continued  till  1783i     has  been  revived. — On. 


*277 


[  ♦sys  ] 
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tionable  prerogative  of  the  crown  (40) :  for,  though  divers 
bishops  and  monasteries  had  formerly  the  privilege  of  coining 
money,  yet,  as  Sir  Matthew  Hale  observes  {w)j  this  was  usually 
done  by  special  grant  from  the  king,  or  by  prescription,  which 
supposes  one;  and  therefore  was  derived  from,  and  not  in 
derogation  of,  the  royal  prerogative.  Besides  that,  they  had 
only  the  profit  of  the  coinage,  and  not  the  power  of  ^institu- 
ting either  the  impression  or  denomination ;  but  had  usually 
the  stamp  sent  them  from  the  exchequer. 

The  denomination,  or  the  value  for  which  the  coin  is  to 
pass  current,  is  likewise  in  the  breast  of  the  king ;  and,  if  any 
unusual  pieces  are  coined,  that  value  must  be  ascertained  by 
proclamation.  In  order  to  fix  the  value,  the  weight  and  the 
fineness  of  the  metal  are  to  be  taken  into  consideration  to- 
gether.  When  a  given  weight  of  gold  or  silver  is  of  a  given 
fineness,  it  is  then  of  the  true  standard  (or),  and  called  ester-* 
ling  or  sterling  metal ;  a  name  for  which  there  are  various 
reasons  given  (y),  but  none  of  them  entirely  satisfactory.  And 
of  this  sterling  or  esterling  metal  all  the  coin  of  the  kingdom 
must  be  made,  by  the  statute  25  Edw.  III.  c.  13.  So  that 
the  king's  prerogative  seemeth  not  to  extend  to  the  debasing 
or  enhancing  the  value  of  the  coin,  below  or  above  the  ster- 
ling value  (r),  though  Sir  Matthew  Hale  (a)  appears  to  be  of 


(w)  1  Hist  P.  c.  191. 

(;r)  This  standard  hath  been  fre- 
quently varied  in  former  times ;  but 
hath  for  many  years  past  been  thus 
invariably  settled.  The  pound  troy  of 
gold,  consisting  of  twenty-two  carats 
(or  twenty-fourth  paru)  fine,  and  two 
of  alloy,  is  divided  into  forty-four 
guineas  and  a  half  of  the  present  value 
of  21«.  each.  And  the  pound  troy  of 
silver,  consisting  of  eleven  ounces  and 
two  pennyweights  pure,  and  eighteen 
pennyweights  alloy,  is  divided  into 
sixty-two   shillings.      (See  Folkes  on 


English  Coins). 

(y)  Spelm.  Gloss.  203;  Dufresne* 
III.  165.  The  most  plausible  opinion 
seems  to  be  that  adopted  by  those  two 
etymologists,  that  the  name  was  de- 
rived from  the  EsterKngi,  or  Easter- 
lings  ;  as  those  Saxons  were  antiently 
called,  who  inhabited  that  district  of 
Germany  now  occupied  by  the  Hanse 
Towns  and  their  appendages ;  the  ear- 
liest traders  in  modem  Europe. 

(«)  2  Inst  577. 

(a)  1  HaL  P.  C.  194. 


(40)  The  offence  of  counterfeiting 
the  current  coin  of  the  realm,  as  well  as 
certain  other  offences  relating  to  the 
coin,  were  formerly,  by  various  sta- 
tutes, punishable  with  death.     Those 


laws  have  recently  been  consolidated 
and  amended  by  the  act  of  2  QuL  IV. 
c.  34,  whereby  the  punishment  of  death 
for  such  offences  is  abolished. 


OF  THE  kino's  prsrogative.  273 

another  opinion.  The  king  may  also,  by  his  proclamation, 
legitimate  foreign  coin,  and  make  it  current  here ;  declaring 
at  what  value  it  shall  be  taken  in  payments  (i).  But  this,  I 
apprehend,  ought  to  be  by  comparison  with  the  standard  of 
our  own  coin ;  otherwise  the  consent  of  parliament  will  be 
necessary.  There  is  at  present  no  such  legitimated  money; 
Portugal  coin  being  only  current  by  private  consent,  so  that 
any  one  who  pleases  may  refuse  to  take  it  in  payment  The 
king  may  also  at  any  time  decry,  or  cry  down,  any  coin  of  the 
kingdom,  and  make  it  no  longer  current  (c)  (41). 

VI.  The  king  is,  lastly,  considered  by  the  laws  of  England  vi.  The  king  the 
as  the  head  and  supreme  governor  of  the  national  church.         donaidiurch^ 

To  enter  into  the  reasons  upon  which  this  prerogative  is 
founded  is  matter  rather  of  divinity  than  of  law.  I  shall 
therefore  only  observe  that,  by  statute  26  Hen.  VIII.  c.  1, 
(reciting  that  the  king's  majesty  justly  and  rightfully  is  and 
ought  *to  be  the  supreme  head  of  the  church  of  England ;  r  •279  ] 
and  so  had  been  recognised  by  the  clergy  of  this  kingdom  in 
their  convocation),  it  is  enacted,  that  the  king  shall  be  reputed 
the  only  supreme  head  in  earth  of  the  church  of  England,  and 
shall  have,  annexed  to  the  imperial  crown  of  this  realm,  as 
well  the  title  and  style  thereof,  as  all  jurisdictions,  authorities, 
and  commodities,  to  the  said  dignity  of  supreme  head  of  the 
church  appertaining.  And  another  statute  to  the  same  pur- 
port was  made,  1  Eliz.  c.  1. 

In  virtue  of  this  authority  the  king  convenes,  prorogues,  convention,  &c. 
restrains,  regulates,  and  dissolves  all  ecclesiastical  synods  or  S^i^^^ll'!!^^ 
convocations.     This  was  an  inherent  prerogative  of  the  crown  **'***^ 
long  before  the  time  of  Henry  VIII.  as  appears  by  the  statute 
8  Hen.  VI.  c  1,  and  the  many  authors,  both  lawyers  and  his- 
torians, vouched  by  Sir  Edward  Coke  {d).    So  that  the  statute 
25  Hen.  VIII.  c.  19,  which  restrains  the  convocation  from 
making  or  putting  in  execution  any  canons  repugnant  to  the 
king's  prerogative,  or  the  laws,  customs,  and  statutes  of  the 
realm,  was  merely  declaratory  of  the  old  common  law  {e) : 

(6)  Ibid.  197.  (d)  4  Inst  322,  823. 

(c)  1  Hal.  P.  C.  197.  (e)  12  Rep.  72. 

(41)  All  officers  of  the  revenue  are  king'sproclamation.  (14Geo.  III.c.  70). 

required  to  cut  every  piece   of  gold  And  by  13  Geo.  III.  c.  71|  any  person 

coin  tendered  to  them,  if  it  is  not  of  may   cut   counterfeit  gold  money,  or 

the   current  weight   according  to  the  what  has  been  unlawfully  diminished. 
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tliat  part  of  it  oolj  being'  new  which  makes  the  kii^s  ro^'al 
assent  actually  necessarv  to  the  raliditr  of  erenr  canoii.  The 
conrocation,  or  ecclesiastical  synod,  in  Elngland,  difiefs  coosi- 
derablv  in  its  constitution  from  the  svnods  of  other  Christian 
kingdoms:  those  consisting  wholly  of  bishops;  whereas  with 
us  the  conTocation  is  the  miniature  of  a  parliament,  wherein 
the  archbishop  presides  with  regal  state;  the  upper  bouse 
of  bishops  represents  the  house  of  lords;  and  the  lower  house, 
composed  of  representatives  of  the  seTeral  dioceses  at  large, 
and  of  each  particular  chapter  therein,  resembles  the  house 
of  commons,  with  its  knights  of  the  shire  and  burgesses  (f). 
This  constitution  is  said  to  be  owing  to  the  poUcy  of  Edward  I. 
who  thereby,  at  one  and  the  same  time,  let  in  the  inferior 
clergy  to  the  privileges  of  forming  ^ecclesiastical  canons, 
(which  before  they  had  not),  and  also  introduced  a  me- 
thod of  taxing  ecclesiastical  benefices,  by  consent  of  con- 
Tocation (g)  (42). 


( / )  In  the  diet  of  Sweden,  where  the 
ecclenmstics  form  one  of  the  branches 
of  the  legislature,  the  chamber  of  the 
clergy  resembles  the  conTocation  of 
England.       It    u    compo«ed    of    the 


bishops  and  soperintendents ;  and  also 
of  deputies,  one    of  which  is  chosen 
by  every  ten  parishes  or  miml  deanery. 
(Mod.  Un.  Hist.  xxxiiL  18). 
{g)  Gilb.  HisL  of  Exch.c.i. 


(42)  From  the  learned  commenta- 
tor's text,  the  student  would  perhaps 
be  apt  to  suppose  that  there  is  only  one 
convocation  at  a  time.  But  the  king, 
before  the  meeting  of  every  new  par- 
liament, directs  his  writ  to  each  arch- 
bishop, to  summon  a  convocation  in  his 
peculiar  province. 

Oodolphin  says,  that  the  convoca- 
tion of  the  province  of  York  constantly 
corresponds,  debates,  and  concludes 
the  same  matters  with  the  provincial 
synod  of  Canterbury.  (Qod.  99).  But 
they  are  certainly  distinct  and  inde- 
pendent of  each  other ;  and,  when  they 
used  to  tax  the  clergy,  the  different 
convocations  sometimes  granted  dif- 
ferent subsidies.  In  the  22  Hen.  VIII. 
the  convocation  of  Canterbury  had 
granted  the  king  one  hundred  thousand 
pounds ;  in  consideration  of  which  an 
act  of  parliament  was  passed,  granting 
a  free  pardon  to  the  clergy  for  all  spi- 


ritual offences,  but  with  a  proviso  that 
it  should  not  extend  to  the  province  of 
York,  unless  its  convocation  would 
grant  a  subsidy  in  proportion,  or  unless 
its  clergy  would  bind  themselves  indi- 
vidually to  contribute  as  bountifully. 
This  statute  is  recited  at  large  in  Gib. 
Cod.  77. 

All  deans  and  archdeacons  are  mem- 
bers of  the  convocation  of  their  pro- 
vince ;  each  chapter  sends  one  proctor 
or  representative,  and  the  parochial 
clergy  in  each  diocese  in  Canterbury 
two  proctors;  but,  on  account  of  the 
small  number  of  dioceses  in  the  pro- 
vince of  York,  each  archdeaconry  elects 
two  proctors.  In  York  the  convoca- 
tion consists  only  of  one  house ;  but  in 
Canterbury  there  are  two  houses,  of 
which  the  twenty-two  bishops  form 
the  upper  house ;  and,  before  the  re- 
formation, abbots,  priors,  and  other 
mitred  prelates,  sat  with  the  bishops. 
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From  this  prerogutive  also,  of  being  the  head  of  the  churchy  Right  or  nomina- 
arises  the  king's  right  of  nomination  to  vacant  bishoprics,  and  rtcs. 
certain  other  ecclesiastical  preferments;  which  will  more  pro- 
perly be  considered  when  we  come  to  treat  of  the  clergy  (43). 
I  shall  only  here  observe,  that  this  is  now  done  in  consequence 
of  the  statute  25  Hen.  VIII.  c  20. 

As  head  of  the  church,  the  king  is  likewise  the  dernier  resort  ThsdemkrnMirt 
in  all  ecclesiastical  causes;  an  appeal  lying  ultimately  to  him  '°***«»^«*""«»* 
in  chancery  from  the  sentence  of  every  ecclesiastical  judge: 
which  right  was  restored  to  the  crown  by  statute  25  Hen. 
VIIL  c  19,  as  will  more  fully  be  shewn  hereafter  (44). 


cauiet. 


The  lower  house  of  convocadon  in  the 
province  of  Canterbury  conaiats  of 
twenty-two  deans,  fifty-three  archdea- 
cons, twenty-four  proctors  for  the  chap- 
ters, and  forty- four  proctors  for  the 
pttrodiial  clergy.  By  8  Hen.  VI.  c.  1, 
the  cleiyy  in  their  attendance  upon  the 
convocation  have  the  same  privilege  in 
freedom  from  arrest  as  the  members  of 
the  house  of  oomraons  in  their  attend- 
ance upon  parliament  (Burn.  Conv. ; 
1  Bac.  Abr.  610).->Ch. 

(43)  See  pott,  chap.  11,   pp.  376, 
378,  379  ;  and  Vol.  4,  p.  107. 

(44)  By  that  statute  it  is  declared. 


that  for  the  future  no  appeals  from 
the  ecclesiastical  courts  of  this  realm 
should  be  made  to  the  pope,  but  that 
an  appeal  from  the  archbishop's  courts 
should  lie  to  the  king  in  chancery; 
upon  which  the  king,  as  in  appeals 
from  the  admiral's  court,  should  by  a 
commission  appoint  certain  judges  or 
delegates  finally  to  determine  such  ap- 
peals. (See  Vol.  3,  pp.  65,  66).— Ch. 
[The  court  of  delegates  has  been 
abolished,  and  its  jurisdiction  trans- 
ferred to  the  judicial  committee  of  the 
privy  council.  See  statutes  2  ft  3  Gnl. 
IV.  c.  92,  8  &  4  Gul.  IV.  c.  41.]*Ed4 
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CHAPTER  VIII. 


OF  THE  king's  REVENUE. 


or  the  king's 
revenue 


Ordinary  or  ex 
traordinary. 


Having,  in  the  preceding  chapter,  considered  at  lai^ge 
those  branches  of  the  king's  prerogative,  which  contribute 
to  his  royal  dignity,  and  constitute  the  executive  power  of  the 
government,  we  proceed  now  to  examine  the  kin^s  Jiscal  pre- 
rogatives, or  such  as  regard  his  revenue;  which  the  British 
constitution  hath  vested  in  the  royal  person,  in  order  to  sup- 
port his  dignity  and  maintain  his  power:  being  a  portion  which 
each  subject  contributes  of  his  property,  in  order  to  secure  the 
remainder. 

This  revenue  is  either  ordinary,  or  extraordinary.  The 
king's  ordinary  revenue  is  such  as  has  either  subsisted  time 
out  of  mind  in  the  crown,  or  else  has  been  granted  by  parlia- 
ment, by  way  of  purchase  or  exchange  for  such  of  the  king's 
inherent  hereditary  revenues,  as  were  found  inconvenient  to 
the  subject. 

When  I  say  that  it  has  subsisted  time  out  of  mind  in  the 
crown,  I  do  not  mean  that  the  king  is  at  present  in  the  actual 
possession  of  the  whole  of  this  revenue.  Much  (nay,  the 
greatest  part)  of  it  is  at  this  day  in  the  hands  of  subjects;  to 
whom  it  has  been  granted  out  from  time  to  time  by  the  kings 
of  England:  which  has  rendered  the  crown  in  some  measure 
dependent  on  the  people  for  its  ordinary  support  and  subsist- 
ence. So  that  I  must  be  obliged  to  recount,  as  part  of  the 
royal  revenue  (1),  what  lords  of  manors,  and  other  subjects, 
[  *282  ]  •fi'equently  look  upon  to  be  their  own  absolute  inherent  rights ; 
because  they  are  and  have  been  vested  in  them  and  their  an- 


(1)  To  recount  ftll  tlie  sources  of  have  been  alienated,  or  which  are  never 

ample  revenue  which  the  crown  once  exacted,  under  the  head  of  "  the  king's 

enjoyed,  was  clearly  incumbent  on  our  ordinary  revenue,"  sounds  oddly, 
author ;  but  to  class  any  items  which 
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cestors  for  ages,  though  in  reality  originaUy  derived  from  the 
grants  of  our  antient  princes. 

I.  The  first  of  the  king's  ordinary  revenues  which  I  shall  ordinary  rerenue. 
take  notice  of,  is  of  an  ecclesiastical  kind;  (as  are  also  the  ^'fnf  v'^is^ 
three  succeeding  ones);  viz.  the  custody  of  the  temporalties  of  ricbTicsnt. 
bishops:  by  which  are  meant  all  the  lay  revenues,  lands,  and 
tenements  (in  which  is  included  his  barony)  which  belong  to 
an  archbishop's  or  bishop's  see.  And  these,  upon  the  vacancy 
of  the  bishopric,  are  immediately  the  right  of  the  king,  as  a 
consequence  of  his  prerogative  in  church  matters;  whereby  he 
18  considered  as  the  founder  of  all  archbishoprics  and  bisliop- 
rics,  to  whom,  during  the  vacancy,  they  revert.  And  for  the 
same  reason,  before  the  dissolution  of  abbeys,  the  king  had 
the  custody  of  the  temporalties  of  all  such  abbeys  and  priories 
as  were  of  royal  foundation  (but  not  of  those  founded  by  sub- 
jects) on  the  death  of  the  abbot  or  prior  (a).  Another  reason 
may  also  be  given,  why  the  policy  of  the  law  hath  vested  this 
custody  in  the  king;  because,  as  the  successor  is  not  known, 
the  lands  and  possessions  of  the  see  would  be  liable  to  spoil 
and  devastation,  if  no  one  had  a  property  therein.  Therefore, 
the  law  has  given  the  king,  not  the  temporalties  themselves, 
but  the  custody  of  the  temporalties,  till  such  time  as  a  suc- 
cessor is  appointed;  with  power  of  taking  to  himself  all  the 
intermediate  profits,  without  any  account  of  the  successor; 
and  with  the  right  of  presenting  (which  the  crown  very  fre- 
quently exercises)  to  such  benefices  and  other  preferments  as 
fall  within  the  time  of  vacation  (i).  This  revenue  is  of  so 
high  a  nature,  that  it  could  not  be  granted  out  to  a  subject, 
before,  or  even  after,  it  accrued:  but  now,  by  the  statute  15 
Edw.  TIL  St.  4,  c.  4  and  5,  the  king  may,  after  the  vacancy, 
lease  the  temporalties  to  the  dean  and  chapter;  saving  to 
himself  all  advowsons,  escheats,  and  the  like.  Our  antient 
kings,  and  particularly  William  Rufus,  were  not  only  remark- 
able for  keeping  the  bishoprics  a  long  time  ^vacant,  for  the  [  *28S  ] 
sake  of  enjoying  the  temporalties,  but  also  committed  horri- 
ble waste  on  the  woods  and  other  parts  of  the  estate;  and  to 
crown  all,  would  never,  when  the  see  was  filled  up,  restore  to 
the  bishop  his  temporalties  again,  unless  he  purchased  them 
at  an  exorbitant  price.     To  remedy  which,  King  Henry  the 

(a)  2  Inst  15.  (6)  Stat  17  Edw.  II.  c.  11 ;  F.  N.  B.  32. 
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Merely  nominal. 


II.  Corodio. 


First  (c)  granted  a  charter  at  the  beginning  of  his  reign,  pro- 
mising neither  to  sell,  nor  let  to  farm,  nor  take  any  thing  from 
the  domains  of  the  church,  till  the  successor  was  installed  (2). 
And  it  was  made  one  of  the  articles  of  the  great  charter  (<f), 
that  no  waste  should  be  committed  in  the  temporalties  of 
bishoprics,  neither  should  the  custody  of  them  be  sold.  The 
same  is  ordained  by  the  statute  of  Westminster  the  1st.  {e); 
and  the  statute  14  Edw.  III.  st  4,  c  4,  (which  permits,  as  we 
have  seen,  a  lease  to  the  dean  and  chapter),  is  still  more  ex- 
plicit in  prohibiting  the  other  exactions.  It  was  also  a  fre- 
quent abuse,  that  the  king  would,  for  trifling,  or  no  causes, 
seize  the  temporalties  of  bishops,  even  during  their  lives,  into 
his  own  hands;  but  this  is  guarded  against  by  statute  1  Ed- 
ward III.  St.  2,  c.  2. 

This  revenue  of  the  king,  which  was  formerly  very  consi- 
derable, is  now  by  a  customary  indulgence  almost  reduced  to 
nothing:  for,  at  present,  as  soon  as  the  new  bishop  is  conse- 
crated and  confirmed,  he  usually  receives  the  restitution  of  bis 
temporalties  quite  entire,  and  untouched,  from  the  king;  and 
at  the  same  time  does  homage  to  his  sovereign:  and  then, 
and  not  sooner,  he  has  a  fee  simple  in  his  bishopric,  and  may 
maintain  an  action  for  the  profits  {f). 

II.  The  king  is  entitled  to  a  corody  (3),  as  the  law  calls  it, 
out  of  every  bishopric,  that  is,  to  send  one  of  his  chaplains  to 
be  maintained  by  the  bishop,  or  to  have  a  pension  (4)  allowed 
him  till  the  bishop  promotes  him  to  a  benefice  (^).  This 
is  also  in  the  nature  of  an  acknowledgment  to  the  king,  as 
founder  of  the  see,  since  he  had  formerly  the  same  corody  or 
pension  from  every  abbey  or  priory  of  royal  foundation  (6). 


(e)  Matt  Paris. 
(d)  9  Hen.  III.  c.  5. 
{e)  3  Edw.  I.  C.21. 


(/)  Co.  LitL  67,  341. 
(y)  F.N.B.2S0. 


(2)  But  Queen  Elisabeth  kept  the 
see  of  Ely  vacant  nineteen  years,  in 
order  to  retain  the  revenue.  (Strype, 
Vol.4,  351).— Ch. 

(3)  See  postt  p.  381 ;  Vol.  2,  p.  40. 

(4)  A  corody  might  be  enjoyed  by  a 
layman,  or  by  a  female  ;  though  Fitz- 
herbert  {NeUura  Breviumf  de  Corrodio 
habendo)  doubts  whether  **  one  of  the 


queen's  maidens"  could  have  been 
quartered  upon  an  "  Abbey  of  Monks,*' 
or  one  of  "  the  king's  vadelets"  upon 
a  "  nunnery."  Quote  tamen,  the 
**  most  reverend  judge  "  adds. 

{5)  It  was  only  in  favour  of  an  eccle^ 
siastic  that  a  pension  (in  the  sense  that 
word  is  used  in  the  text)  could  be 
charged  upon  an  ecdeaiaitical  founda- 
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DlffltB. 


Il  is,  I  ^apprehend,  now  fallen  into  total  disuse;  though  Sir     [  *'2d4  ] 
Matthew  Hale  says  (A),  that  it  is  due  of  common  right  (6), 
and  that  no  prescription  will  discharge  it 

III.  The  king  also,  as  was  formerly  observed  (t),  is  entitled  in.  I'lt^M^ig 
to  all  the  tithes  arising  in  extra*parochial  places  (k) :  though  pi«c«. 
perhaps  it  may  be  doubted  how  far  this  article,  as  well  as  the 

last,  can  be  properly  reckoned  a  part  of  the  king's  own  royal 
revenue;  since  a  corody  supports  only  his  chaplains  (7),  and 
these  extra<*parochial  tithes  are  held  under  an  implied  trust, 
that  the  king  will  distribute  them  for  the  good  of  the  clergy 
in  general. 

IV.  The  next  branch  consists  in  the  first-fruits,  and  tenths,  iv.  piist-fhiiu 
of  all  spiritual  preferments  in  the  kingdom;  both  of  which  ii^prefer. 
I  shall  consider  together. 

These  were  originally  a  part  of  the  papal  usurpations  over 
the  clergy  of  this  kingdom;  first  introduced  by  Pandulph,  the 
pope's  legate,  during  the  reigns  of  King  John  and  Henry  the 
Third,  in  the  see  of  Norwich;  and  afterwards  attempted  to 
be  made  universal  by  the  popes  Clement  V.  and  John  XXII., 
about  the  beginning  of  the  fourteenth  century.  The  first- 
fruits,  pritnituBi  or  camatea^  were  the  first  year's  whole  profits* 
of  the  spiritual  preferment,  according  to  a  rate  or  valor  made 
under  the  direction  of  Pope  Innocent  IV.  by  Walter,  Bishop 
of  Norwich,  in  38  Hen.  III.,  and  afterwards  advanced  in  value 
by  commission  from  Pope  Nicholas  III.  a.  d.  1292,  20  Edw. 
I.  (/);  which  valuation  of  Pope  Nicholas  is  still  preserved  in 
the  Exchequer  (m).  The  tenths,  or  decitmBj  were  the  tenth 
part  of  the  annual  profit  of  each  living  by  the  same  valuation; 


(A)  Notes  on  F.  N.  B.  above  cited, 
(i)  Page  lis. 
{k)  2  Inst  647. 


(0  F.N. 8.176. 
(m)  3  Inst.  154. 


don.  (Fitsherbert,  231).  And  it  would 
hftTC  been  a  contradiction  in  tenns  to 
bold,  that,  where  the  tenure  was  in 
frtmkalmoigm,  the  foundation  could  be 
chargeable  with  either  corody  or  pen- 
sion.    (See  VoL  2,  p.  101). 

(6)  Burns  (in  his  Ecclcs.  Law,  tit 
"Corody")  says,  "some  corodies  are 
of  common  right,  some  began  by  grant" 
But,  in  the  year  book  of  22  Edw.  IV. 


17,  18,  19,  it  is  laid  down  that,  <'  if  an 
abbot  grant  to  A.  to  have  a  corody,  nihil 
operatur  by  the  grant :  but  if  he  grant 
a  corody,  or  so  much  bread  and  ale,  &c., 
it  is  a  good  grant  of  those  things,  but  it 
is  no  corody,  but  a  profit :  for  every  co- 
rody hath  its  beginning  by  the  founder- 
ship." 

(7)  See  p.  283,  n.  4. 
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which  was  also  claimed  by  the  holy  see,  under  no  better  pre- 
tence  than  a  strange  misapplication  of  that  precept  of  the  Le- 
vitical  law,  which  directs  («),  that  the  Levites  "  should  offer 
the  tenth  part  of  their  tithes  as  a  heave  offering  to  the  Lord, 
[  *285  ]  and  give  it  to  Aaron  the  high  priest."  But  ♦this  claim  of  the 
pope  met  with  a  vigorous  resistance  from  the  English  parlia- 
ment; and  a  variety  of  acts  were  passed  to  prevent  and  re- 
strain it,  particularly  the  statute  6  Hen.  IV.  c.  1,  which  calls 
it  a  horrible  mischief  and  damnable  custom.  But  the  popish 
clergy^  blindly  devoted  to  the  will  of  a  foreign  master,  still 
kept  it  on  foot;  sometimes  more  secretly,  sometimes  more 
openly  and  avowedly:  so  that  in  the  reign  of  Henry  VIII.  it 
was  computed,  that  in  the  compass  of  fifty  years  800,000  du- 
cats had  been  sent  to  Rome  for  first-fruits  only.  And,  as  the 
clergy  expressed  this  willingness  to  contribute  so  much  of  their 
income  to  the  head  of  the  church,  it  was  thought  proper  (when 
in  the  same  reign  the  papal  power  was  abolished,  and  the  king 
was  declared  the  head  of  the  church  of  England)  to  annex 
this  revenue  to  the  crown  (8),  which  was  done  by  statute  26 
Hen.  VIIL  c.  3,  (confirmed  by  statute  1  Eliz.  c.  4),  and  a  new 
•valor  beneficiorumy  was  then  made,  by  which  the  clergy  are  at 
present  rated  (9). 

(n)  Numb,  xviii.  26. 


(8)  Of  course,  they  who  did  not  ac- 
knowledge the  competency  of  parlia- 
ment to  declare  the  King  of  England 
the  head  of  the  church  of  England, 
could  not  have  been  willing  to  pay  any 
part  of  their  clerical  incomes  to  one 
whom  they  deemed  a  heretic :  but,  it 
was  equally  of  course,  that  what  the 
clei^y  had  professed  their  willingness 
to  pay  to  the  head  of  the  church, 
should  be  claimed  by  him  who  was 
declared  by  law  to  be  the  actual  head 
of  the  church.  A  late  annotator  ap- 
pears to  think  there  is  inconsistency 
in  reprobating  the  transmission  of  the 
tenths  of  English  benefices  to  Rome, 
for  the  use  of  a  foreign  potentate ;  yet 
not  seeing  the  same  objection  to  an  ap- 
propriation of  a  similar  payment  to- 
wards the  support  of  our  own  sovereign. 


The  two  cases,  however,  are  essentially 
different :  even  admitting  the  "  un  • 
righteousness  of  Henry's  appropria- 
tion," it  was  better  than  sending  the 
money  out  of  the  country;  and  the 
present  unexceptionable  application  of 
tenths  and  first-fruits  could  not  have 
been  carried  into  effect,  if  the  claims 
of  the  crown  had  not  been  asserted  by 
Henry.     (See  ante^  p.  236,  n.  6). 

(9)  VIThen  the  first-fruits  and  tenths 
were  transferred  to  the  crown  of  Eng- 
land, by  26  Hen.  VIII.  c.  3,  at  the 
same  time  it  was  enacted,  that  com- 
missioners should  be  appointed  in 
every  diocese,  who  should  certify  the 
value  of  every  ecclesiastical  benefice 
and  preferment  in  the  respective  dio- 
ceses; and,  according  to  this  valua- 
tion,  the  first-fruits  and  tenths  were 
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By  these  last-mentioned  statutes  all  vicarages  under  ten  when  and  how 
pounds  a-year,  and  all  rectories  under  ten  marks,  are  dis*  ^^ 
charged  from  the  payment  of  first-fruits;  and  if,  in  such 
livings  as  continue  chargeable  with  this  payment,  the  incum- 
bent lives  but  half-a-year,  he  shall  pay  only  one  quarter  of 
his  first-fruits ;  if  but  one  whole  year,  then  half  of  them ;  if 
a  year  and  a  half,  three  quarters ;  and  if  two  years,  then  the 
whole;  and  not  otherwise  (10)*.  Likewise  by  the  statute  27 
Hen.  VIII.  c  8,  no  tenths  are  to  be  paid  for  the  first  year, 
for  then  the  first-fruits  are  due :  and  by  other  statutes  of 
Queen  Anne,  in  the  fifth  and  sixth  years  of  her  reign,  if  a 
benefice  be  under  fifty  pounds  per  annum  clear  yearly  value, 
it  shall  be  discharged  of  the  payment  of  first  fruits  and 
tenths  (11). 

Thus  the  richer  clergy,  being,  by  the  criminal  bigotry  of 
their  popish  predecessors,  subjected  at  first  to  a  foreign  exac- 
tion, were  afterwards,  when  that  yoke  was  shaken  ofi*,  liable 
to  a  like  misapplication  of  their  revenues,  through  the  rapa- 
cious disposition  of  the  then  reigning  monarch :  till  at  length 
the  piety  of  Queen  Anne  restored  to  the  church  what  had 
been  *thus  indirectly  taken  from  it  This  she  did,  not  by  •  [  •286  ] 
remitting  the  tenths  and  first-fruits  entirely ;  but,  in  a  spirit 
of  the  truest  equity,  by  applying  these  superfluities  of  the 
larger  benefices  to  make  up  the  deficiencies  of  the  smaller. 
And  to  this  end  she  granted  her  royal  charter,  which  was 
confirmed  by  the  statute  2  Ann.  ell,  whereby  all  the  revenue 
of  first-fruits  and  tenths  is  vested  in  trustees  for  ever,  to 
form  a  perpetual  fund  for  the  augmentation  of  poor  livings. 


to  be  collected  and  paid  in  future. 
This  valor  benefieiorum  is  what  is  com- 
monly called  the  King's  Books;  a 
transcript  of  which  is  given  in  Ecton's 
ThesauruS)  and  Bacon's  Liber  Regis. 
— Ch. 

(10)  The  archbishops  and  bishops 
have  four  years  allowed  for  the  pay- 
ment, and  shall  pay  one  quarter  every 
year,  if  they  live  so  long  upon  the 
bishopric ;  but  other  dignitaries  in  the 
church  pay  theirs  in  the  same  manner 
as  rectors  and  vicars. — Ch. 

(11)  After  Queen  Anne  had  appro- 


priated the  revenue  arising  from  the 
payment  of  first-fruits  and  tenths  to 
the  augmentation  of  small  livings,  it 
was  considered  a  proper  extension  of 
this  principle  to  exempt  the  smaller 
livings  from  the  incumbrance  of  those 
demands ;  and,  for  that  end,  the  bishops 
of  every  diocese  were  directed  to  in- 
quire and  certify  into  the  exchequer 
what  livings  did  not  exceed  50^  a- year, 
according  to  the  improved  value  at  that 
time ;  and  it  was  further  provided,  that 
such  livings  should  be  dUchargtd  from 
those  dues  in  future. -^Ch. 
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This  is  usually  called  Queen  Anne's  bounty ;  which  has  been 
still  farther  regulated  by  subsequent  statutes  (o)  (12). 

(o)  5  Ann.  c  24 ;  6  Ann.  c.  27 ;  1  Oeo.  I.  st  2,  c.  10;  8  Oeo.  I.  c.  10. 


(12)  These  trustees  were  erected 
into  a  corporation,  and  have  authority 
to  make  rules  and  orders  for  the  dis- 
tribution of  this  ftind.  The  principal 
rules  they  have  established  are,  that  the 
sum  to  be  allowed  for  each  augmenta- 
tion, shall  be  2001.,  to  be  laid  out  in 
land,  which  shall  be  annexed  for  ever 
to  the  living ;  and  they  shall  make  this 
donation,  first,  to  all  livings  not  ex- 
ceeding 10^  a-year ;  then  to  all  livings 
not  above  20/. ;  and  so  in  order,  whilst 
any  remain  under  50/.  a-year.  But 
when  any  private  benefactor  will  ad- 
vance 200/.,  the  trustees  will  give  an- 
other 200/.  for  the  advancement  of  any 
living  not  above  45/.  a-year,  though  it 
should  not  belong  to  that  class  of  liv- 
ings which  they  are  then  augmenting. 
(2  Bum.  Ec.  L.260). 

Though  this  was  a  splendid  instance 
of  royal  munificence,  yet  its  operation 
is  slow  and  inconsiderable;  for  the 
number  of  livings  certified  to  be  under 
50/.  a-year,  was  no  less  than  5597,  of 
which  2538  did  not  exceed  20/.  a- 
year  each,  and  1983  between  SO/,  and 
50/.  a-year,  and  the  rest  between  20/. 
and  80/. ;  so  that  there  were  5597  be- 
nefices in  this  country,  which  had  less 
than  28/.  a-year  each  upon  an  average. 
Dr.  Bum  calculates  that  from  the  fund 
alone,  it  will  require  389  years  from 
the  year  1714,  when  it  conunenced, 
before  all  those  livings  can  be  raised 
to  60L  And  if  private  bene&ctors 
should  contribute  half  as  much  as  the 
fund,  (which  is  very  improbable),  it 
will  require  226  years.  But  even  taking 
this  supposition  to  have  been  true  ever 
since  the  establisment,  it  will  follow, 
that  the  wretched  pittance  from  each 
of  5597  livings,  both  from  the  royal 
bounty  and  private  benefaction,  can- 
not, upon  an  average,  have  yet  been 
augmented  9/.  a-year.  (2  Burn.  Ec.  L. 


268).  Yet  it  must  be  observed,  that, 
in  this  calculation,  he  has  not  taken 
into  consideration  the  great  increase 
in  the  rentals  of  all  estates  since  the 
valuation  of  these  small  livings  was 
made  in  the  time  of  queen  Anne.  Dr. 
Bum  computes  the  clear  amount  of  the 
bounty  to  make  fifty-five  augmenta- 
tions yearly,  that  is,  at  11,000/.  a-year; 
but  Sir  John  Sinclair  (HisL  Rev.  part 
8,  198)  says,  that  "this  branch  of  the 
revenue  amotmted  to  about  14,000/L  per 
annum;  and  on  the  Itt  of  January, 
1735,  the  governors  of  that  charity  pos- 
sessed, besides  from  savings  and  private 
benefactions,  the  sum  of  152,500/.  of 
old  South  Sea  Annuities,  and  4,857/.  of 
cash,  in  the  hands  of  their  treasurer: 
the  state  of  that  fund  has  of  late  years 
been  carefully  concealed;  but  it  pro- 
bably yields,  at  present,  from  forty  to 
fifty  thousand  ipoundsper  anmau**  This 
conjecture  must  certainly  be  very  wide 
of  the  truth  of  the  case ;  for  the  source 
of  this  fund  is  fixed  and  permanent, 
except  the  variation  depending  upon 
the  contingency  of  vacancies,  which 
will  be  more  or  fewer  in  different  yean. 
And  what  object  can  the  commissioners 
have  in  the  accumulation  of  this  fund  f 
For  that  accumulation  can  only  arise 
by  depriving  the  poor  clergy  of  the  as- 
sistance which  was  intended  them,  and 
to  enrich  the  successor  at  the  expense 
of  the  wretched  incumbent  of  the  pre- 
sent day.  The  condition  of  the  poor 
clergy  in  this  country  certainly  re- 
quires some  further  national  provision. 
Neither  learning,  religion,  nor  good 
moralsy  can  secure  poverty  from  con- 
tempt in  the  minds  of  the  vulgar.  The 
immense  inequality  in  the  revenues  of 
the  ministers  of  the  gospel,  not  always 
resulting  from  piety  and  merit*  natu- 
rally excites  discontent  and  prqudicM 
against  the  present  establishment  of  the 
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V,  The  next  branch  of  the  king^s  ordinary  revenue  (which, 
as  well  as  the  subsequent  branches,  is  of  a  lay  or  temporal 
nature)  consists  in  the  rents  and  profits  of  the  demesne  lands 
of  the  crown.  These  demesne  lands,  terra  dominicaks  reffis, 
being  either  the  share  reserved  to  the  crown  at  the  original 
distribution  of  landed  property,  or  such  as  came  to  it  after- 
wards by  forfeitures  or  other  means,  were  antiently  very  large 
and  extensive;  comprising  divers  manors,  honors,  and  lord- 
ships :  the  tenants  of  which  had  very  peculiar  privileges,  as 
will  be  shewn  in  the  second  book  of  these  commentaries  (18), 
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cfaorch.  If  the  whole  of  the  profits 
and  emolumenta  of  every  benefice  for 
one  year  were  appropriated  to  this 
purpose,  an  effect  would  be  produced 
in  twenty  or  thirty  years,  which  will 
require  300  by  the  present  plan.  This 
was  what  was  originally  understood 
by  the  first-fruits,  and  what  actually, 
within^the  last  300  years  was  paid  and 
carried  out  of  the  kingdom  to  support 
the  pageantries  and  pomp  of  popery. 
If  upon  any  promotion  to  a  benefice  it 
was  provided  that  there  should  be  no 
vacancy  or  cession  of  former  prefer- 
ment till  the  end  of  the  year,  who 
could  complaint  The  person  pro- 
moted would  be  deprived  of  no  right 
or  property  which  he  had  previously 
enjoyed :  and  even  if  there  were  any 
minds  so  sanguine  as  to  consider  them- 
selves certain  of  success,  it  would  be 
but  a  temporary  disappointment  of 
their  hopes ;  and  taxes  are  never  paid 
with  so  much  cheerfhlness  and  alacrity 
as  upon  the  accession  of  good  for- 
tune. It  would  certainly  soon  yield  a 
supply  which  would  communicate  both 
comfort  and  respectability  to  the  indi- 
gent clergy. 

By  the  46  Geo.  III.  c.  133,  a  very 
noble  donation  of  6000^  a- year  was 
granted  for  the  augmentation  of  small 
livings  not  exceeding  150/.  a- year. 
For  by  that  statute  it  is  enacted,  that 
all  such  livings  may  be  discharged 
from  the   payment  of   the    land-tax, 


without  any  consideration  for  it ;  pro- 
vided the  whole  annual  amount  shall 
not  exceed  6000/L— Ch. 

[The  operation  of  the  statute  of 
mortmain  is  qualified  with  respect  to 
donations  of  land  in  augmentation  of 
Queen  Anne's  bounty.  (See  VoL  2» 
p.  274,  n.  10.— Ed.] 

(13)  See  Vol.  2,  p.  99.  Lands  may 
be  in  the  hands  of  the  crown  without 
having  the  properties  of  ancient  de- 
mesne ;  and  they  may  retain  those  pro- 
perties though  in  the  hands  of  subjects. 
Those  lands  which  were  in  the  posses- 
sion of  Edward  the  Confessor,  and 
which  afterwards  came  to  William  the 
Conqueror,  and  which  were  set  down 
in  Domesday  Book,  under  the  title  de 
terrd  regU,  are  ancient  demesne  lands ; 
(Case  &f  ihe  Toum  qf  Leicester,  2  Leon. 
191) ;  but  the  lands  which  were  in  the 
possession  of  the  Confessor,  but  did  not 
come  to  the  Conqueror,  are  not  at  this 
day  ancient  demesne ;  (Hunt  v.  Bum, 
1  Salk.  57) ;  nor  are  any  other  lands  ex- 
cept those  which  are  specified  in  Domes- 
day Book ;  and  therefore,  whether 
lands  are  ancient  demesne  or  not,  is 
to  be  tried  by  that  book  only.  (Ho- 
bart,  188;  4th  Instit  269).  Or,  per- 
haps, it  is  more  proper  to  say,  that 
Domesday  Book  alone  will  shew  whe- 
ther a  manor  is  ancient  demesne. 
{Doe  on  demise  of  Rust  v.  Aof ,  2  Burr. 
1048). 
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when  we  speak  of  the  tenure  in  antient  demesne.  At  present 
they  are  contracted  within  a  very  narrow  compass,  having  been 
almost  entirely  granted  away  to  private  subjects.  This  has 
occasioned  the  parliament  frequently  to  interpose;  and,  parti- 
cularly, after  King  William  III.  had  greatly  impoverished  the 
crown,  an  act  passed  (/?),  whereby  all  future  grants  or  leases 
from  the  crown  for  any  longer  term  than  thirty-one  years,  or 
three  lives,  are  declared  to  be  void ;  except  with  regard  to 
houses,  which  may  be  granted  for  fifty  years.  And  no  rever- 
sionary lease  can  be  made,  so  as  to  exceed,  together  with  the 
estate  in  being,  the  same  term  of  three  lives,  or  thirty-one 
years:  that  is,  where  there  is  a  subsisting  lease,  of  which  there 
are  twenty  years  still  to  come,  the  king  cannot  grant  a  future 
interest,  to  commence  after  the  expiration  of  the  former,  for 
any  longer  term  than  eleven  years.  The  tenant  must  also  be 
[  *287  ]  made  liable  to  be  punished  for  committing  waste ;  *  and  the 
usual  rent  must  be  reserved,  or,  where  there  has  usually  been 
no  rent,  one  third  of  the  clear  yearly  value  (q).  The  misfor- 
tune is,  that  this  act  was  made  too  late,  after  almost  every 
valuable  possession  of  the  crown  had  been  granted  away  for 
ever,  or  else  upon  very  long  leases;  but  maybe  of  some  benefit 
to  posterity,  when  those  leases  come  to  expire  (14). 
VI.  profluofmi-  VI.  Hither  might  have  been  referred  the  advantages  which 
p^yvaoe^^     used  to  arisc  to  the  king  from  the  profits  of  his  military 

tenures,  to  which  inost  lands  in  the  kingdom  were  subject,  till 
the  statute  12  Car.  II.  c.  24,  which  in  great  measure  abolished 
them  all :  the  explication  of  the  nature  of  which  tenures  must 
be  postponed  to  the  second  book  of  these  commentaries. 
Hither  also  might  have  been  referred  the  profitable  preroga- 
tive of  purveyance  and  pre-emption :  which  was  a  right  en- 
joyed by  the  crown  of  buying  up  provisions  and  other  neces- 
saries, by  the  intervention  of  the  king's  purveyors,  for  the  use 
of  his  royal  household,  at  an  appraised  valuation,    in   pre- 

(/})  1  Ann.  St.  1,  c.  7.  of  the  imperial   crown   could  not  be 

(g)  In  like  manner,  by  the  civil  law,     alienated,  but  only  let  to  farm.     (Cod. 
the  inheritance  or  fundi  fkUrinumialet     1. 11,  t.  61). 


prifr^mptloiL 


(14)  By  the    26   Geo.  III.    c.  87,  wood*,  forests,  and  land  revenues  be- 

amended  by  30  Geo.  III.  c.  50,  com-  longing  to  the  crown,  and  to  sell  fee- 

missioners  were  appointed  to  inquire  farm   and   other  unimprovable   rents, 

into  the   state   and   condition   of  the  — Ch. 
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ference  to  all  others,  and  even  without  consent  of  the  owner : 
and  also  of  forcibly  impressing  the  carriages  and  horses  of  the 
subject,  to  do  the  king's  business  on  the  public  roads,  in  the 
conveyance  of  timber,  baggage,  and  the  like,  however  incon- 
venient to  the  proprietor,  upon  paying  him  a  settled  price.  A 
prerogative  which  prevailed  pretty  generally  throughout  Eu* 
rope,  during  the  scarcity  of  gold  and  silver,  and  the  high 
valuation  of  money  consequential  thereupon.  In  those  early 
times  the  king's  household  (as  well  as  those  of  inferior  lords) 
were  supported  by  specific  renders  of  com,  and  other  victuals, 
from  the  tenants  of  the  respective  demesnes ;  and  there  was 
also  a  continual  market  kept  at  the  palace  gate  to  furnish 
viands  for  the  royal  use  (r).  And  this  answered  all  purposes, 
in  those  ages  of  simplicity,  so  long  as  the  king's  court  con- 
tinued in  any  certain  place.  But  when  it  removed  from  one 
part  of  the  kingdom  to  another,  as  was  formerly  very  fre- 
quently done,  it  was  found  necessary  to  send  ^purveyors  be-  [  *288  J 
forehand  to  get  together  a  sufficient  quantity  of  provisions 
and  other  necessaries  for  the  household:  and,  lest  the  un- 
usual demand  should  raise  them  to  an  exorbitant  price,  the 
powers  before  mentioned  were  vested  in  these  purveyors :  who 
in  process  of  time  very  greatly  abused  their  authority,  and 
became  a  great  oppression  to  the  subject,  though  of  little  ad- 
vantage to  the  crown;  ready  money  in  open  market  (when  the 
royal  residence  was  more  permanent,  and  specie  began  to  be 
plenty)  being  found  upon  experience  to  be  the  best  proveditor 
of  any.  Wherefore  by  degrees  the  powers  of  purveyance  have 
declined,  in  foreign  countries  as  well  as  our  own  :  and  parti- 
cularly were  abolished  in  Sweden  by  Gustavus  Adolphus,  to- 
wards the  beginning  of  the  last  century  1(5).  And,  with  us  in 
England,  having  fallen  into  disuse  during  the  suspension  of 
monarchy,  King  Chaarles  at  his  restoration  consented,  by  the 
same  statute,  to  resign  entirely  these  branches  of  his  revenue 
and  power:  and  the  parliament,  in  part  of  recompense,  settled 
on  him,  his  heirs  and  successors,  for  ever,  the  hereditary  excise 
of  fifteen  pence  per  barrel  on  all  beer  and  ale  sold  in  the  king- 
dom, and  a  proportionable  sum  for  certain  other  liquors.  So 
that  this  hereditary  excise,  the  nature  of  which  shall  be  farther 

(r)  4  Inst.  273.  («)  Mod.  Un.  Hiftt  xx»ii.  220. 


JJ.-»*^ 
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IX*  The  profits  arisinfir  from  the  kind's  ordinary  courts  of  ix.  fium,  fen. 

,  ®  &c.»  ta  coutu  of 

justice  make  a  ninth  branch  of  his  revenue*  And  these  con*  i^w. 
sist  not  only  in  fines  imposed  upon  ofienders,  forfeitures  of 
recognizances,  and  amercements  levied  upon  defaulters ;  but 
also  in  certain  fees  due  to  the  crown  in  a  variety  of  legal  mat- 
ters (16),  as,  for  setting  the  great  seal  to  charters,  original 
writs,  and  other  forensic  proceedings,  and  for  permitting  fines 
to  be  levied  of  lands  in  order  to  bar  entails,  or  otherwise  to 
insure  their  title  (17).  As  none  of  these  can  be  done  with- 
out the  immediate  intervention  of  the  king,  by  himself  or  his 
officers,  the  law  allows  him  certain  perquisites  and  profits,  as 
a  recompense  for  the  trouble  he  undertakes  for  the  public. 
These,  in  process  of  time,  have  been  almost  all  granted  out 
to  private  persons,  or  else  appropriated  to  certain  particular 
uses:  so  that,  though  our  law-proceedings  are  still  loaded 
with  their  payment,  very  little  of  them  is  now  returned  into 
the  king's  ^exchequer ;  for  a  part  of  whose  royal  maintenance  [  *290  ] 
they  were  originally  intended.  All  future  grants  of  them, 
however,  by  the  statute  1  Ann.  st.  1,  c.  7,  are  to  endure  for  no 
longer  time  than  the  prince's  life  who  grants  them. 

X.  A  tenth  branch  of  the  king's  ordinary  revenue,  said  to  x.  Royai  osh. 
be  grounded  on  the  consideration  of  his  guarding  and  pro- 
tecting the  seas  from  pirates  and  robbers,  is  the  right  to  royal 
Juit^  which  are  whale  and  sturgeon :  and  these,  when  either 
thrown  ashore,  or  caught  near  the  coast,  are  the  property  of 
the  king,  on  account  (v)  of  their  superior  excellence.  Indeed 
our  ancestors  seem  to  have  entertained  a  very  high  notion  of 
the  importance  of  this  right ;  it  being  the  prerogative  of  the 
kings  of  Denmark  and  the  dukes  of  Normandy  (tr) ;  and  from 
one  of  these  it  was  probably  derived  to  our  princes.  It  is 
expressly  claimed  and  allowed  in  the  statute  de  pntrogativa 
regis  (x) :  and  the  most  antient  treatises  of  law  now  extant 

(v)  Plowd.  315.  c.  8 ;  Gr.  Coustum.  cap.  17. 

(w)  Stiernh.  de  Jure  Sueonum,  1.2,         {x)  17  Edw.  II.  c.  11. 


(16)  The  sUtute  of  8  &  4  Gul.  IV.  (17)  Fines  for  these  purposes  have 

c.  99,  provides  for  Uie  more  speedy  re-  been  abolishedi  and  more  simple  modes 

turn  and  recovery  of  fines,  amerce-  of  assurance  substituted,  by  the  stat  of 

ments,  forfeited  recognizances,  penal-  3  &  4  Gul.  IV.  c.  74. 
ties,  and  deodands. 
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make  mention  of  it  (ar),  though  they  seem  to  have  made  a  dis- 
tinction between  whale  and  sturgeon,  as  was  incidentally  ob- 
served in  a  former  chapter  (y). 
XI.  Wreck.  XI.  Another  maritime  revenue,  and  founded  partly  upon 

the  same  reason,  is  that  of  shipwrecks;  which  are  also  de- 
clared to  be  the  king's  property  by  the  same  prerogative, 
statute  17  Edw.  II.  c.  11,  and  were  so,  long  before,  at  the 
common  law.  It  is  worthy  observation,  how  greatly  the  law 
of  wrecks  has  been  altered,  and  the  rigour  of  it  gradually 
softened  in  favour  of  the  distressed  proprietors.  Wreck,  by 
the  antient  common  law,  was  where  any  ship  was  lost  at  sea, 
and  the  goods  or  cargo  were  thrown  upon  the  land ;  in  which 
case  these  goods  so  wrecked  were  adjudged  to  belong  to  the 
king ;  for  it  was  held,  that  by  the  loss  of  the  ship  all  property 
was  gone  out  of  the  original  owner  (z).  But  this  was  undoubt- 
edly adding  sorrow  to  sorrow,  and  was  consonant  neither  to 
[  *291  ]  reason  nor  humanity.  Wherefore  it  was  first  •ordained  by 
King  Henry  L  that  if  any  person  escaped  alive  out  of  the 
ship,  it  should  be  no  wreck  (a) ;  and  afterwards  King  Henry 
II.  by  his  charter  {b)  declared,  that  if,  on  the  coasts  of  either 
England,  Poictou,  Oleron,  or  Gascony,  any  ship  should  be 
distressed,  and  either  man  or  beast  should  escape,  or  be  found 
therein,  alive,  the  goods  should  remain  to  the  owners,  if  they 
claimed  them  within  three  months ;  but  otherwise  should  be 
esteemed  a  wreck,  and  should  belong  to  the  king,  or  other 
lord  of  the  franchise.  This  was  again  confirmed,  with  im- 
provements, by  King  Richard  the  First;  who,  in  the  second 
year  of  his  reign  (c),  not  only  established  these  concessions,  by 
ordaining  that  the  owner,  if  he  was  shipwrecked  and  escaped, 
^^  amn£s  res  suas  liberas  et  quietas  haberet^**  but  also  that, 
if  he  perished,  his  children,  or,  in  default  of  them,  his 
brethren  and  sisters,  should  retain  the  property;  and,  in 
default  of  brother  or  sister,  then  the  goods  should  remain 
to  the  king  {d).     And  the  law,  as  laid  down  by  Bracton  in 

(*)  Bracton  I.  3,   c  3 ;    Britton,   c.  («)  Dr.  and  St.  d.  2,  c.  51. 

17;  Fleta,  LI,  c45  and  46;  Memo-  (a)  Spelm.  Cod.  apud  Wilkins,  805. 

rand.  Scacch'.  H.  24  Edw.  I.   37,  pre-  {b)  26  May,   a.  d.  1174;    I   Rym. 

fixed  to  Maynard*s  Year  Book  of  Ed-  Foed.  36. 

ward  II.  (c)  Rog.  Hoved.  in  Ric.  I. 

(y)  Ch.  4,  page  223.  (rf)  In  like  manner  Constantine  the 
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the  reign  of  Henry  III.,  seems  still  to  have  improved  in  its 
equity.  For  then,  if  not  only  a  dog,  for  instance,  escaped, 
by  which  the  owner  might  be  discovered,  but  if  any  certain 
mark  were  set  on  the  goods,  by  which  they  might  be  known 
again,  it  was  held  to  be  no  wreck  (e).  And  this  is  certainly 
most  agreeable  to  reason ;  the  rational  claim  of  the  king 
being  only. founded  upon  this,  that  the  true  owner  cannot  be 
ascertained.  Afterwards,  in  the  statute  of  Wesminster  the 
first  {f),  the  time  of  limitation  of  claims  given  by  the  charter 
of  Henry  11.  is  extended  to  a  year  and  a  day,  according  to 
the  usage  of  Normandy  (ff) ;  and  it  enacts  that  if  a  man^  a 
dog,  or  a  cat  escape  alive,  the  vessel  shall  not  be  adjudged 
a  wreck.  These  animals,  as  in  Bracton,  are  only  put  for 
examples  (A) ;  for,  it  is  now  held  (t),  that  not  only  if  any 
live  thing  escape,  but  if  proof  can  be  made  of  the  ♦property  [  ♦292  ] 
of  any  of  the  goods  or  lading  which  come  to  shore,  they  shall 
not  be  forfeited  as  wreck.  The  statute  further  ordains  that  Timewtthin 
the  sheriff  of  the  county  shall  be  bound  to  keep  the  goods  a  mutt  claim. 
year  and  a  day,  (as  in  France  for  one  year,  agreeably  to  the 
maritime  laws  of  Oleron  (j),  and  in  Holland  for  a  year  and 
a  half),  that,  if  any  man  can  prove  a  property  in  them,  either 
in  his  own  right  or  by  right  of  representation  (A),  they  shall 
be  restored  to  him  without  delay ;  but,  if  no  such  property 
be  proved  within  that  time,  they  then  shall  be  the  king's.  If 
the  goods  are  of  a  perishable  nature,  the  sheriff  may  sell 
them,  and  the  money  shall  be  liable  in  their  stead  (/).  This 
revenue  of  wrecks  is  frequently  granted  out  to  lords  of  ma- 
nors as  a  royal  franchise ;  and  if  any  one  be  thus  entitled  to 
wrecks  in  his  own  land,  and  the  king's  goods  are  wrecked 
.  thereon,  the  king  may  claim  them  at  any  time,  even  after  the 
year  and  day  (tn). 

Great,  finding  that  by  the  imperial  law  (/)  3  Edw.  I.  c  4. 

the  revenue  of  wrecks  was  given  to  {g)  Gr.  Coustum.  c  17. 

the  prince's    treasury,   or  fiscut,  re-  {h)  Flet  1. 1,  c.44;  2  Inst  167;  H 

strained  it  by  an  edict,  (Cod.  11.  5.  1),  Rep.  107. 

and  ordered  them  to  remain  to  the  (i)  Hamilton  v.  DavUt,  Trin.  1 1  Geo. 

owners,  adding  this  humane  ezpostula-  III.  B.  R. 

tion,  «  (htod  enim  jut  hahet  fitcut  in  (j)  §  28. 

aliena  ealamiiate,  ut  de  re  tarn  tuctuosa  (k)  2  Inst.  168. 

ampendium  tectetttr?"  (l)  Plowd.  166. 

(e)  Bract.  1. 8,  c  3.  (m)  2  Inst  168 ;  Bro.  Abr.  tit  Wreck. 

VOL.  f.  B  B 
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JetMm,  flotMm. 
and  ligiun. 


whatoonsutute*         It  is  to  be  observed,  that,  in  order  to  constitute  a  legal 

wrecks  the  goods  must  come  to  land.  If  they  continue  at  sea, 
the  law  distinguishes  them  by  the  barbarous  and  uncouth 
appellations  of  jetsam^  fiotsam^  and  ligan  (18).  Jetsam  is 
where  goods  are  cast  into  the  sea,  and  there  sink  and  remain 
under  water;  flotsam  is  where  they  continue  swimming  on 
the  surface  of  the  waves ;  ligan  is  where  they  are  sunk  in  the 
sea,  but  tied  to  a  cork  or  buoy,  in  order  to  be  found  again  (it). 
These  are  also  the  king's,  if  no  owner  appears  to  claim  them ; 
but  if  any  owner  appears,  he  is  entitled  to  recover  the  posses- 
sion. For,  even  if  they  be  cast  overboard  without  any  mark 
or  buoy,  in  order  to  lighten  the  ship,  the  owner  is  not  by  this 
act  of  necessity  construed  to  have  renounced  bis  property  (o) ; 
much  less  can  things  ligan  be  supposed  to  be  abandoned, 
since  the  owner  has  done  all  in  his  power  to  assert  and 
retain  his  property.  These  three  are  therefore  accounted 
[  *293  ]  so  far  a  distinct  thing  from  the  former,  that,  by  the  ^king's 
grant  to  a  man  of  wrecks,  things  jetsam,  flotsam,  and  ligan 
will  not  pass  (p). 

Wrecks,  in  their  legal  acceptation,  are  at  present  not  very 
frequent;  for,  if  any  goods  come  to  land,  it  rarely  happens, 
since  the  improvement  of  commerce,  navigation,  and  corre- 
spondence, that  the  owner  is  not  able  to  assert  his  property 
within  the  year  and  day  limited  by  law.  And  in  order  to  pre- 
serve this  property  entire  for  him,  and  if  possible  to  prevent 
wrecks  at  all,  our  laws  have  made  many  very  humane  regula- 
tions, in  a  spirit  quite  opposite  to  those  savage  laws  which  for- 
merly prevailed  in  all  the  northern  regions  of  Europe,  and  a 
few  years  ago  were  still  said  to  subsist  on  the  coasts  of  the 
Baltic  sea,  permitting  the  inhabitants  to  seize  on  whatever 
they  could  get  as  lawful  prize;  or,  as  an  author  of  their  own 
expresses  it,  ^*  in  naufragorum  miseria  et  adamitate  tanquam 
vultures  ad  prwdam  currere  (q)"  For,  by  the  statute  27  Edw. 
III.  c.  13,  if  any  ship  be  lost  on  the  shore,  and  the  goods  come 
to  land,  (which  cannot,  says  the  statute,  be  called  wreck),  they 


As  to  lalTtfp. 


(fi)  5  Rep.  106. 

(o)  Qua  enim  ret  m  iempestate,  U- 
wmda  Mwit  eaiwa,  ejichmtur,  fue  domi- 
norum  permanent.     Quia  pahm  est,  eat 


non  eo  ammo  ^iei,  quod  quit  habere  no- 
lit.     (Inst  2.  1.  8. 48). 

(p)  5  Rep.  108. 

(^  Stiemh.  dejure  Sueon.  1.3,  c5. 


(18)  See  Vol.  3,  p.  106. 
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shall  be  presently  delivered  to  the  merchants,  paying  only  a 
reasonable  reward  to  those  that  saved  and  preserved  them, 
which  is  intitled  ttalvoffe.  Also,  by  the  common  law,  if  any 
persons  (other  than  the  sheriff)  take  any  goods  so  cast  on 
shore,  which  are  not  legal  wreck,  the  owners  might  have  a 
commission  to  inquire  and  find  them  out,  and  compel  them  to 
make  restitution  (r).  And  by  statute  12  Ann.  st.  2,  c.  18, 
confirmed  by  4  Geo.  I.  c  12,  in  order  to  assist  the  distressed, 
and  prevent  the  scandalous  illegal  practices  on  some  of  our 
sea-coasts,  (too  similar  to  those  on  the  Baltic),  it  is  enacted, 
that  all  head-ofiicers  and  others,  of  towns  near  the  sea,  shall, 
upon  application  made  to  them,  summon  as  many  bands  as  are 
necessary,  and  send  them  to  the  relief  of  any  ship  in  distress, 
on  forfeiture  of  100/.,  and,  in  case  of  assistance  given,  salvage 
shall  be  paid  by  the  owners,  to  be  assessed  by  three  neigh- 
bouring justices.  All  persons  that  secrete  any  goods  shall 
forfeit  their  treble  value;  and  if  they  wilfully  do  any  act 
whereby  the  ship  is  lost  or  destroyed,  *by  making  holes  in  [  *294  ] 
her,  stealing  her  pumps,  or  otherwise,  they  are  guilty  of 
felony,  without  benefit  of  clergy.  Lastly,  by  the  statute  26 
Geo.  II.  c  19,  plundering  any  vessel,  either  in  distress,  or 
wrecked,  and  whether  any  Uving  creature  be  on  board  or  not, 
(for,  whether  wreck  or  otherwise,  it  is  clearly  not  the  property 
of  the  populace),  such  plundering,  I  say,  or  preventing  the 
escape  of  any  person  that  endeavours  to  save  his  life,  or  wound- 
ing him  with  intent  to  destroy  him,  or  putting  out  false  lights 
in  order  to  bring  any  vessel  into  danger,  are  all  declared  to  be 
cj^ttal  felonies:  in  like  manner  as  the  destroying  of  trees, 
steeples,  or  other  stated  sea-marks,  is  punished  by  the  statute 
8  Eliz.  c.  13,  with  a  forfeiture  of  100/.  or  outlawry.  More- 
over, by  the  statute  of  George  II.  pilfering  any  goods  cast 
ashore  is  declared  to  be  petty  larceny;  and  many  other  salu- 
tary regulations  are  made,  for  the  more  effectually  preserving 
ships  of  any  nation  in  distress  (s), 

(r)  F.  N.  B.  112.  of  the  Wisigoths,  and  the  most  early 

(«)  By  the  cWil  law,  to  destroy  per-  Neapolitan  constitutionf,  punished  with 

sons   shipwrecked,    or   prevent    their  the    utmost    severity  all    those    who 

saving  the  ship,  is  capital.      And  to  neglected  to  assist  any  shij»  in  distress, 

steal  even  a  plank  from  a  vessel   in  or  plundered  any  goods  cpt  on  shore. 

distress  iir  wrecked,  makes  th«  party  (Lindcobrog.   Cod.   LL.'Antiq.    146, 

liable  to  answer  for  the  whole  ship  and  715). 
cargo.  (Ft  47.  9.  3).     The  laws  also 
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XII.  Mines  or 
gold  and  tlWer. 


1  W.  At  M.  sr  1, 
c  nil;  5  W.  &  M. 
c.«. 


[   *-295  ] 


XIII.  Tratiure- 
trove* 
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XII.  A  twelfth  branch  of  the  royal  revenue,  the  right  to 
mines  (19),  has  its  original  from  the  king's  prerogative  of 
coinage,  in  order  to  supply  him  with  materials;  and  therefore 
those  mines  which  are  properly  royal^  and  to  which  the  king 
is  entitled  whien  found,  are  only  those  of  silver  and  gold  {t)  (20). 
By  the  old  common  law,  if  gold  or  silver  be  found  in  mines  of 
base  metal,  according  to  the  opinion  of  some,  the  whole  was 
a  royal  mine,  and  belonged  to  the  king;  though  others  held 
that  it  only  did  so,  if  the  quantity  of  gold  or  silver  was  of 
greater  value  than  the  quantity  of  base  metal  (u).  But  now, 
by  the  statutes  1  W.  &  M.  sess.  1,  c.  30,  and  5  W.  &  M.  c  6, 
this  difference  is  made  immaterial;  it  being  enacted,  that  no 
mines  of  copper,  tin,  iron,  or  lead,  shall  be  looked  upon  as 
royal  mines,  notwithstanding  gold  or  silver  may  be  extracted 
from  them  in  any  quantities:  but  that  the  king,  or  ^persons 
claiming  royal  mines  under  his  authority,  may  have  the  ore, 
(other  than  tin-ore  in  the  counties  of  Devon  and  Cornwall), 
paying  for  the  same  a  price  stated  in  the  act  This  was  an 
extremely  reasonable  law;  for  now  private  owners  are  not  dis- 
couraged from  working  mines,  through  a  fear  that  they  may 
i>e  claimed  as  royal  ones;  neither  does  the  king  depart  from 
the  just  rights  of  his  revenue,  since  he  may  have  all  the 
precious  metal  contained  in  the  ore,  paying  no  more  for  it 
than  the  value  of  the  base  metal  which  it  is  supposed  to 
be;  to  which  base  metal  the  landowner  is  by  reason  and  law 
entitled. 

XIII.  To  the  same  original  may  in  part  be  referred  the 
revenue  of  treasure-trove  (21),  (derived  from  the  French  word 
trover^  to  find),  called  in  Latin  thesaurus  inventus,  which  is 
where  any  money  or  coin,  gold,  silver,  plate,  or  bullion,  is 
found  hidden  in  the  earth,  or  other  private  place,  the  owner 
thereof  being  unknown;  in  which  case  the  treasure  belongs  to 
the  king:  but  if  he  that  hid  it  be  known,  or  afterwards  found 
out,  the  owner,  and  not  the  king,  is  entitled  to  it  (t?).  Also,  if 
it  be  found  in  the  sea,  or  upon  the  earth,  it  doth  not  belong 


(0  2  Inst  677. 
(tt)  Plowd.  836. 


(v)  3  Inst  132;  Dalt  of  Sherifi, 


c.  16. 


(19)  Set  Vol.  2,  p.  i02.  (20)  See  the  note  to  Vol.  2,  p.  18. 

(21)  See  Vol.  2,  p.  402. 
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lo  the  king,  but  the  finder,  if  no  owner  appears  (w).  So  that 
it  seems  it  is  the  hiding^  and  not  the  abimdoning  of  it,  that 
gives  the  king  a  property:  Bracton  (x)  defining  it,  in  the 
words  of  the  civilians,  to  be  "  vetm  depasitio  pecunueJ* 
This  difference  clearly  arises  from  the  different  intentions 
which  the  law  implies  in  the  owner.  A  man  that  hides  his 
treasure  in  a  secret  place  evidently  does  not  mean  to  relin- 
quish his  property,  but  reserves  a  right  of  claiming  it  again 
when  he  sees  occasion  (22);  and  if  he  dies,  and  the  secret 
also  dies  with  him,  the  law  gives  it  the  king,  in  part  of  his 
royal  revenue.  But  a  man  that  scatters  his  treasure  into  the 
sea,  or  upon  the  public  surface  of  the  earth,  is  construed  to 
have  absolutely  abandoned  his  property,  and  returned  it  into 
the  common  stock,  without  any  intention-  of  reclaiming  it:  and 
therefore  it  belongs,  as  in  a  state  of  nature,  to  the  first  occu- 
pant (23),  or  finder  (24) ;  unless  the  owner  appear  and  assert 
his  right,  which  *then  proves  that  the  loss  was  by  accident, 
and  not  with  an  intent  to  renounce  his  property. 
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(«r)  Britt.c.17;  Finch,  L.  177. 


(x)  L.  8,  c.  Z,  8. 4. 


(22)  See  VoL  2,  p.  S. 

(23)  See  Vol.  2,  eh.  1,  with  the  notes 
thereto^ 

(24)  Thia  certainly  is  true,  though 
it  cannot  be  reconciled  with  the  learn- 
ed judge's  doctrinei  that  all  bona  va- 
coM^  belong  to  the  king.  (See  p.  299). 
— Ch. 

[Though  one  man  may  have  aban- 
doned a  thing,  yet,  if  another  has  oc- 
cu)>ied  it,  after  such  occupation  it  can  • 
not*  in  strictness,  be  classed  amongst 
bona  vaetmtia.  But  without  laying  any 
stress  upon  what  may  be  thought  a 
'Verbal  distinction,  and  which  at  all 
events  could  only  relieve  any  difficulty 
(if  such  really  existed)  as  to  the  doc- 
trine here  laid  down  by  Blackstone 
respecting  the  right  of  "occupants," 
and  which  would  not  touch  the  question 
as  to  "finders"  of  abandoned  property, 
the  passage  in  the  text  above  seems  in 
no  way  inconsistent  with  the  subse- 
quent passage  in  p.  299,  so  fitr  as  "  trea- 


sure" is  concerned.  In  the  present 
page  we  are  told  that  *'  treasure  scat- 
tered by  the  owner  into  the  sea,  or 
upon  the  public  surface  of  the  earth, 
belongs  to  the  first  occupant  or  finder." 
And  in  the  beginning  of  the  same  pa- 
ragraph it  is  laid  down,  that  precious 
metals  which  are  found  hidden  m  the 
earth  are  those  which  alone  come  un- 
der the  description  of  treasure-trove; 
and  that,  if  such  things  are  found  upon 
the  earth,  they  do  not  belong  to  the 
king.  What  contradiction  is  there  in 
afterwards  stating  that  "  treasure- 
trove"  (so  explained)  belongs  to  the 
chief  of  the  state  7  The  general  rule 
is,  that  property  absolutely  abandoned 
by  the  owner  belongs  to  the  first  occu- 
pant or  finder :  but  there  are  exceptions 
to  this  rule;  and  Blackstone  assigns 
particular  reasons  for  each  exception,  as 
well  as  one  general  reason  which  holds 
for  them  all.  Where  is  the  difficulty 
of  reconciling  these  statements? — Ed.] 
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Formerly  all  treasure-lrove  belonged  to  the  finder  (t) ;  as 
was  also  the  rule  of  the  civil  law  (a).  Afterwards  it  was 
judged  expedient  for  the  purposes  of  the  state,  and  particu- 
larly for  the  coinage,  to  allow  part  of  what  was  so  found  to  the 
king;  which  part  was  assigned  to  be  all  hidden  treasure;  such 
as  is  casually  last  and  unclaimed,  and  also  such  as  is  designed^ 
abaruloned,  still  remaining  the  right  of  the  fortunate  finder. 
And  that  the  prince  shall  be  entitled  to  this  hidden  treasure 
is  now  grown  to  be^  according  to  Grotius  (A),  ^^jus  eommunej  et 
quasi  gentium :"  for  it  is  not  only  observed,  he  adds,  in  Eng- 
land, but  in  Germany,  France,  Spain,  and  Denmark.  The 
finding  of  deposited  treasure  was  much  more  frequent,  and  the 
treasures  themselves  more  considerable,  in  the  infancy  of  our 
constitution,  than  at  present  When  the  Romans,  and  other 
inhabitants  of  the  respective  countries  which  composed  their 
empire,  were  driven  out  by  the  northern  nations,  they  con- 
cealed their  money  underground :  with  a  view  of  resorting  to 
it  again  when  the  heat  of  the  irruption  should  be  over,  and 
the  invaders  driven  back  to  their  desarts.  But,  as  this  never 
happened,  the  treasures  were  never  claimed;  and  on  the  death 
of  the  owners  the  secret  also  died  along  with  them.  The  con- 
quering generals,  being  aware  of  the  value  of  these  hidden 
mines,  made  it  highly  penal  to  secrete  them  from  the  public 
service.  In  England  therefore,  as  among  the  feudists  (c),  the 
punishment  of  such  as  concealed  from  the  king  the  finding  of 
hidden  treasure  was  formerly  no  less  than  death;  but  now  it 
is  only  fine  and  imprisonment  {d)* 
xiv.  woift.  XIV.  Waifs  (25),  bona  waviatOj   are  goods   stolen,  and 

waved  or  thrown  away  by  the  thief  in  his  flight,  for  fear  of 
being  apprehended.  These  are  given  to  the  king  by  the  law, 
as  a  punishment  upon  the  owner,  for  not  himself  pursuing  the 
felon,  and  taking  away  his  goods  from  him  (e).  And  there- 
[  *297  ]  fore  *if  the  party  robbed  do  his  diligence  immediately  to  fol- 
low and  apprehend  the  thief,  (which  is  called  making  fresh 

(z)  Bracton,  L  3,  c  3 ;  3  Inst  183.  (c)  Glanv.  1. 1,  c.  2 ;  Crag.  1, 16,  40. 

(a)  Ff.  41.  1.  31.  Id)  8  Inst.  133. 

(6)  De  jur.  B.  &  P.  I.  2,  c  8,  a.  7.  («)  Cro.  Elii.  694. 


(35)  Sec  po9t,  p.  298  ;  Vol.  %  p.  403. 
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iitk,)  or  do  convict  him  afterwards,  or  procure  evidence  to 
convict  him,  he  shall  have  his  goods  again  (f).  Waved  goods 
do  also  not  belong  to  the  king,  till  seized  by  somebody  for  his 
use;  for  if  the  party  robbed  can  seize  them  first,  though  at 
the  distance  of  twenty  years,  the  king  shall  never  have 
them  {ff).  If  the  goods  are  hid  by  the  thief,  or  left  any 
where  by  him  (26),  so  that  he  had  them  not  about  him,  when 
he  fled,  and  therefore  did  not  throw  them  away  in  his  flight; 
these  also  are  not  bona  wamatOj  but  the  owner  may  have  them 
again  when  he  pleases  (h).  The  goods  of  a  foreign  mer- 
chant, though  stolen  and  thrown  away  in  flight,  shall  never 
be  waiis  (t):  the  reason  whereof  may  be,  not  only  for  the 
encouragement  of  trade,  but  also  because  there  is  no  wilful 
de&ult  in  the  foreign  merchant's  not  pursuing  the  thief;  he 
being  generally  a  stranger  to  our  laws,  our  usages,  and  our 
language. 

XV.  Estrays  are  such  valuable  animals  as  are  found  wan«  xv.  buayt. 
dering  in  any  manor  or  lordship,  and  no  man  knoweth  the 
owner  of  them;  in  which  case  the  law  gives  them  to  the  king 
as  the  general  owner  and  lord  paramount  of  the  soil,  in  recom- 
pense for  the  damage  which  they  may  have  done  therein  (27): 
and  they  now  most  commonly  belong  to  the  lord  of  the  manor, 
by  special  grant  from  the  crown.  But,  in  order  to  vest  an  ab- 
solute property  in  the  king,  or  his  grantees,  they  must  be  pro- 


(/)  Finch,  L.  212. 

(g)  Ibid. 

(h)  6  Rep.  109. 


(i)  FiU.  Abr.  tit.   "  Estray/'    1 }    3 
Bulstr.  19. 


(26)  In  2  Roll's  Ab.  809,  these  two 
points  are  said  to  have  been  adjudged 
in  the  K.  B. : — 1st  If  a  thief  leave  my 
horse  behind  him  at  an  inn,  having 
agreed  for  his  keep  at  a  certain  rate 
per  week,  the  horse  cannot  be  deemed 
a  waif ;  2nd.  If  the  horse  has  been 
left  without  any  agreement  for  his 
keep,  it  is  a  waif.  The  groun^  of 
distinction  are  evident 

(27)  This  reason  is  not  very  satis- 
factory ;  for  the  king  being  the  uUmmt 
Tufrtt  of  all  the  land  in  the  kingdom, 
they  must  do  the  same  iiyury  to  his 


interest,  whether  they  are  grazing  in 
one  place  or  another  out  of  the  king's 
domains.  But  the  law  is  probably 
founded  upon  general  policy ;  for,  by 
giving  the  estray  to  the  king,  or  his 
grantee,  and  not  to  the  finder,  the 
owner  has  the  best  chance  of  having 
his  property  restored  to  him;  and  it 
lessens  the  temptation  to  commit  thefts, 
as  it  prevents  a  man  from  pretending 
that  he  had  found,  as  an  estray,  what 
he  had  actually  stolen ;  or,  according 
to  the  vulgar  phrase,  that  he  had  foimd 
what  was  never  lost — Ch. 
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claimed  in  the  church  and  two  market  towns  next  adjoioifig 
to  the  place  where  they  are  found:  and  then,  if  no  man  claims 
them,  after  proclamation,  and  a  year  and  a  day  passed,  they 
belong  to  the  king  or  his  substitute  without  redemption  {j) ; 
even  though  the  owner  were  a  minor,  or  under  any  other  legal 
incapacity  (k),  A  provision  similar  to  which  obtained  in  the 
old  gothic  constitution,  with  regard  to  all  things  that  were 
found,  which  were  to  be  thrice  proclaimed;  pruman  coram 
[  '23^  ]  comitibus  et  viatorUms  obuiiBj  deinde  in  proxima  *  villa  vd 
poffOf  postremo  coram  eccleiia  vd  judicio:  and  the  space  of 
a  year  was  allowed  for  the  owner  to  reclaim  his  property  (/). 
If  the  owner  claims  them  within  the  year  and  day,  be 
must  pay  the  charges  of  finding,  keeping,  and  proclaiming 
them  (m)  (28).  The  king  or  lord  has  no  property  till  the 
year  and  day  passed:  for  if  a  lord  keepeth  an  estray  three- 
quarters  of  a  year,  and  within  the  year  it  strayeth  again,  and 
another  lord  getteth  it,  the  first  lord  cannot  take  it  again  (n)« 
Any  beasts  may  be  estrays,  that  are  by  nature  tame  or  re- 
claimable,  and  in  which  there  is  a  valuable  property,  as 
sheep,  oxen,  swine,  and  horses,  which  we  in  general  call  cat- 
tle; and  so  Fleta  (o)  defines  them,  peciu  vagans,  quod  nuOus 
petity  sequitury  vd  advocat  For  animals  upon  which  the  law 
sets  no  value,  as  a  dog  or  cat,  and  animals  JercB  naturcBj  as  a 
bear  or  wolf,  cannot  be  considered  as  estrays*  So  swans  may 
be  estrays,  but  not  any  other  fowl  (p);  whence  they  are  said 
to  be  royal  fowl.  The  reason  of  which  distinction  seems  to  be, 
that,  cattle  and  swans  being  of  a  reclaimed  nature,  the  owner^s 
property  in  them  is  not  lost  merely  by  their  temporary  escape; 
and  they  also,  from  their  intrinsic  value,  are  a  sufficient  pledge 
for  the  expense  of  the  lord  of  the  franchise  in  keeping  them 
the  year  and  day.     For  he  that  takes  an  estray  is  bound,  so 

(J)  Mirr.  c.  3,  s.  19.  (m)  DalL  Sh.  79. 

(*)  6  Rep.  108 ;  Bro.  Abr.  tit  '•  Es-  («)  Finch,  L.  177.    ' 

tray  ; "  Cra  Eli».  716.  (o)  L.  1,  c  43. 

(0  Stiernh.  de  jur.  Gothor.  1. 3,  c.  5.  (p)  7  Rep.  17. 


(28)  But  if  any  other  person  finds  without  being  obliged  to  pay  the  ex- 

and  takes  care  of  another's  property,  pensesof  keeping.     (8  BL  Rep.  1117^ 

not  being  entitled  to  it  as  an  estray,  2  Hen.  Bl.  254).— Cii. 
the  owner  may  recover  it,  or  its  vahie, 
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long  as  he  keeps  it,  to  fiDd  it  in  provisions  and  preserve  it  from 
damage  (q);  and  may  not  use  it  by  way  of  labour,  but  is  liable 
to  an  action  for  so  doing  (r).  Yet  he  may  milk  a  cow,  or  the 
like;  for  that  tends  to  the  preservation,  and  is  for  the  benefit, 
of  the  animal  (s). 

Besides  the  particular  reasons  before  given  why  the  king 
should  have  the  several  revenues  of  royal  fish,  shipwrecks,  trea- 
sure-trove, waifs,  and  estrays^  there  is  also  one  general  reason 
which  holds  for  them  all;  and  that  is,  because  they  are  bona 
vacantia^  or  goods  in  which  no  one  else  can  claim  a  pro- 
perty (^29).  And  therefore  by  the  law  of  nature  they  belonged 
to  the  first  occupant  or  finder;  and  so  continued  under  the 
^imperial  law.  But,  in  settling  the  modern  constitutions  of  [  *299  3 
most  of  the  governments  in  Europe,  it  was  thought  proper  (to 
prevent  that  strife  and  contention,  which  the  mere  title  of  oc- 
cupancy is  apt  to  create  and  continue,  and  to  provide  for  the 
support  of  public  authority,  in  a  manner  the  least  burthen- 
some  to  individuals,)  that  these  rights  should  be  annexed  to 
the  supreme  power  by  the  positive  laws  of  the  state*  And  so  it 
came  to  pass,  that,  as  Bracton  expresses  it  (/),  Jubc  qtuB  nuUitts 
in  bonis  sunt,  et  olim  fuerunt  inventoris  de  jure  naturaliy  jam 
efficittniur  principis  dejure  gentium.  (30). 


(9)  1  RolL  Abr.  889. 
(r)  Cro.  Jac.  147. 


(«)  Cro.  Jac.148;  Noy,  119. 
(0  L.  1,  c  12. 


(29)  Mr.  Christian  (in  his  note) 
thinks,  that  the  doctrine  laid  down  in 
this  paragraph  is  inconsistent  with  the 
prerions  statement  in  p.  296,  where  our 
author  was  speaking  of  treasure-trove. 
The  present  editor  does  not  perceive 
the  inconsistency.  Blackstone  says, 
that,  by  the  law  of  nature,  all  bona  oo- 
eaniia  belong  to  the  first  occupant  or 
finder;  but  he  adds,  that, with  respect 
to  certain  specified  articles,  the  muni- 
cipal law  of  most  nations  has,  for  rea- 
sons which  he  assigns,  restricted  the 
natural  right,  and  given  those  articles 
to  the  chief  of  the  state.  And  both  the 
natural  right,  and  iu  qualification  by 
positive  law,  are  correctly  stated.  (See 
more  on  this  sut^ect.  Vol.  2,  p.  410). 


(30)  I  cannot  but  think  that  the  learn- 
ed judge  has  misconceived  the  sentence 
in  Bracton,  which  is  this :  htm  de  kHst 
gtut  pro  wmfph  habeniur,  Mieut  it  ovt- 
riii,  ubi  wm  appartt  doBtinus,  et  qum 
oUm  Juerunt  inventorit  de  jurenaturaUf 
jam  effieiuniur  principis  dejure  gentium. 
Here  the  qua  oUm  refers  only  to  the 
two  antecedents  wayvia  and  averia,  or 
perhaps  to  <weria  only ;  by  which  con- 
struction the  sentence  is  consistent,  and 
the  whole  correct  But  if  it  had  been 
intended  that  it  should  be  understood 
as  if  mmia  had  preceded  qua,  it  would 
have  been  superfluous  to  have  in- 
stanced aeeria,  and  the  sentence  would 
certainly  have  been  erroneous.~-CH. 
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XVI.  Furirttum 
of  Ur.dfl  mod  goodi 
for  offt<K<&. 


X  VL  The  next  branch  of  the  king'^  ordinary  reTenue  con- 
sists in  forfeitures  of  lands  and  goods  for  offences ;  bami  com' 
fiKotOj  as  they  are  called  by  the  civilians,  because  they  belonged 
to  the  fitauy  or  imperial  treasury ;  or,  as  our  lawyers  tenn 
them,  forufacta  ;  that  is,  such  whereof  the  property  is  gone 
away  or  departed  from  the  owner.  The  true  reason  and  only 
substantial  ground  of  any  forfeiture  for  crimes  consist  in  this: 
that  all  property  is  derired  from  society,  being  one  of  those  civil 
rights  which  are  conferred  upon  individuals,  in  exchange  for 
that  degree  of  natural  freedom  which  every  man  must  sacrifice 
when  he  enters  into  social  communities.  If,  therefore,  a 
member  of  any  national  community  violates  the  fundamental 
contract  of  bis  association,  by  transgressing  the  municipal 
law,  he  forfeits  his  right  to  such  privileges  as  he  claims  by 
that  contract ;  and  the  state  may  very  justly  resume  that  por^ 
tion  of  property,  or  any  part  of  it,  which  the  laws  have  before 
assigned  him.  Hence,  in  every  offence  of  an  atrocious  kind, 
the  laws  of  England  have  exacted  a  total  confiscation  of  the 
moveables  or  personal  estate ;  and  in  many  cases  a  perpetual, 
in  others  only  a  temporary,  loss  of  the  offender's  immoveables 
or  landed  property  (31);  and  have  vested  them  both  in  the 
king,  who  is  the  person  supposed  to  be  offended,  being  the 
one  visible  magistrate  in  whom  the  majesty  of  the  public  re- 
sides. The  particulars  of  these  forfeitures  vrill  be  more  pro- 
perly recited  when  we  treat  of  crimes  and  misdemesnors.  I 
[  *dOO  ]  therefore  only  mention  them  here,  for  *the  sake  of  regu- 
larity, as  a  part  of  the  census  regcdis;  and  shall  postpone  for 
the  present  the  farther  consideration  of  all  forfeitures,  ex- 
cepting one  species  only,  which  arises  from  the  misfortune 


(31)  See  Vol  2,  p.  72 ;  VoL  8,  p. 

284 ;  VoL  4,  pp.  190,  881,  885.  The 
■Utute  of  64  Geo.  III.  c.  145,  greatly 
relaxed  the  law  of  forfeiture,  to  far  as 
landed  property  ia  concerned ;  and  the 
•utute  of  8  &  4  Gul.  TV.  c.  106,  a.  10,  is 
still  more  liberal  No  attainder  of  felony 
now  extends  to  the  disinheriting  of  any 
heir,  or  to  the  prqudice  of  the  right  or 
title  of  any  other  person  than  the  of- 
fender,  during  his  natural  life  only. 


And  with  respect  to  forfeitures  of  per- 
sonal property,  the  crown  exercises  its 
rights  very  leniently  i  in  cases  where 
indulgence  to  the  families  of  offenders 
can  reasonably  be  asked,  a  proper  re- 
presentation rarely  (I  believe  never) 
&ils  to  meet  attention.  Homicide,  not 
felonious,  now  entails  no  forfeiture,  by 
virtue  of  the  sUL  9  Geo.  IV.  c.  81,  s. 
10. 
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rather  than  the  crime  of  the  owDer»  and  is  called  a  deo^ 
dand  (32). 

By  this  is  meant  whatever  personal  chattel  is  the  immediate  dmiuiuIs. 
occasion  of  the  death  of  any  reasonable  creature :  which  is 
forfeited  to  the  king,  to  be  applied  to  pious  nses^  and  distri* 
buted  in  alms  by  his  high  almoner  (u) ;  though  formerly 
destined  to  a  more  superstitious  purpose.  It  seems  to  have 
be«3  originally  designed,  in  the  blind  days  of  popery,  as  an 
eipiation  for  the  souls  of  such  as  were  snatdied  away  by 
sudden  death ;  and  for  that  purpose  ought  properly  to  have  * 

been  given  to  holy  church  (o) :  in  the  same  manner  as  the 
apparel  of  a  stranger,  who  was  found  dead,  was  applied  to 
purchase  masses  for  the  good  of  his  soul.  And  this  may 
account  for  that  rule  of  law,  that  no  deodand  is  due  where  an 
in&nt  under  the  age  of  discretion  is  killed  by  a  fell  from  a 
cart,  or  horse,  or  the  like,  not  being  in  motion  (tr) ;  whereas, 
if  an  adult  person  falls  from  thence  and  is  killed,  the  thing  is 
certainly  forfeited.  For  the  reason  given  by  Sir  Matthew 
Hale  seems  to  be  very  inadequate,  viz.  because  an  in&nt  is 
not  able  to  take  care  of  himself;  for  why  should  the  owner 
save  his  forfeiture,  on  account  of  the  imbecility  of  the  child, 
which  ought  rather  to  have  made  him  more  cautious  to  prevent 
any  accident  of  mischief?  The  true  ground  of  this  rule  seems 
rather  to  have  been,  that  the  child,  by  reason  of  its  want  of 
discretion,  was  presumed  incapable  of  actual  sin,  and  there- 
fore needed  no  deodand  to  purchase  propitiatory  masses :  but 
every  adult,  who  died  in  actual  sin,  stood  in  need  of  such 
atonement,  according  to  the  humane  superstition  of  the 
founders  of  the  English  law  (33). 

Thus  stands  the  law  if  a  person  be  killed  by  a  fall  from  a 
thing  standing  still.     But  if  a  horse,  or  ox,  or  other  animal, 

(»)  1   Hal.  p.  C.  419;   FleU,  1.  1,      pL27;  SUun£  P.C.20,  21. 
c  25.  (w)  3  InsL  67 ;  1  HaL  P.  C.  422. 

(v)  Fitih.  Abr.  tit  '*  Enditement," 

(32)  The  statute  of  3  &  4Gul  IV.  c.  sent  use.  It  may,  sometimef,  prevent 
99,  provides  for  tbe  more  speedy  re-  negligence  of  the  safety  of  others.  It 
turn  and  recovery  of  deodands.  is  the  coroner's  duty  to  inquire,  with 

(33)  The  doctrine  of  deodands,  how-  the  assistance  of  a  jury,  whether  a  deo- 
ever  superstitious  its  origin  may  have  dand  has  accrued  in  any  case  of  acci- 
been,  is  perhaps  not  without  some  pre-  dent.     (See  pott,  p.  348). 
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of  his  own  motion,  kill  as  well  an  infant  as  an  adalt,  or  if  a 
cart  run  over  him,  they  shall  in  either  case  be  forfeited  as 
deodands  {x) ;  which  is  grounded  upon  this  additional  reason, 
that  such  misfortunes  are  in  part  owing  to  the  negligence  of 
the  owner,  and  therefore  he  is  proj^rly  punished  by  such  for- 
feiture. A  like  punishment  is  in  like  cases  inflicted  by  the 
Mosaical  law  (y) :  *^  if  an  ox  gore  a  man  that  he  die,  the  ox 
shall  be  stoned,  and  his  flesh  shall  not  be  eaten.**  And,  among 
the  Athenians  (z),  whatever  was  the  cause  of  a  man's  death, 
by  falling  upon  him,  was  exterminated,  or  cast  out  of  the  do- 
minions of  the  republic  (34).  Where  a  thing  not  in  motion 
is  the  occasion  of  a  man's  death,  that  part  only  which  is  the 
immediate  cause  is  forfeited ;  as  if  a  man  be  climbing  up  the 
wheel  of  a  ciirt,  and  is  killed  by  falling  from  it,  the  wheel 
alone  is  a  deodand  (a) :  but,  wherever  the  thing  is  in  motion, 
not  only  that  part  which  immediately  gives  the  wound,  (as  the 
wheel,  which  runs  over  his  body),  but  all  things  which  move 
with  it  and  help  to  make  the  wound  more  dangerous,  (as  the 
cart  and  loading,  which  increase  the  pressure  of  the  wheel), 
are  forfeited  (&).  It  matters  not  whether  the  owner  were  con- 
cerned in  the  killing  or  not ;  for,  if  a  man  kiUs  another  with 
my  sword,  the  sword  is  forfeited  (c)  as  an  accursed  thing  {d). 


(x)  Omniih  qiut  mootni  ad  mortem, 
sunt  Dm  danda,     (Bracton,  1. 3,  c.  5). 

(y)  Exod.  xzi.  28. 

(«)  Machin.  cont.  Ctesiph.  Thiu, 
too,  by  our  antient  law,  a  well  in  which 
a  person  was  drowned  was  ordered  to 
be  filled  up,   under  the  inspection  of     eimfHngahir,ipteaKquawuileia  pleeitr; 


the  antient  Goths.  Si  quit,  me  ncws- 
ente,  quoeunque  meo  tela  vel  hutruaumio 
in  pemiciem  tuam  ahutaiur;  vel  ex  adi' 
bus  meis  eadatf  vel  incidai  in  pmieum 
•Mam,  quantumvis  tectum  et  aufwlliiat, 
vel  in  eataractam,  et  sub  wwlendino 


the  coroner.     (Flet  1. 1,  c.  25,  s.  10; 
Fitsb.  Abr.  tit  "  Corone,"  416). 

(a)  1  HaL  P.  C.  422. 

{b)  1  Hawk.  P.  C.  c.  26. 

(c)  A  similar  rule  obtained  among 


ut  in  parte  ir^eUcUatit  meee  numeretnr, 
hahtisee  vel  ad^^leatte  aUquod  quo  homo 
perireL  (Stiemhook  de  jure  Goth.  L  9, 
c4;. 

(d)  Dr.  &  St  d.  2,0.61. 


(34)  This  was  one  of  Draco's  laws; 
and  perhaps  we  may  think  the  Judg- 
ment, that  a  statue  should  be  thrown 
into  the  sea  for  having  fallen  upon  a 
man,  less  absurd,  when  we  reflect  that 
there  may  be  sound  policy  in  teaching 
the  mind  to  contemplate  with  horror 
the  privation  of  human  life,  and  that 


our  familiarity,  even  with  an  insensible 
object  that  has  been  the  occasion  of 
death,  may  lessen  that  sentiment 
Though  there  may  be  wisdon  in 
withdrawing  such  a  thing  from  public 
view,  yet  there  can  be  none  in  treating 
it  as  if  it  were  capable  of  understand- 
ing the  ends  of  punishment — Cr. 
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Andy  therefore^  in  all  indictments  for  homicide,  the  instrument 
of  death  and  the  value  are  presented  and  found  by  the  grand 
jury,  (as,  that  the  stroke  was  given  by  a  certain  penknife,  value 
sixpence),  that  the  king  or  his  grantee  may  claim  the  deodand : 
for  it  is  no  deodand,  unless  it  be  presented  as  such  by  a  jury  of 
twelve  men  (e).  No  deodands  are  due  for  accidents  happening 
upon  the  high  sea,  that  being  out  of  the  jurisdiction  of  the  com- 
mon law:  but  if  a  *man  falls  from  a  boat  or  ship  in  fresh  water  [  *3(H2  ] 
and  is  drowned,  it  hath  been  said,  that  the  vessel  and  cargo  are 
in  strictness  of  law  a  deodand  (f).  But  juries  have  of  late  very 
frequently  taken  upon  themselves  to  mitigate  these  forfeitures, 
by  finding  only  some  trifling  thing,  or  part  of  an  entire  thing, 
to  have  been  the  occasion  of  the  death.  And  in  such  cases, 
although  the  finding  by  the  jury  be  hardly  warrantable  by  law, 
the  court  of  King's  Bench  hath  generally  refused  to  interfere 
on  behalf  of  the  lord  of  the  franchise,  to  assist  so  unequitable 
a  claim  (A)  (35). 

Deodands,  and  forfeitures  in  general,  as  well  as  wrecks,  Deodands,  for- 
treasure-trove,  royal  fish,  mines,  waifs,  and  estrays,  may  be  £'"J5iuw?to 
granted  by  the  king  to  particular  subjects,  as  a  royal  fran-  *"**^**^- 
chise  (36) :  and  indeed  they  are  for  the  most  part  granted  out 
to  the  lords  of  manors  or  other  liberties,  to  the  perversion  of 
their  original  design. 

XVII.  Another  branch  of  the  king's  ordinary  revenue  xvii.  EKbcats 
arises  from  escheats  of  lands,  which  happen  upon  the  defect  «'^™*"- 
of  heirs  to  succeed  to  the  inheritance;  whereupon  they  in  ge- 
neral revert  to  and  vest  in  the  king,  who  is  esteemed,  in  the 
eye  of  the  law,  the  original  proprietor  of  all  the  lands  in  the 
kingdom.  But  the  discussion  of  this  topic  more  properly  be- 
longs to  the  second  book  of  these  commentaries,  wherein  we 
shall  particularly  consider  the  manner  in  which  lands  may  be 
acquired  or  lost  by  escheat  (37). 

(e)  3  Inst.  57.  MoUoy,  de  Jur.  Maritim.  2,  225. 

(/)  3  Inat  58;    1  Hal.  P.  C.  428;         (g)  Foster  of  Homicide,  266. 


(85)  But  would  it  not  be  much  bet-  tions,  which  tend  to  bring  the  general 

ter  that  laws  should  be  abolished,  the  administration  of  justice  into  contempt 

policy  of  which  has  long  ceased,  and  — Ch. 

at  which  the  undersUndings  of  man-  (36)  See  Vol.  2,  pp.87,  265,  and  the 

kind  so  strongly  revolt,  that  juries  are  notes  thereto, 
inclined  to  trifle  with  their  oaths,  and         (87)  See  Vol  2,  pp.  244,  el  seq, 
judges  to  encourage  ridiculous  distinc- 
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XVIII.  The  cut- 
tody  of  idiots. 


Definition  of  the 
term  idiot. 


[  *303  ] 


XVIIL  I  proceed  therefore  to  the  eighteenth  and  last 
branch  of  the  king's  ordinary  revenue;  which  consists  in  the 
custody  of  idiots;  from  whence  we  shall  be  naturally  led  to 
consider  also  the  custody  of  lunatics. 

An  idiot,  or  natural  fool,  is  one  that  hath  had  no  under- 
standing from  his  nativity;  and  therefore  is  by  law  presumed 
never  likely  to  attain  any.  For  which  reason  the  custody  of 
*him  and  of  his  lands  was  formerly  vested  in  the  lord  of  the 
fee  (A);  (and  therefore  still,  by  special  custom,  in  some 
manors  the  lord  shall  have  the  ordering  of  idiot  and  lunatic 
copyholders) (i) ;  but,  by  reason  of  the  manifold  abuses  of  this 
power  by  subjects,  it  was  at  last  provided,  by  common  consent, 
that  it  should  be  given  to  the  king,  as  the  general  conservator 
of  his  people;  in  order  to  prevent  the  idiot  from  wasting  his 
estate,  and  reducing  himself  and  his  heirs  to  poverty  and  dis- 
tress (A).  This  fiscal  prerogative  of  the  king  is  declared  in 
parliament  by  statute  17  Edw.  II.  c.  9,  which  directs,  (in  affirm- 
ance of  the  common  law)  (/),  that  the  king  shall  have  ward  of 
the  lands  of  natural  fools,  taking  the  profits  without  waste  or 
destruction,  and  shall  find  them  necessaries;  and  after  the 
death  of  such  idiots  he  shall  render  the  estate  to  the  heirs : 
in  order  to  prevent  such  idiots  from  aliening  their  lands,  and 
their  heirs  from  being  disinherited  (38). 


(A)  Fletl.  l,c.  11,  S.10. 

(/)  Dyer,  302:  HuttlT;  Noy,  27. 

(*)  F.  N.  B.  282. 


(0  4  Rep.  126 ;  Memorand'  Scacc* 
20  Edw.  I.,  (prefixed  to  Maynard's 
Year-Book  of  Edw.  II.),  fol.  20,  24. 


(3S)  The  jurisdiction  which  the 
chancellor  has  generally,  or  perhaps 
always,  exercised  over  the  persons  and 
estates  of  lunatics  and  idiots,  is  not 
necessarily  annexed  to  the  custody  of 
the  great  seal ;  for  it  has  been  declared 
by  the  house  of  lords,  "  that  the  cus- 
tody of  idiots  and  lunatics  was  in  the 
power  of  the  king,  who  might  delegate 
the  same  to  such  persons  as  he  should 
think  fit"  And  upon  every  change 
of  the  great  seal,  a  special  authority 
under  his  majesty's  royal  sign  manual 
is  granted  to  the  new  chancellor  for 
that  purpose.  Hence  no  appeal  lies 
from  the  chancellor's  orders  upon  this 
subject  to  the  house  of  lords,  but  to  the 


king  in  council.     (Dom.  Proc.  14  Feb. 
172a,  SP.Wnis.  108).— Ch. 

[See  Vol.  S,  p.  427.  The  precise  pe- 
riod when  the  crown  first  acquired  the 
custody  of  the  estates  of  idiots  and  luna- 
tics, does  not  appear.  Lord  Coke,  how- 
ever, has  proved  it  to  be  highly  proba- 
ble that  the  right  was  originally  con- 
ferred by  some  statute,  now  lost,  and 
that  it  formed  no  part  of  the  common 
law.  (2  Inst  14).  Magna  eharfa  no- 
tices no  such  prerogative ;  the  fair  in- 
ference is,  that  it  did  not  then  exist ; 
and  the  silence  of  Bracton  on  the  sub- 
ject affords  the  same  sort  of  evidence, 
that  it  was  unknown  at  the  close  of  the 
reign  of  Henry  III.    But  Britton,  who 
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By  the  old  common  law  there  is  a  writ  de  idiota  inquirendo^  writdfUiota 
to  inquire  whether  a  man  be  an  idiot  or  not  (m) :  which  must 

(m)  F.N.B.232. 


wrote  in  the  time  of  Edward  I.,  treats 
of  the  jurisdiction  as  then  eitablished. 
At  all  events,  the  statute  de  ffranga* 
tiva  regii  (as  stated  in  the  text)  dis- 
tinctly confirms  the  right;  and,  accord- 
ing to  the  better  opinion,  it  only  con- 
Urms  what  was  previously  existing,  al- 
though the  act  by  which  the  jurisdic- 
tion was  created  has  not  come  down  to 
us. 

[It  is  settled,  that,  notwithstanding 
the  Stat,  of  Ed.  II.  only  mentions  the 
kmds,  yet|  the  persons,  goods,  and  chat- 
tels of  idiots  and  lunatics  are  also  in 
the  custody  of  the  king.     The  statute 
was  not  (according  to  Lord  Rosslyn's 
declaration  in  OxentUu  ▼.  Lord  Comp' 
Unty  2  Ves.  jun.  71)  introductive  of  any 
new  right  of  the  crown.     The  object 
was,  to  regulate  and  define  the  prero- 
gative>  and  to  restrain  the  abuse  of 
treating  the  estates  of  lunatics  in  the 
same  manner  as  the  estates  of  idiots. 
When  it  is  said  that  the  crown  has  the 
custody  of  the  whole  estate  of  a  wm 
tompotf  this  must  be  understood  with 
the  exception  of  copyhold ;  if  not  ge- 
nerally, for  which  there  is  some  autho- 
rity, (Eaverg  y.  Skinner,  Cro.  Jac  105), 
at  least  where  there  is  a  custom  to  that 
effect:  for,  (as  was  said  in  Beverley* t 
case,  4  Rep.  126),  "if  the  king  should 
have   the  custody  of  the  copyhold,  it 
would  be  a  great  prejudice  to  the  lord 
of  the  manor:"  this  prejudice,  indeed, 
would  be  no  less  than  the  suspension 
of  the  copyhold  tenure,  fines  and  ser- 
rices,  so  long  as  an  idioms  land  remain- 
ed in  the  hands  of  the  king.   (Duke  of 
York  V.  Marshamt  Hardres,  434 ;  In  re 
PUzgerald,  2  Sch.  &  Lef.  487,  439). 
It  is  true  that  the  statutes  of  43  Geo. 
III.  c.  75,  and  of  9  Geo.  IV.  c.  78,  au- 
thorising the  sale,  under  the  direction 
of  the  lord  chancellor,  of  the  estates  of 


persons  found,  by  inquisition,  to  be  of 
unsound  mind,  do  extend  to  copyholds-: 
but  this  works  no  such  ii\jury  to  the 
fair  claims  of  the  lord  of  ihe  manor ; 
by  a  sale  under  these  statutes,  a  re- 
sponsible tenant  it  merely  substituted 
in  lieu  of  the  non  eompoe,  but  the  lord 
is  defirauded  of  no  fines  or  services. 

[The  course  of  proceeding  under  the 
statute  of  Edw.  II.  has  been,  that  the 
crown  has  committed  this  branch  of  Its 
prerogative  to  a  certain  great  officer, 
usually,  but  not  necessarily,  the  same 
who  holds  the  great  seal.    (Ex  parte 
PAf7/jf«,19Ves.  122;  Sherwoody,  Sann- 
dereon,  19  Ves.  285 ;  In  re  HeU,  3  Atk. 
635).     The  convenience  of  assigning 
the  administration  to  the  lord  chan- 
cellor is  considerable ;  for,  though  any 
other  great  officer  might  issue  a  com- 
mission to  inquire  into  the  state  of  a 
party's  mind,  and,  after  the  return  of 
the   inquisition,  grant  the   custody  of 
the  iMfi  compos,  and  of  his  estate,  by 
virtue  of  the  king's  sign  manual,  yet, 
here  the  authority  of  such  officer  would 
terminate  ;  whereas,  the  keeper  of  the 
great  seal  acts  in  matters  relative  to  the 
afflicted  party,  after  the  custody  grants 
ed,  not  under  the  sign  manual,  but  by 
virtue  of  his  general  power,  as  keeper 
of  the  king's  conscience.    (Ex  parte 
Grimstone,  Amb.  707 ;  Sergison  v.  Seahf, 
4  Br.  238,  n. ;  In  re  FUzgeraid,  2  Sch. 
fr  Lef.  489).      And  his  authority  b 
not  terminated  by  the  death  of  the  non 
compos,  as  to  any  matter  respecting 
which  a  petition  has  been  presented  in 
the  lifetime  of  the  lunatic     (Ex  parte 
M'Dougall,   12  Ves.  384;    Ex   parte 
Armstrong,  3  Br.  238).     The  preroga- 
tive being  committed  from  one  chan- 
cellor to  another,  and  any  acts  of  ad- 
ministration being  properly  acts  of  the 
crown,  by  its  officer,  (Ex  parte  Degge, 
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be  tried  by  a  jury  of  twelve  men :  and,  if  they  find  liim  pwms 
idiota,  the  profits  of  his  lands,  and  the  custody  of  his  person, 
may  be  granted  by  the  king  to  some  subject  who  has  interest 
enough  to  obtain  them  (n).  This  branch  of  the  revenue  hath 
been  long  considered  as  a  hardship  upon  private  families:  and 
so  long  ago  as  in  the  8  Jac.  I.  it  was  under  the  consideration 
of  parliament,  to  vest  this  custody  in  the  relations  of  the 
party,  and  to  settle  an  equivalent  on  the  crown  in  lieu  of  it; 
it  being  then  proposed  to  share  the  same  fate  with  the  slavery 
of  the  feodal  tenures,  which  has  been  since  abolished  (o).  Yet 
few  instances  can  be  given  of  the  oppressive  exertion  of  it, 
since  it  seldom  happens  that  a  jury  finds  a  man  an  idiot  a 
nativitaiej  but  only  non  compos  mentis  from  some  particular 
time;  which  has  an  operation  very  different  in  point  of  law. 
[  ^^304  ]  A  man  is  not  an  idiot  {p)  if  he  hath  any  glimmering  of  rea- 
son, so  that  he  can  tell  his  parents,  his  age,  or  the  like  com- 
mon matters.  But  a  man  who  is  bom  deaf,  dumb,  and  blind, 
is  looked  upon  by  the  law  as  in  the  same  state  with  an  idiot(f); 
he  being  supposed  incapable  of  any  understanding,  as  wanting 
all  those  senses  which  furnish  the  human  mind  with  ideas. 
SS^iiSati?^***  A  lunatic,  or  non  compos  menixs^  is  one  who  hath  had  under- 
standing, but  by  disease,  grief,  or  other  accident,  hath  lost  the 
use  of  his  reason  (r).  A  lunatic  is  indeed  properly  one  that 
hath  lucid  intervals;  sometimes  enjoying  his  senses,  and  some- 
times not,  and  that  frequently  depending  upon  the  change  of 
the  moon.  But  under  the  general  name  of  non  compos  mentis 
(which.  Sir  Edward  Coke  says,  is  the  most  legal  name)  (i) 
are  comprised  not  only  lunatics,  but  persons  under  frenzies; 
or  who  lose  their  intellects  by  disease;  those  that  grow  deaf, 

(n)  This  power,  though  of  late  very  (q)  Ca  Litt.  42 ;  FleU,  1. 6,  c.  40. 

rarely  exerted,  ia  ttill  alluded  to   in  (r)  Idwta    a    eatm    et    ti^fSrwUtatt' 

common  apeech,  by  that  uaual  exprea-  Mem.   Scacc.  20  Edw.  I.  (in  Mayn- 

aion  of  begging  a  man  for  a  fool  ard'a  Year- Book  of  Edw.  II.)  20, 

(o)  4  InaL  208  ;  Com.  Journ.  1610.  («)  1  Inat  246. 

(p)  F.  N.  B.  288. 


4  Br.  287),  the  adminiatrator  of  thia  Lunacy),  in  which  caae  Lord  Eldon 
Juriadiction,  for  the  time  being,  haa  reacinded  an  order  made  by  Lord  En- 
power  to  vary,  or  diacharge,  the  ordera  kine.  (See  2  Hovenden  on  Frauds,  cb. 
of  hia  predeceaaora.  Thia  power  waa  28,  whence  thia  note  haa  been  prin- 
«zerciaed  in  Ex  parte  Ludlam,  (re-  cipally  extracted). — Eo.] 
ported  in  Appendix  to  CoUinaon    on 
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dumb,  atid  blind,  not  being  bom  (39)  so;  or  such,  in  short,  as 
are  judged  by  the  court  of  chancery  incapable  of  conducting 
their  own  affairs.  To  these  also,  as  well  as  idiots,  the  king  is 
guardian,  but  to  a  very  different  purpose.  For  the  law  always 
imagines,  that  these  accidental  misfortunes  may  be  removed; 
and  therefore  only  constitutes  the  crown  a  trustee  for  the  un- 
fortunate persons,  to  protect  their  property,  atad  to  account  to 
them  for  all  pro6ts  received,  if  they  recover,  or  after  their  de- 
cease to  their  representatives.  And  therefore  it  b  declared 
by  the  statute  17  Edw.  II.  c.  10,  that  the  king  shall  provide 
for  the  custody  and  sustentation  of  lunatics,  and  preserve  their 
lands  and  the  profits  of  them  for  their  use,  when  they  come  to 
their  right  mind;  and  the  king  shall  take  nothing  to  his  own 
use:  and,  if  the  parties  die  in  such  estate,  the  residue  shall 
be  distributed  for  their  souls  by  the  advice  of  the  ordinary, 
and  of  course  (by  the  subsequent  amendments  of  the  law  of 
administration)  shall  now  go  to  their  executors  or  adminis- 
trators. 

*  On  the  first  attack  of  lunacy,  or  other  occasional  insanity,  [  *305  ] 
while  there  may  be  hopes  of  a  speedy  restitution  of  reason,  it 
is  usual  to  confine  the  unhappy  objects  in  private  custody  un« 
der  the  direction  of  their  nearest  friends  and  relations;  and 
the  l^slature,  to  prevent  all  abuses  incident  to  such  private 
custody,  hath  thought  proper  to  interpose  its  authority,  by 
statute  14  Geo.  III.  c.  49,  (continued  by  19  Geo.  III.  c. 
15)  (40),  for  regulating  private  madhouses.  But^  when  the 
disorder  is  grown  permanent,  and  the  circumstances  of  the 
party  will  bear  such  additional  expense,  it  is  proper  to  apply 
to  the  royal  authority  to  warrant  a  lasting  confinement. 

The  method  of  proving  a  person  nan  compos  is  very  similar  yfntdeiunatieo 

1  i»  •  1  •  •^^  mi        111  11  1  inq/Hirendn. 

to  that  of  provuig  him  an  idiot.  The  lord  chancellor,  to  whom, 


(39)  Sir   Edward    Coke    expressly  idiots,  than  to  those  who  lose  their  in- 

says,  on  the  contrary,  that,  under  the  tellects  after  their  birth, 

title   of    non  eompua  mentU  is   to  be  (40)  The  statutes  of  Geo.  III.  cited 

ranked,   in  the  first  place,    "  Idiota,  in  the  text,  were  repealed  by  the  sta- 

which  from  his  nativity,  by  a  perpetual  tute  of  9  Geo.  IV.  c  41,  which  has,  in 

infirmity,  is  non  com/x**."     The  phrase  its  turn,  been  repealed  by  the  statute 

non  eompot  meniUf  since  law  proceed-  of  2  &  ^3  Gul.  IV.  c.  107,  by  which  act, 

ings  have  been  In  English,   has  been  and  by  that  of  S  &  4  Gul.  IV.  c.  S6,  the 

rendered"  of  unsound  mind,*^  {E^  parte  care  and  treatment  of  idiots  and  luna- 

BarvMlet/t  3  Atk.  172),  a  description  tics  arc  now  regulated, 
certainly  not   less   applicable  to  born 
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by  special  authority  from  the  king,  the  custody  of  idiots  and 
lunatics  is  entrusted  (t)y  upon  petition  or  information,  grants  a 
commission  in  nature  of  the  writ  de  idiata  (41)  inquirendo,  to  in- 
quire into  the  party's  state  of  mind ;  and  if  he  be  found  nan  conn 
po8,  he  usually  commits  the  care  of  his  person*  with  a  suitable 
allowance  for  his  maintenance,  to  some  friend,  who  is  then  call- 
ed his  committee.  However,  to  prevent  sinister  practices,  the 
next  heir  is  seldom  permitted  to  be  this  committee  of  the  per- 
son ;  because  it  is  his  interest  that  the  party  should  die.  But, 
it  hath  been  said^  there  lies  not  the  same  objection  against  his 
next  of  kin,  provided  he  be  not  his  heir:  for  it  is  his  interest 
to  preserve  the  lunatic's  life,  in  order  to  increase  the  personal 
estate  by  savings,  which  he  or  his  family  may  hereafter  be  en- 
titled to  enjoy  (u).  The  heir  is  generally  made  the  manager 
or  committee  of  the  estate,  it  being  clearly  his  interest  by 
good  management  to  keep  it  in  condition :  accountable,  how- 
ever, to  the  court  of  chancery,  and  to  the  nan  cofnpas  himself 
if  he  recovers ;  or  otherwise  to  his  administrators. 

In  this  care  of  idiots  and  lunatics,  the  civil  law  agrees  with 
ours,  by  assigning  them  tutors  to  protect  their  persons,  and 
curators  to  manage  their  estates.  But,  in  another  instance, 
the  Roman  law  goes  much  beyond  the  English.  For,  if  a 
man,  by  notorious  prodigality,  was  in  danger  of  wasting  his 
estate,  he  was  looked  upon  as  nan  compos,  and  committed  to 
the  care  of  curators  or  tutors  by  the  praetor  (v).     And,  by  the 

(I)  8  P.  Wnu.  108.  rando  ei  ditsipando  profkndii,  enratorem 

(«)  2  P.  Wnu.  638.  Hdar€,g*emphJmrioti:  ei  tawtdimenmi 

(v)  SeUni pr4itores,  titaUmkommim  mi^  in  cuto/ion^,  qummdiu  velJurUtmt 

invenerint,  qui  neque  iempu*  nequejinem  ionitatem,  vel  ille  bonot  moret,  receperit. 

expensarum  habet,  Med  botta  tua  dilaee-  (Ff.27.  10.  1). 


(41 )  Or  a  writ  de  lunaiieo  inquirendo, 
which  18  the  more  common  form.  From 
the  strictneu  with  which  the  antient 
writSf  and  the  commissions  framed 
thereon,  were  worded,  they  could  not 
be  sustained  against  any  person  who 
was  not,  in  the  roost  absolute  import 
of  the  terms,  an  idiot  or  a  lunatic :  but 
in  order  to  include  parties  who,  al- 
though they  could  not  strictly  be  de- 
scribed as  idiots  or  lunatics,  were  rum 
compotes  mentis,  and  exposed  to  every 
species  of  fraud  and  injustice,  commis- 
sions were  framed  in  the  nature  only 


of  the  writs  formerly  in  use.  The  mo- 
dem commissions  are  made  out  by 
letters  patent,  under  the  great  seal, 
and  are  held  to  extend  to  all  persons 
of  unsound  mind.  (Ex  parte  Somtkeoie, 
Ambl.  Ill;  tUdgway  v.  Darwm,  8  Yes. 
6t>).  And  by  virtue  of  the  statute  of  3 
&  4  Gul.  IV.  c.  36,  such  commissions 
may,  if  the  lord  chancellor  thinks  fit, 
be  directed  to  one  commissioner  only, 
in  order  to  save  expense.  Formerly, 
three  commissioners  were  held  to  be 
necessary,  in  all  cases. 
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laws  of  Solon^  such  prodigals  were  branded  with  perpetual  in- 
famy {w).  But)  with  US9  when  a  man  on  an  inquest  of  idiocy 
hath  been  ^returned  an  unthrifty  and  not  an  idiot  {x)^  no  faN  [  «306  ] 
ther  proceedings  have  been  had.  And  the  propriety  of  the 
practice  itself  seems  to  be  very  questionable.  It  was  doubt- 
less an  excellent  method  of  beneBting  the  individual,  and  of 
preserving  estates  in  families;  but  it  hardly  seems  calculated 
for  the  genius  of  a  free  nation^  who  claim  and  exercise  the 
liberty  of  using  their  own  property  as  they  please.  "iStV  utere 
tuo^  ui  aiienum  non  bBdai^**  is  the  only  restriction  our  laws  have 
given  with  regard  to  economical  prudence.  And  the  frequent 
circulation  and  transfer  of  lands  and  other  property,  which 
cannot  be  effected  without  extravagance  somewhere,  are  per« 
haps  not  a  little  conducive  towards  keeping  our  mixed  consti<> 
tution  in  its  due  health  and  vigour. 

This  may  suffice  for  a  short  view  of  the  king's  ordinary  re-*  ceneni  icinari» 

^m  .   .  -  .1  1*1  uvKm  the  ordinary 

venue,  or  the  proper  patrimony  of  the  crown;  which  was  very  revenue  of  uie 
large  formerly,  and  capable  of  being  increased  to  a  magni- 
tude truly  formidable;  for  there  are  very  few  estates  in  the 
kingdom  that  have  not,  at  some  period  or  other  since  the 
Norman  conquest,  been  vested  in  the  hands  of  the  king  by 
forfeiture,  escheat,  or  otherwise.  But,  fortunately  for  the 
liberty  of  the  subject,  this  hereditary  landed  revenue,  by  a 
series  of  improvident  management,  ts  sunk  almost  to  nothing; 
and  the  casual  profits  arising  from  the  other  branches  of  the 
census  regalis  are  likewise  almost  dl  of  them  alienated  from 
the  crown:  in  order  to  supply  the  deficiencies  of  which,  we  The  kings e^tn- 
are  now  obliged  to  have  recourse  to  new  methods  of  raising  ^^^^^  rerenue 
money,  unknown  to  our  early  ancestors;  which  methods  con- 
stitute the  king's  extraordinary  revenue.  For  the  public  pa- 
trimony beiag  got  into  the  hands  of  private  subjects,  it  is  but 
reasonable  that  private  contributions  should  supply  the  public 
serrice.  Which,  though  it  may  perhaps  fall  harder  upon 
some  individuals,  whose  ancestors  have  had  no  share  in  the 
general  plunder,  than  upon  others;  yet,  taking  the  nation 
throughout,  it  amounts  to  nearly  the  same,  provided  the  gain 
by  the  extraordinary  should  appear  to  be  no  greater  than  the 
loss  by  the  ordinary  revenue.  And,  perhaps,  if  every  •gen-  [  *307  ] 
tleman  in  the  kingdom  was  to  be  stripped  of  such  of  his  lands 

(w)  Potter,  Antiq.  b.  1,  c  26.  (jr)  Bro.  Abr.  tit  **  Idiot,"  4. 

cc  2 
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as  were  fonnerly  the  property  of  the  crown;  was  to  be  again 
subject  to  the  inconveniences  of  purveyance  and  pre-emption, 
the  oppression  of  forest  laws,  and  the  slavery  of  feodal  tenures; 
and  was  to  resign  into  the  king's  hands  all  his  royal  franchises 
of  waifs,  wrecks,  estrays,  treasure-trove,  mines,  deodands,  for- 
feitures, and  the  like,  he  would  find  himself  a  greater  loser 
than  by  paying  his  quota  to  such  taxes  as  are  necessary  to  the 
support  of  government     The  thing  therefore  to  be  vnshed 
and  aimed  at  in  a  land  of  liberty  is  by  no  means  the  total  abo- 
lition of  taxes,  which  would  draw  after  it  very  pernicious  con- 
sequences (42),  and  the  very  supposition  of  which  is  the  height 
of  political  absurdity.     For,  as  the  true  idea  of  government 
and  magistracy  will  be  found  to  consist  in  this,  that  some  few 
men  are  deputed  by  many  others  to  preside  over  public  affairs, 
so  that  individuals  may  the  better  be  enabled  to  attend  their 
private  concerns;  it  is  necessary  that  those  individuals  should 
be  bound  to  contribute  a  portion  of  their  private  gains,  in  order 
to  support  that  government,  and  reward  that  magistracy,  which 
protects  them  in  the  enjoyment  of  their  respective  properties. 
But  the  things  to  be  aimed  at  are  wisdom  and  moderation, 
not  only  in  granting,  but  also  in  the  method  of  raising  the 
necessary  supplies;  by  contriving  to  do  both  in  such  a  manner 
as  may  be  most  conducive  to  the  national  welfare,  and  at  the 
same  time  most  consistent  with  economy  and  the  liberty  of 


(42)  Most  of  US  sensibly  feel,  that  range  our  whole  social  system.  The  pay- 

the  actual  pressure  of  taxation  is  very  ment  is  made  by  suchof  us*as  areMebt- 

heavy :   none  of  us,  however,  should  ors,  to  such  others  of  our  own  body  as 

forget,  that  more  than  two-thirds  of  are  creditors  by  the  advance  of  their 

the  sums  levied  are  not  for  the  current  money  for  the  general  purposes  of  the 

expenditure  of  government,  but  for  the  state :  and  it  is  too  late  to  say,  that  we, 

payment  of  a  debt  incurred  (unwisely,  who  are  debtors,  now  think  th<»se  pur- 

as  the  present  writer  thinks,  but  still  poses  were  ill-judged ;  and  therefore, 

legally  incurred)  In  the  prosecution  of  though  we,  or  our  fiithers,  willingly 

wars  which  had  the  hearty  assent,  not  joined  in  spending  the  money,  or  in 

only  of  parliament,  but  of  a  vast  majo-  countenancing  its  expenditurcj  we  will 

rity  of  the  people.     In  the  payment  of  not  acknowledge  the  debt     The  Bng- 

that  debt,  the  government,  as  such,  can  lish  character  must  change  before  such 

have  no  private  ends  to  answer,  though,  a  national  fraud  can  be  generally  advo- 

of  course,  any  government  must  desire  cated.     Whether  our  taxes  are  judi- 

the  honest  continuance  of  that  pay-  ciously  imposed,  and  whether  our  cur- 

ment;  the  cessation  of  which,  would,  rent  expenditure   might  not  be  dimi- 

in  all  probability,  produce  such  a  nation-  nished,  are  quite  different  questions, 

al  convulsion  as  might  permanently  de-  (See  ;»w/,  pp.  820,  827,  829). 
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the  subject;  who,  when  properly  taxed,  contributes  only,  as 
was  before  observed  (y),  some  part  of  his  property,  in  order  to 
enjoy  the  rest 

These  extraordinary  grants  are  usually  called  by  the  syno-  Aids,  suiMidki, 
nymous  names  of  aids,  subsidies,  and  supplies;  and  are 
granted,  we  have  formerly  seen  (z\  by  the  Commons  of 
Great  Britain  in  parliament  assembled:  who,  when  they  have 
voted  a  supply  to  his  majesty,  and  settled  the  qucaUum  of  that 
supply,  usually  resolve  themselves  into  what  is  called  a  com- 
mittee of  ways  and  means,  to  consider  the  ways  and  means  of 
raising  the  supply  so  voted.  And  in  this  committee  every 
^member,  (though  it  is  looked  upon  as  the  peculiar  province  [  *d08  ] 
of  the  chancellor  of  the  exchequer),  may  propose  such  scheme 
of  taxation  as  he  thinks  will  be  least  detrimental  to  the  pub- 
lic. The  resolutions  of  this  committee  when  approved  by  a 
vote  of  the  house,  are  in  general  esteemed  to  be,  as  it  were, 
final  and  conclusive.  For,  though  the  supply  cannot  be  actu- 
ally raised  upon  the  subject  till  directed  by  an  act  of  the  whole 
parliament,  yet  no  monied  man  will  scruple  to  advance  to  the 
government  any  quantity  of  ready  cash,  on  the  credit  of  a  bare 
vote  of  the  house  of  commons,  though  no  law  be  yet  passed 
to  establbh  it. 

The  taxes,  which  are  raised  upon  the  subject,  are  either  Tum^annittior 
annual  or  perpetual.     The  usual  annual  taxes  are  those  upon 
land  and  malt. 

].  The  land-tax,  in  its  modem  shape,  has  superseded  all  i.  TheiuMi-CBz. 
the  former  methods  of  rating  either  property,  or  persons  in 
respect  of  their  property,  whether  by  tenths  or  fifteenths,  sub- 
sidies on  land,  hydages,  scutages,  or  talliages;  a  short  expli- 
cation of  which  will,  however,  greatly  assist  us  in  understand- 
ing our  antient  laws  and  history. 

Tenths,  and  fifteenths  (a),  were  temporary  aids  issuing  out  TenthiaodHf- 
of  personal  property,  and  granted  to  the  king  by  parliament  ^™ 
They  were  formerly  the  real  tenth  or  fifteenth  part  of  all  the 
moveables  belonging  to  the  subject;  when  such  moveables,  or 
personal  estates,  were  a  very  different,  and  a  much  less  consi- 
derable thing  than  what  they  usually  are  at  this  day.  Tenths 
are  said  to  have  been  first  granted  under  Henry  the  Second, 
who  took  advantage  of  the  fashionable  zeal  for  croisades,  to 

iy)  I*AK«  282.  (z)  Page  169. 

(a)  2  Inst  77  ;  4  Inst  34. 
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introduce  this  new  taxation,  in  order  to  defray  the  expense  of 
u  pious  expedition  to  Palestine,  which  he  really,  or  seemingly, 
had  projected  against  Saladine,  emperor  of  the  Saracens; 
whence  it  was  originally  denominated  the  Saladine  tenth  (b). 
But  afterwards  fifteenths  were  more  usually  granted  than 
[  *;)09  j  tenths.  Originally  the  amount  of  these  taxes  was  *uncertab, 
being  levied  by  assessments  new  made  at  every  fresh  grant  of 
the  commons,  a  commission  for  which  is  preserved  by  Matthew 
Paris  (c):  but  it  was  at  length  reduced  to  a  certainty  in  the 
eighth  year  of  Edward  III.,  when,  by  virtue  of  the  king's 
commission,  new  taxations  were  made  of  every  township,  bo- 
rough, and  city  in  the  kingdom,  and  recorded  in  the  exche- 
quer; which  rate  was,  at  the  time,  the  fifteenth  part  of  the 
value  of  every  township,  the  whole  amounting  to  about 
29,000/.,  and  therefore  it  still  kept  up  the  name  of  a  fifteenth, 
when,  by  the  alteration  of  the  value  of  money,  and  the  in- 
crease of  personal  property,  things  came  to  be  in  a  very  dif- 
ferent situation:  so  that  when,  of  later  years,  the  commons 
granted  the  king  a  fifteenth,  every  parish  in  England  imme- 
diately knew  their  proportion  of  it;  that  is,  the  same  identical 
sum  that  was  assessed  by  the  same  aid  in  the  eighth  of  Ed- 
ward III.;  and  then  raised  it  by  a  rate  among  themselves,  and 
returned  it  into  the  royal  exchequer. 
scatagcs.  The  otlior  antient  levies  were  in  the  nature  of  a  modem 

land-tax:  for  we  may  trace  up  the  original  of  that  charge  as 
high  as  to  the  introduction  of  our  military  tenures  {d) ;  when 
every  tenant  of  a  knight's  fee  was  bound,  if  called  upon,  to  at- 
tend the  king  in  his  army  for  forty  days  in  every  year.  But 
this  personal  attendance  growing  troublesome  in  many  re- 
spects, the  tenants  found  means  of  compounding  for  it,  by 
first  sending  others  in  their  stead,  and  in  process  of  time  by 
making  a  pecuniary  satisfaction  to  the  crown  in  lieu  of  it. 
This  pecuniary  satisfaction  at  last  came  to  be  levied  by  as- 
sessments, at  so  much  for  every  knight's  fee,  under  the  name 
of  scutages;  which  appear  to  have  been  levied  for  the  first  time 
in  the  fifth  year  of  Henry  the  Second,  on  account  of  his  ex- 
pedition to  Toulouse,  and  were  then,  I  apprehend,  mere  arbi- 

(6)Uove(LA.  D.  1188;  Carte,  i.719;  (d)  See   the  second   book  of  these 

Hume,  1. 829.  CommenUries,  [Vol.  2,  pp. 62,  75]. 

(r)  A.  D.  1232. 
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tr&ry  compositions,  as  the  king  and  the.  subject  could  agree. 
But  this  precedent  being  afterwards  abused  into  a  means  of 
oppression,  (in  levying  scutages  on  the  landholders  by  the 
royal  authority  only,  whenever  our  kings  *went  to  war,  in  or-  [  *310  ] 
der  to  hire  mercenary  troops  and  pay  their  contingent  ex- 
penses), it  became  thereupon  a  matter  of  national  complaint; 
and  King  John  was  obliged  to  promise  in  his  magna  charta  (e), 
that  no  scutage  should  be  imposed  without  the  consent  of  the 
common  council  of  the  realm.  This  clause  was  indeed  omit^ 
ted  in  the  charters  of  Henry  III.  where  {/)  we  only  find  it 
stipulated,  that  scutages  should  be  taken  as  they  were  used  to 
be  in  the  time  of  King  Henry  the  Second.  Yet  afterwards, 
by  a  variety  of  statutes  under  Edward  L  and  his  grandson  (^), 
it  was  provided  that  the  king  shall  not  take  any  aids  or  tasks, 
any  talliage  or  tax,  but  by  the  common  assent  of  the  great 
men  and  commons  in  parliament 

Of  the  same  nature  with  scutages  upon  knights- fees  were  "X^^*"^ 
the  assessments  of  hydage  upon  all  other  lands,  and  of  talliage 
upon  cities  and  burghs  (A).  But  they  all  gradually  fell  into 
disuse  upon  the  introduction  of  subsidies,  about  the  time  of 
King  Richard  II.  and  King  Henry  IV.  These  were  a  tax, 
not  immediately  imposed  upon  property,  but  upon  persons  in 
respect  of  their  reputed  estates,  after  the  nominal  rate  of  45* 
in  the  pound  for  lands,  and  2s*  &f.  for  goods;  and  for  those  of 
aliens  in  a  double  proportion.  But  thb  assessment  was  also 
made  according  to  an  antient  valuation;  wherein  the  compu- 
tation was  so  very  moderate,  and  the  rental  of  the  kingdom 
was  supposed  to  be  so  exceeding  low,  that  one  subsidy  of 
this  sort  did  not,  according  to  Sir  Edward  Coke  (t),  amount 
to  more  than  70,000/.,  whereas  a  modern  land-tax,  at  the 
same  rate,  produces  two  millions.  It  was  antiently  the  rule 
never  to  grant  more  than  one  subsidy  and  two  fifteenths  at  a 
time;  but  this  rule  was  broken  through  for  the  first  time  on  a 
very  pressing  occasion,  the  Spanish  invasion  in  1588;  when 
the  parliament  gave  Queen  Elizabeth  two  subsidies  and  four 
fifteenths.  Afterwards,  as  money  sunk  in  value,  more  subsi- 
dies were  given;  and  we  have  an  instance  in  the  first  parlia- 
ment of  1640,  of  the  king's  desiring  twelve  subsidies  of  the 

(e)  Cap.  14.  St.  4,  c.  1 ;   14  Edw.  III.  st.  2,  c.  1. 

(/)  9  Hen.  111.  c.37.  (A)  Madox,  Hist.  Exch.480. 

(g)  25 Edw.  I.  C.5  &  6;  34  Edw.  I.  (1)  4  Inst.  33. 
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Spiritual  prefer- 
menu  not  >ubject 
to  KutMge*,  tal- 
liaget,  or  subsl- 


Lay  tubkidiea, 
how  ndied. 


[  •312  ] 


commons,  to  be  levied  in  three  years;  which  was  looked  upon 
as  a  startling  proposal:  though  Lord  Clarendon  says  (A),  that 
the  speaker,  Serjeant  Glanville,  made  it  manifest  to  the  house, 
how  very  inconsiderable  a  sum  twelve  subsidies  amounted  Us 
by  telling  them  he  had  computed  what  he  was  to  pay  for  them 
himself;  and  when  he  named  the  sum,  he  being  known  to  be 
possessed  of  a  great  estate,  it  seemed  not  worth  any  farther 
deliberation.  And  indeed,  upon  calculation,  we  shall  find 
that  the  total  amount  of  these  twelve  subsidies,  to  be  raised 
in  three  years,  is  less  than  what  is  now  raised  in  one  year,  by 
a  land-tax  of  two  shillings  in  the  pound. 

The  grant  of  scutages,  talliages,  or  subsidies,  by  the  com- 
mons, did  not  extend  to  spiritual  preferments;  those  being 
usually  taxed  at  the  same  time  by  the  clergy  themselves  in 
convocation:  which  grants  of  the  clergy  were  confirmed  in 
parliament,  otherwise  they  were  illegal,  and  not  binding:  as 
the  same  noble  writer  observes  of  the  subsidies  granted  by  the 
convocation,  which  continued  sitting  after  the  dissolution  of  the 
first  parliament  in  1640.  A  subsidy  granted  by  the  clei^  was 
after  the  rate  of  4«.  in  the  pound,  according  to  the  valuation 
of  their  livings  in  the  king's  books;  and  amounted,  as  Sir  Ed- 
ward Coke  tells  us  (/),  to  about  20,000;.  (43).  While  this 
custom  continued,  convocations  were  wont  to  sit  as  frequently 
as  parliaments;  but  the  last  subsidies  thus  given  by  the  clergy 
were  those  confirmed  by  statute  15  Car.  II.  cap.  10,  since 
which  another  method  of  taxation  has  generally  prevailed, 
which  takes  in  the  clergy  as  well  as  the  laity;  in  recompense 
for  which  the  beneficed  clergy  have  from  that  period  been 
allowed  to  vote  at  the  election  of  knights  of  the  shire  (m) ; 
and  thenceforward  also  the  practice  of  giving  ecclesiastical 
subsidies  hath  fallen  into  total  disuse. 

The  lay  subsidy  was  usually  raised  by  commissioners  ap- 
pointed by  the  crown,  or  the  great  officers  of  state;  and 
therefore  in  the  beginning  of  the  civil  wars  between  Charles 
I.  and  •his  parliament,  the  latter,  having  no  other  sufficient 
revenue  to  support  themselves  and  their  measures,  introduced 


(k)  Hist  b.  2. 
(0  4  Inst  33. 


(m)  Dalt    of   Sheriffs,  418;   Gilb. 
Hist  ofExch.  C.4. 


(43)  See  ante,  p.  260,  n.  42. 
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the  practice  of  laying  weekly  and  monthly  assessments  (n)  of 
a  specific  sum  upon  the  sereral  counties  of  the  kingdom;  to  be 
levied  by  a  pound  rate  on  lands  and  personal  estates ;  which 
were  occasionally  continued  during  the  whole  usurpation, 
sometimes  at  the  rate  of  120,0002.  a  month,  sometimes  at 
inferior  rates  (o).  Alter  the  restoration,  the  antient  method 
of  granting  subsidies,  instead  of  such  monthly  assessments, 
was  twice,  and  twice  only  renewed ;  viz*  in  1663,  when  four 
subsidies  were  granted  by  the  temporalty,  and  four  by  the 
^^^^  9  <ui<l  in  1670,  when  800,0002.  was  raised  by  way  of 
subsidy,  which  was  the  last  time  of  raising  supplies  in  that 
manner  (45).  For,  the  monthly  assessments  being  now  esta- 
blished by  custom,  being  raised  by  commissioners  named  by 
parliament,  and  producing  a  more  certain  revenue ;  from  that 
time  forwards  we  hear  no  more  of  subsidies,  but  occasional 
assessments  were  granted,  as  the  national  emergencies  re- 
quired. These  periodical  assessments,  the  subsidies  which 
preceded  them,  and  the  more  antient  scutage,  hydage,  and 
talliage,  were  to  all  intents  and  purposes  a  land-tax ;  and  the 
'assessments  were  sometimes  expressly  called  so  (p).  Yet  a 
popular  opinion  has  prevailed,  that  the  land-tax  was  first  in- 
troduced in  the  reign  of  King  William  III.;  because,  in  the 
year  1692  a  new  assessment  or  valuation  of  estates  was  made 
throughout  the  kingdom ;  which,  though  by  no  means  a  per- 
fect one,  had  this  eflfect,  that  a  supply  of  500,0002.  was  equal 

(fi)  29  Noy.,  4  Mar.  1642.  lection,  400  (44). 

(o)  One  of  these  bills  of  aueMment,         (p)  Com.   Journ.  26  June,  9  Dec. 
in  1656,  is  preserved  in  Soobeirs  Col-      167S. 


(44)  Sir  John  Sinclair  has  given  the 
proportions  to  be  levied  upon  each 
county  of  an  assessment  of  70,000^  a 
month,  in  the  year  1660,  in  his  History 
of  the  Public  Revenue,  I  part,  189. — 
Ch. 

(45)  No  subsidies  were  granted 
either  by  the  laity  or  clergy  after  1663, 
15  Car.  II.  cc.  9  and  10.  The  learned 
judge  has  been  misled  by  the  title  to 
the  act  of  the  22  &  23  Car.  IT.  c.  3, 
in  the  year  1670,  when  he  declares  it 
was  the  last  time  of  raising  supplies  by 
way  of  subsidy:  for  the  title  of  it  is, 


"  An  act  to  grant  a  subsidy  to  his  ma- 
jesty for  supply  of  his  extraordinary 
occasions."  But  although,  among  a 
great  variety  of  other  taxes.  It,  in  the 
pound  is  to  be  raised  upon  land,  yet 
the  mode  of  collecting  it  is  totally  dif- 
ferent from  the  former  subsidy  assess- 
ment. All  the  material  clauses  of 
which  statute  are  copied  verbatim  in  that 
of  the 4  W.  &  M.  c  1  (the  U^nd-tax  act). 
The  act  of  Charlea  is  not  printed  in  the 
common  editions  of  the  Statutes  at 
Large,  but  it  is  given  at  length  in 
Keble's  edition.^CH. 
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II.  The  inalt-tax. 
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to  ]«•  in  the  pound  of  the  value  of  the  estates  given  in.  And, 
according  to  this  enhanced  valuation,  from  the  year  1693,  to 
the  present,  a  period  of  above  fourscore  years,  the  land-tax 
has  continued  an  annual  charge  upon  the  subject;  above  half 
the  time  at  As.  in  the  pound,  sometimes  at  3^.,  sometimes  at 
2«.,  twice  (q)  at  Is.,  but  vrithout  any  total  intermission.  The 
medium  has  been  3s.  Sd.  in  the  pound,  being  equivalent  with 
twenty-three  antient  subsidies,  and  amounting  annually  to 
*more  than  a  million  and  a  half  of  money.  The  method  of 
raising  it  is  by  charging  a  particular  sum  upon  each  county, 
according  to  the  valuation  given  in,  a.  d.  1692 ;  and  this  sum 
is  assessed  and  raised  upon  individuals  (their  personal  estates, 
as  well  as  real,  being  liable  thereto)  by  commissioners  ap- 
pointed in  the  act,  being  the  principal  landholders  of  the 
county,  and  their  officers  (46). 

II.  The  other  annual  tax  is  the  malt-tax ;  which  is  a  sum 
of  750,000/.  raised  every  year  by  parliament,  ever  since  1697, 
by  a  duty  of  6d.  in  the  bushel  on  malt,  and  a  proportionable 
sum  on  certain  liquors,  such  as  cider  and  perry,  which  might 
otherwise  prevent  the  consumption  of  malt.  This  is  under 
the  management  of  the  commissioners  of  the  excise ;  and  is, 
indeed,  itself  no  other  than  an  annual  excise,  the  nature  of 
which  species  of  taxation  I  shall  presently  explain ;  only  pre- 
mising at  present,  that,  in  the  year  1760,  an  additional  perpe- 
tual excise  of  Sd.  pei  bushel  was  laid  upon  malt ;  to  the  pro- 
duce of  which  a  duty  of  15  per  cent.^  or  nearly  an  additional 
halfpenny  per  bushel,  was  added  in  1779  (47);  and  that,  in 

(q)  In  the  yean  1782  and  1788. 


(46)  By  the  statute  88  Geo.  III.  c. 
60,  it  is  enacted,  that  the  land-tax  shall 
be  raised  and  paid  yearly  to  his  ma- 
jesty and  his  heirs  for  ever,  subject  to 
redemption  under  certain  rules  and 
conditions.  This  act  was  afterwards 
amended  by  several  other  acts,  all  of 
which  were  repealed,  and  the  provi- 
sions consolidated  and  amended  by  the 
statute  43  Geo.  III.  c.  1 16.  The  consi- 
deration for  redemption  shall  (^nerally 
speaking)  be  so  much  capital  stock  of 
the  three  pounds  per  centum  consolida- 
ted annuities,  or  the  three  pounds  per 


centum  reduced  annuities,  as  will  yield  a 
dividend  exceeding  the  amount  of  the 
land-tax  redeemed  by  one- tenth  part 
thereof.  This  stock  may  be  transferred 
by  the  purchaser  all  at  once,  or  by  in- 
stalments, and  in  certain  cases  the  re- 
demption may  be  made  by  payraento  in 
money. 

The  regulations  of  the  statute  are 
far  too  numerous  to  be  farther  detailed 
in  a  note. — Ch. 

(47)  By  the  statutes  of  59  Geo.  IIL 
cc.  53  and  118,  the  duties  upon  malt 
were  fixed  at  3i4  6d.  per  bushel ;  but 
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176d|  a  proportionable  excise  was  laid  upon  cider  and  perry, 
but  so  new^modelled  in  1766,  as  scarce  to  be  worth  coUect*- 
ing  (48). 

The  perpetual  taxes  are —  perpetual  taxes. 

I.  The  customs ;  or  the  duties,  toll,  tribute,  or  tariff,  pay-  i.  citttomt. 
able  upon  merchandize  exported  and  imported.  The  consi- 
derations upon  which  this  revenue  (or  the  more  antient  part 
of  it,  which  arose  only  from  exports)  was  invested  in  the  king, 
were  said  to  be  two  (r) :  1.  Because  he  gave  the  subject  leave 
to  depart  the  king4om,  and  to  carry  his  goods  along  with  him. 
2.  Because  the  king  was  bound  of  common  right  to  maintain 
and  keep  up  the  ports  and  havens,  and  to  protect  the  mer- 
chants firoQi  pirates.  Some  have  imagined  they  are  called 
with  us  customs,  because  they  were  the  inheritance  of  the 
king  by  immemorial  usage  and  the  common  law,  and  not 
granted  him  by  any  statute  (s) :  but  Sir  Edward  Coke  hath 
clearly  shewn  (/),  that  the  king^s  first  claim  to  them  was  by 
*grant  of  parliament  8  Edw.  I.  though  the  record  thereof  is  [  *dl4  ] 
not  now  extant  (49).     And,  indeed,  this  is  in  express  words 


(r)  Dyer,  165. 


(«)  Dyer,  43,  pi.  24. 


(0  2  Inst  58,  59. 


this  sum  was  reduced  to  2t.  6d,  by  the 
•tatute  of  S  Geo.  IV.  c.  18.  As  to  the 
precautions  taken  to  secure  payment 
of  the  duties,  see  the  statutes  of  8 
Geo.  IV.  c.  52,  and  of  11  Geo.  IV.  & 
1  Gul.  IV.  c  17. 

(48)  Though  the  land-tax  is  sup- 
posed, and  stated  in  the  annual  act, 
to  raise,  at  4«.  in  the  pound,  an  in- 
come of  1,989,673/.  7j.  lOJi/.  for  Eng- 
land; and  47,954/.  U.  2d.  for  Scot- 
land ;  making  in  all  2,037,627/.  9s,  0\d.: 
yet  Sir  John  Sinclair  shews,  with  great 
appearance  of  accuracy,  that  it  is  so 
uniformly  deficient,  that,  upon  an  aver- 
age, the  whole  amount  ought  not  to  be 
estimated  at  more  than  1,900,000/. — 
Ch. 

(49)  Sir  Edward  Coke  cites  a  letter 
patent  of  Edw.  I.,  in  which  the  king 
recites,  that  the  parliament  had  grant- 
ed to  him  and  his  heirs  quadam  nofta 
consueludo  upon  wool,  skins,  and  lea- 


ther; but  that  merchants  paid  duties 
and  customs  long  before,  appears  ftrom 
the  memorable  clause  in  magna  duarta, 
upon  which  Sir  Edward  Coke  is  there 
commenting;  that  clause  provides,  that 
all  merchants  shall  have  safe  conduct 
throughout  England,  ad  emtndum  tt 
vendendum  tine  omnibus  maiit  tolnetit, 
per  antiquas  et  rectat  eon$utlwiine$ ! 
and  he  says,  these  are  subsidies  or  cus- 
toms, granted  by  common  consent, 
pro  bono  publieo,  (2  Inst  58).  They 
seem  to  have  been  called  customs, 
from  having  been  paid  from  time  im- 
memorial; and  a  memorable  statute 
in  the  21  Edw.  I.  c.  5,  makes  that 
distinction.  It  states,  that  several 
people  are  apprehensive  that  the  aida^ 
tasks,  and  prizes,  which  they  had 
granted  for  the  king's  wars  and  other 
occasions,  might  be  turned  upon  them 
and  their  heirs  {en  servage)  into  an 
act  of  slavery ;  the  king  therefore  de- 
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confessed  by  statute  25  Edw.  I.  c.  7,  wherein  the  king  pro- 
mises to  take  no  customs  from  merchants  without  the  com- 
mon assent  of  the  realm,  ^^  saving  to  us  and  our  heirs,  the 
customs  on  wool,  skins,  and  leather,  formerly  granted  to  us 
by  the  commonalty  aforesaid."  These  were  formerly  called 
the  hereditarv  customs  of  the  crown ;  and  were  due  on  the 
exportation  only  of  the  said  three  commodities,  and  of  none 
other;  which  were  styled  the  staple  (50)  commodities  of  the 
kingdom,  because  they  were  obliged  to  be  brought  to  those 
ports  where  the  king's  staple  was  established,  in  order  to  be 
there  first  rated,  and  then  exported  (tf).  They  were  denomi- 
nated, in  the  barbarous  Latin  of  our  antient  records,  custun 
ma  (v)  not  consuetudinesy  which  is  the  language  of  our  law 
whenever  it  means  merely  usages.  The  duties  on  wool, 
sheep-skins,  or  woolfells,  and  leather,  exported,  were  called 
custuma  antiqua  sive  magna^  and  were  payable  by  every  mer- 
chant as  well  native  as  stranger;  with  this  difference,  that 
merchant  strangers  paid  an  additional  toll,  viz.  half  as  much 
again  as  was  paid  by  natives.  The  custuma  parva  et  nova 
were  an  impost  of  3^.  in  the  pound,  due  from  merchant 
strangers  only,  for  all  commodities,  as  well  imported  as  ex- 
ported ;  which  was  usually  called  the  alien's  duty,  and  was 
first  granted  in  31  Edw.  L  (tr).  But  these  antient  hereditary 
customs,  especially  those  on  wool  and  woolfells,  came  to  be  of 
little  account,  when  the  nation  became  sensible  of  the  advan- 
tages of  a  home  manufacture,  and  prohibited  the  exportation  of 
wool  by  statute  11  Edw.  III.  c  1. 


(«)  Dav.  9.  . 

(v)  This  apellation  seeniB  to  be  de- 
rived from  the  French  word  eouMtumy 
or  eoAiumf  which  lignifies  toll  or  tri- 
bute, and  owes  its  own  etymology  to 


the  word  eoiuf,  which  signifies  price, 
charge,  or,  as  we  have  adopted  it  in 
English,  cod. 
(flp)  4  Inst  29. 


dares  and  grants,  that  he  wiU  not 
draw  such  temporary  aids  and  taxes 
into  a  eutiom. 

This  is  a  striking  and  a  noble  in- 
stance of  a  jealous  spirit  of  liberty  in 
our  ancestors,  and  that  they  were 
anxious  to  preserve  those  rights  which 
by  wtagna  eharta  they  had  successfully 
vindicated. 

Lord  Coke,  both  in  2  Inst  58,  and 
in  4  Inst  29,  SO,  shews,  from  the  au- 


thorities he  cites,  that  customs  or  du- 
ties were  called  in  old  legal  Latin  eiu- 
tuwM  and  emuuetudinfs  indiscriminate- 
ly. But  he  seems  very  desirous  of 
inculcating  the  doctrine,  that  all  cua- 
toms  or  duties  owe  their  origin  to  the 
authority  of  parliament;  a  doctrine 
which,  both  before  and  after  his  time, 
the  crown  was  inclined  to  controvert — 
Ch. 

(50)  See  VoL  2,  p.  160. 
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There  is  also  another  ?ery  antient  hereditary  duty  belong-  Prinsvorbut- 
iiig  to  the  crown,  called  the  prisage  or  hdJerage  of  wines,    *'*^' 
which  is  considerably  older  than  the  customs,  being  taken 
notice  of  in  the  great  roll  of  the  exchequer,  8  Ric  L  still 
extant  (or).     Prisage  was  a  right  of  taking  two  tons  of  wine 
from  *every  ship  (English  or  foreign)  importing  into  England     [  *315  ] 
twenty  tons  or  more^  one  before  and  one  behind  the  mast ; 
which  by  charter  of  Edw.  I.  was  exchanged  into  a  duty  of  2«, 
for  every  ton  imported  by  merchant  strangers,  and  called  but- 
lerage,  because  paid  to  the  king's  butler  (y). 

Other  customs  payable   upon   exports  and  imports  were  other  cumoiiui. 
distinguished  into  subsidies,  tonnage,   poundage,  and  other 
imposts.     Subsidies  were  such  as  were  imposed  by  parliament  sutasdie*. 
upon  any  of  the  staple  commodities  before  mentioned,  over 
and  above  the  eiutuma  aniiqua  et  magna;  tonnage  was  a  duty  Tonnage. 
upon  all  wines  imported,  over  and  above  the  prisage  and  but- 
lerage  aforesaid :  poundage  was  a  duty  imposed  ad  valorem.  Poundage. 
at  the  rate  of  \2d,  in  the  pound,  on  all  other  merchandize 
whatsoever ;  and  the  other  imposts  were  such  as  were  occa- 
sionally laid  on  by  parliament,  as  circumstances  and  times 
required  {z).     These  distinctions  are  now  in  a  manner  forgot- 
ten, except  by  the  officers  immediately  concerned  in  this  de- 
partment; their  produce  being  in  effect  all  blended  together 
under  the  one  denomination  of  the  customs. 

By  these  we  understand,  at  present,  a  duty  or  subsidy  paid 
by  the  merchant  at  the  quay  upon  all  imported  as  well  as  ex- 
ported commodities,  by  authority  of  parliament;  unless  where, 
for  particular  national  reasons^  certain  rewards,  bounties,  or 
drawbacks,  are  allowed  for  particular  exports  or  imports. 
Those  of  tonnage  and  poundage,  in  particular,  were  at  first 
granted,  as  the  old  statutes  (and  particularly  )  Eliz.  c  19) 
express  it,  for  the  defence  of  the  realm,  and  the  keeping  and 
safeguard  of  the  seas,  and  for  the  intercourse  of  merchandize 
safely  to  come  into  and  pass  out  of  the  same.  They  were  at 
first  usually  granted  only  for  a  stated  term  of  years :  as,  for 
two  years  in  5  Ric  11.  (a) ;  but  in  Henry  the  Sixth's  time 
they  were  granted  him  for  life  by  a  statute  in  the  thirty-first 
year  of  his  reign ;  and  again  to  Edward  IV.  for  the  term  of 

(x)  Madoz,  Hist  Exch.  526,  £82.         16S9. 
(y)  DaT.  8 ;  2  BuUt  264 ;  SUt  Eitr.  (s)  Dav.  1 1,  12. 

16  Edw.  11;    Com.  Joum.   27  April,         (a)  Dav.  12. 
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his  life  also :  since  which  time  they  were  regularly  granted  to 
all  his  successors  for  life,  sometimes  at  the  first,  sometimes 
at  other  subsequent  parliaments,  till  the  reign  of  Charles  the 
*  First;  when^  as  the  noble  historian  expresses  it  (6),  his 
ministers  were  not  sufficiently  solicitous  for  a  renewal  of  this 
legal  grant  And  yet  these  imposts  were  imprudently  and 
unconstitutionally  levied  and  taken,  without  consent  of  parlia- 
ment, for  fifteen  years  together ;  which  was  one  of  the  causes 
of  those  unhappy  discontents,  justifiable  at  first  in  too  many 
instances,  but  which  degenerated  at  last  into  causeless  (61)  re- 
bellion and  murder.  For,  as  in  every  other,  so  in  this  parti- 
cular case,  the  king  (previous  to  the  commencement  of  hosti- 
lities) gave  the  nation  ample  satisfoction  for  the  errors  of  his 
former  conduct,  by  passing  an  act  (c),  whereby  he  renounced 
all  power  in  the  crown  of  levying  the  duty  of  tonnage  and 
poundage  without  the  express  consent  of  parliament;  and 
also  all  power  of  imposition  upon  any  merchandises  whatever. 
Upon  the  restoration,  this  duty  was  granted  to  King  Charles 
the  Second  for  life,  and  so  it  was  to  his  two  immediate  suc- 
cessors ;  but  now,  by  three  several  statutes,  9  Ann.  c  6,  I 
Geo.  L  c  12,  and  3  Geo.  I.  c.  7,  it  is  made  perpetual,  and 
mortgaged  for  the  debt  of  the  public  The  customs  thus 
imposed  by  parliament  are  chiefly  contained  in  two  books  of 
rates,  set  forth  by  parliamentary  authority  {d);  one  signed  by 
Sir  Harbottle  Grimstone,  speaker  of  the  house  of  commons 
in  Charles  the  Second's  time ;  and  the  other,  an  additional 
one,  signed  by  Sir  Spenser  Compton,  speaker  in  the  reign  of 
George  the  First ;   to  which  also  subsequent  additions  have 

(k)  Hist  RebelL  b.3.  (e)  16  Car.  I.  c«. 

(lO  SUt.  12 Car.  II.  c.  4;  11  Geo.  I.  c  7. 


(51)  The  decapiution  of  Charles 
may  be  thought  an  act  not  Justified  by 
politiclJ  necessity ;  and,  if  so,  It  wu  t 
judicial  murder :  but,  that  resistance 
to  his  pawer  was,  at  any  period  of  the 
struggle,  **  causeless ;"  or  that  the  li- 
berties of  the  people  could  have  been 
reasonably  secured,  if  he  had  been  per- 
mitted to  resume  the  regal  authority ; 
these  are  positions  which  not  even  the 


ingenuity  of  Blackstone  can  render 
tenable.  Charles,  no  doubt,  made  con- 
cessions, from  time  to  time,  upon  com- 
pulsion, or  to  carry  a  point ;  but  he 
felt  no  scruples  about  recalling  those 
concessions,  whenever  he  thought  he 
was  strong  enough  to  do  so  with  im- 
punity. He  was  not  a  man  to  l>e 
trusted. 
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been  made  (52).  Aliens  pay  a  larger  proportion  than  natural 
subjects,  which  is  what  is  now  generally  understood  by  the 
alien's  duty;  to  be  exempted  from  which  is  one  principal 
cause  of  the  frequent  applications  to  parliaments  for  acts  of 
naturalization  (53). 

These  customs  are  then,  we  see,  a  tax  immediately  paid  by  oeneni  remarks. 
the  merchant,  although  ultimately  by  the  consumer.  And  yet 
these  are  the  duties  felt  least  by  the  people ;  and,  if  prudently 
managed,  the  people  hardly  consider  that  they  pay  them  at 
all.  For  the  merchant  is  easy,  being  sensible  he  does  not  pay 
them  for  himself;  and  the  consumer,  who  really  *pays  them,  [  *dl7  ] 
confounds  them  with  the  price  of  the  commodity:  in  the  same 
manner  as  Tacitus  observes,  that  the  Emperor  Nero  gained 
the  reputation  of  abolishing  the  tax  of  the  sale  of  slaves^ 
though  he  only  transferred  it  from  the  buyer  to  the  seller :  so 
that  it  was,  as  he  expresses  it,  ^*  remissum  magU  specie^  quatn 
m.*  quia,  cum  venditor  pendere  juberetur,  in  partem  pretii 
emptarUms  accreicebat  («)."  But  this  inconvenience  attends  it, 
on  the  other  hand,  that  these  imposts,  if  too  heavy,  are  a 
check  and  cramp  upon  trade ;  and  especially  when  the  value 
of  the  commodity  bears  little  or  no  proportion  to  the  quantity 
of  the  duty  imposed.  This,  in  consequence,  gives  rise  also  to 
smuggling,  which  then  becomes  a  very  lucrative  employment ; 

(«)  Hist  I.  13. 


(52)  The  multifarious  laws  relating 
to  the  customs,  which  were  in  exist- 
ence previously  to  the  5th  of  July, 
lS25y  were  all  repealed  by  the  statute 
of  6  Geo.  IV.  c.  105 ;  and  such  of  the 
enactments  as  it  was  then  thought  fit  to 
retain  were  consolidated  in  the  statutes 
of  6  Geo.  IV.  cc.  106,  and  107.  The 
last-named  statutes  (together  with  se- 
veral acts  of  subsequent  date,  relating 
to  the  same  matter)  were  in  turn  re- 
pealed by  the  statute  of  3  &  4  Gul.  IV. 
c  50,  and  two  other  consolidated  acts 
were  passed,  by  one  of  which  (3  &  4 
GuL  IV.  c  51)  the  management  of  the 
customs  is  entrusted  to  a  board  of  com- 
missioners ;  and  by  the  other  act,  (3  & 
4  Gul.  IV.  c.  52),  the  general  regula- 
lation  of  the  customs  is  provided  for. 


It  is  unnecessary,  therefore,  to  look 
back  further  than  to  the  last-mentioned 
acts,  for  the  existing  law  relating  to 
the  customs.  The  subsequent  statutes 
of  3  &  4  Gul.  IV.  c.  6^,  and  of  5  &  6 
Gul.  IV.  c.  6Qt  relate  to  matters  of  de- 
tail on  this  subject. 

(53)  By  the  24  Geo.  III.  sess.  2, 
c  16,  it  was  enacted  that  the  petty  cus- 
tom, or  additional  duty  on  all  the  goods 
of  aliens  or  strangers,  should  cease, 
except  those  which  had  been  granted 
to  the  city  of  London ;  which  still  re- 
tains a  trifling  duty,  called  scavage,  on 
the  goods  of  aliens.  It  is  an  odious 
and  impolitic  tax:  and  it  would  be 
honourable  to  the  city  of  London  to 
adopt  the  liberality  of  the  legislature, 
and  to  relinquish  it. — Ch. 
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and  its  natural  and  most  reasonable  punishment,  viz.  confisca- 
tion of  the  commodity,  is  in  such  cases  quite  ineffectual ;  the 
intrinsic  value  of  the  goods,  which  is  all  that  the  smuggler  has 
paid,  and  therefore  all  that  he  can  lose,  being  very  inconsder- 
able  when  compared  with  his  prospect  of  advantage  in  evading 
the  duty.  Recourse  must  therefore  be  had  to  extraordinary 
punishments  to  prevent  it,  perhaps  even  to  capital  ones;  which 
destroys  all  proportion  of  punishment  (f)^  and  puts  murderers 
upon  an  equal  footing  with  such  as  are  really  guilty  of  no  na- 
tural, but  merely  a  positive,  offence  (54). 

There  is-  also  another  ill  consequence  attending  high  im-* 
posts  on  merchandize,  not  frequently  considered,  but  indisput-' 
ably  certain ;  that  the  earlier  any  tax  is  laid  on  a  commodity, 
the  heavier  it  falls  upon  the  consumer  in  the  end;  for  every 
trader  through  whose  hands  it  passes  must  have  a  profit,  not 
only  upon  the  raw  material  and  his  own  labour  and  time  in 
preparing  it,  but  also  upon  the  very  tax  itself  which  he  ad- 
vances to  the  government;  otherwise  he  loses  the  use  and  in- 
terest of  the  money  which  he  so  advances.  To  instance  in 
the  article  of  foreign  paper.  The  merchant  pays  a  duty  upon 
importation,  which  he  does  not  receive  again  till  he  sells  the 
commodity,  perhaps  at  the  end  of  three  months.  He  is  there- 
in *Old  ]  ^<o^  equally  entitled  to  a  profit  upon  that  duty  *which  he 
pays  at  the  custom-house,  as  to  a  profit  upon  the  original 
price  which  he  pays  to  the  manufacturer  abroad,  and  consi- 
ders it  accordingly  in  the  price  he  demands  of  the  stationer. 
When  the  stationer  sells  it  again,  he  requires  a  profit  of  the 

(/)  Montesq.  Sp.  L.  b.  18,  c.  8. 


(54)  See  ante^  p.  58,  and  the  notes 
thereto.  It  will  be  a  happy  day  for 
the  country,  if  it  ever  shall  be  ascer- 
tuiied  that  our  fiscal  wants  may  be 
supplied  without  demanding  any  du- 
ties of  excise  or  customs.  High  duties 
hold  out  irresistible  temptations  to 
smuggling ;  and  that  lawless  habit 
leads,  by  a  natural  proclirity,  to  other 
and  deeper  crimes.  The  laws  for  the 
prevention  of  smuggling  are  all  conso- 
lidated in  the  statute  of  3  &  4  Qui.  IV. 
c.  63.     In  this  statute,  the  punishment 


of  death  is  retained,  by  the  58th  and 
59th  sections,  for  cases  in  which  three 
or  more  armed  persons  assemble  to 
assist  in  the  illegal  landing  of  goods,  or 
in  rescuing  goods  seised ;  and  for  cases 
in  which  persons  shoot  at  any  boat  be- 
longing to  the  navy,  or  in  the  service  of 
the  revenue;  or  shoot  at,  or  wound, 
any  officer  employed  for  the  prevention 
of  smuggling,  or  any  person  acting  in 
his  aid  or  assistance  in  the  due  execu- 
tion of  his  duty. 
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printer  or  bookseller  upon  the  whole  sum  advanced  by  him  to 
the  merchant;  and  the  bookseller  does  not  forget  to  charge 
the  fiiU  proportion  to  the  student  or  ultimate  consumer;  who 
therefore  does  not  only  pay  the  original  duty,  but  the  profits 
of  these  three  intermediate  traders,  who  have  successively  ad* 
vanced  it  for  him.  This  might  be  carried  much  farther  in 
any  mechanical,  or  more  complicated,  branch  of  trade. 

II.  Directly  opposite  in  its  nature  to  this  is  the  excise  duty,  n.  Exdiedutia 
which  is  an  inland  imposition,  paid  sometimes  upon  the  con- 
sumption of  the  conmiodity,  or  frequently  upon  the  retail  sale, 
which  is  the  last  stage  before  the  consumption.  This  is  doubt-  The  most 
less,  impartially  speaking,  the  most  economical  way  of  taxing 
the  subject;  the  charges  of  levying,  collecting,  and  managing 
the  excise  duties,  being  considerably  less  in  proportion  than 
in  other  branches  of  the  revenue  (55).  It  also  renders  the 
commodity  cheaper  to  the  consumer  than  charging  it  with  cus~ 
toms  to  the  same  amount  would  do;  for  the  reason  just  now 
given,  because  generally  paid  in  a  much  later  stage  of  it.  But, 
at  the  same  time,  the  rigour  and  arbitrary  proceedings  of  ex- 
cise laws  seem  hardly  compatible  with  the  temper  of  a  free 
nation.  For  the  frauds  that  might  be  committed  in  this 
branch  of  the  revenue,  unless  a  strict  watch  is  kept,  make  it 
necessary,  wherever  it  is  established,  to  give  the  officers  a 
power  of  entering  and  searching  the  houses  of  such  as  deal  in 
exciseable  commodities,  at  any  hour  of  the  day,  and,  in  many 
cases,  of  the  night  likewise.  And  the  proceedings,  in  case  of 
transgressions,  are  so  summary  and  sudden,  that  a  man  may 
be  convicted  in  two  days'  time  in  the  penalty  of  many  thou- 
sand pounds,  by  two  commissioners  or  justices  of  the  peace^ 
to  the  total  exclusion  of  the  trial  by  jury,  and  disregard  of  the 
common  law  (56).    For  which  reason,  though  Lord  Clarendon 


(55)  Sir  John  Sinclair  has  calcu- 
lated that  the  expense  of  collecting  the 
duties  of  excise  is  5i  per  cent,  the  cus- 
toms lOf,  stamps  3},  salt  6 j,  and  the 
land-tax  less  than  3  per  cent,,  and  that 
the  average  expense  of  collecting  the 
whole  revenue  is  7i  per  cent,  (Hist 
Rev.  3  part,  162).— Ch. 

(56)  See  the  jurisdiction  of  the  com- 
missioners and  justices  of  the  peace 
in  cases  of  excise  in  Bum*8  Justice, 


title  **  Excise."  The  grievances  of  the 
excise,  perhaps,  exist  more  in  appre- 
hension than  in  reality.  Actions  and 
prosecutions  against  officers,  commis- 
sioners, and  justices,  for  misconduct 
in  excise  cases,  are  very  rarely  heard 
of  in  courts  of  law.  It  is  certainly 
an  evil  that  a  &ir  dealer  cannot  have 
the  benefit  of  any  secret  improvement 
in  the  management  of  his  trade  or  ma- 
nufactory ;  yet  perhaps  it  is  more  than 
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telb  us  (^),  that  to  his  knowledge  the  Earl  of  Bedford  (who 
was  made  lord  treasurer  by  King  Charles  the  First,  to  oblige 
his  parliament)  intended  to  have  set  up  the  excise  in  England, 
yet  it  never  made  a  part  of  that  unfortunate  prince's  revenue ; 
being  first  introduced,  on  the  model  of  the  Dutch  prototjrpe, 
by  the  parliament  itself,  after  its  rupture  with  the  crown.  Yet 
such  was  the  opinion  of  its  general  unpopularity,  that  when, 
in  1642,  ^^  aspersions  were  cast  by  malignant  persons  upon  the 
house  of  commons,  that  they  intended  to  introduce  excises, 
the  house  for  its  vindication  therein  did  declare,  that  these 
rumours  were  &lse  and  scandalous,  and  that  their  authors 
should  be  apprehended  and  brought  to  condign  punish- 
ment (A)."  However,  its  original  (t)  establishment  was  in 
1643,  and  its  progress  was  gradual;  being  at  first  laid  upon 
those  persons  and  commodities  where  it  was  supposed  the 
hardship  would  be  least  perceivable,  viz.  the  makers  and 
venders  of  beer,  ale,  cider,  and  perry  (A),  and  the  royalists 
at  Oxford  soon  followed  the  example  of  their  brethren  at 
Westminster,  by  imposing  a  similar  duty ;  both  sides  protest- 
ing that  it  should  be  continued  no  longer  than  to  the  end  of 
the  war,  and  then  be  utterly  abolished  (Q.  But  the  parlia- 
ment at  Westminster  soon  after  imposed  it  on  flesh,  wine, 
tobacco,  sugar,  and  such  a  multitude  of  other  commodities, 
that  it  might  fairly  be  denominated  general :  in  pursuance  of 
the  plan  laid  down  by  Mr.  Pymme,  (who  seems  to  have  been 
the  father  of  the  excise),  in  his  letter  to  Sir  John  Hotham  (m), 


(g)  Hist  b.  8. 

(h)  Com.  Journ.  S  Oct  1642. 

(i)  The  timntUtor  and  continuator 
of  Petayius's  Chronological  History 
(Lond.  1659,  fol.)  informs  us,  that  it 
was  first  moved  for,  28  Mar.  1643,  by 
Mr.  Prynne.  And  it  appears  from  the 
journals  of  the  commons,  that  on  that 
day  the  house  resoWed  itself  into  a 
committee,  to  consider  of  raising  mo- 
ney, in  consequence  of  which  the  ex- 
cise was  afterwards  voted.  But  Mr. 
Prynne  was  not  a  member  of  parlia- 


ment till  7  Nov.  1648 ;  and  published, 
in  1654,  "  A  protestation  against  the 
illegal,  detestable,  and  oft-conderancd 
tax  and  extortion  of  excise  in  generaL" 
It  is  probably,  therefore,  a  mistake  of 
the  printer  for  Mr.  Pymme,  who  was 
intended  for  chancellor  of  the  exche- 
quer under  the  Earl  of  Bedford.  (Lord 
Clar.  b.  7). 

(At)  Com.  Journ.  17  May,  1643. 

(0  Lord  Clar.  b.  7. 

(m)  80  May,  1648  i  Dugdale,  of  the 
Troubles,  120. 


an  equivalent  to  the  public  at  large,  shameful  adulterations,  as  experience 
that,  by  the  survey  of  the  excise,  the  has  fully  proved  since  wine  was  made 
commodity  is  preserved   fVom    many      subject  to  the  excise  laws. — Ch. 
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signifying,  **  that  they  had  proceeded  in  the  eicise  to  many 
particulars,  and  intended  to  go  on  farther ;  but  that  it  *would  [  *  320  ] 
be  necessary  to  use  the  people  to  it  by  little  and  little/'  And 
afterwards,  when  the  nation  had  been  accustomed  to  it  for  a 
series  of  years,  the  succeeding  champions  of  liberty  boldly 
and  openly  declared,  *^  the  impost  of  excise  to  be  the  most 
easy  and  indifferent  levy  that  could  be  laid  upon  the  peo* 
pie  (n) ;"  and  accordingly  continued  it  during  the  whole  usur- 
pation. Upon  King  Charles's  return,  it  having  then  been 
long  established,  and  its  produce  well  known,  some  part  of  it 
was  given  to  the  crown,  in  12  Car.  II.  by  way  of  purchase  (as 
was  before  observed)  for  the  feodal  tenures  and  other  oppres- 
sive parts  of  the  hereditary  revenue*  But,  from  its  first  ori- 
ginal to  the  present  time,  its  very  name  has  been  odious  to 
the  people  of  England.  It  has,  nevertheless,  been  imposed 
on  abundance  of  other  commodities  in  the  reigns  of  King 
William  III.  and  every  succeeding  prince,  to  support  the 
enormous  expenses  occasioned  by  our  wars  on  the  continent. 
Thus  brandies  and  other  spirits  are  now  excised  at  the  distil- 
lery; printed  silks  and  linens,  at  the  printer's;  starch  and  hair 
powder,  at  the  maker's;  gold  and  silver  wire,  at  the  wire- 
drawer's  ;  plate  in  the  hands  of  the  vendor,  who  pays  yearly 
for  a  licence  to  sell  it;  lands  and  goods  sold  by  auction,  for 
which  a  pound-rate  is  payable  by  the  auctioneer,  who  also  is 
charged  with  an  annual  duty  for  his  licence ;  and  coaches  and 
other  wheel  carriages,  for  which  the  occupier  is  excised, 
though  not  with  the  same  circumstances  of  arbitrary  strict- 
ness, as  in  most  of  the  other  instances.  To  these  we  may 
add  coffee  and  tea,  chocolate  and  cocoa  paste,  for  which  the 
duty  is  paid  by  the  retailer ;  all  artificial  wines,  commonly 
called  sweets;  paper  and  pasteboard,  first  when  made,  and 
again  if  stained  or  printed ;  malt,  as  before-mentioned ;  vi- 
negars ;  and  the  manu&cture  of  glass ;  for  all  which  the  duty 
is  paid  by  the  manufacturer:  hops,  for  which  the  person 
that  gathers  them  is  answerable;  candles  and  soap,  which 
are  paid  for  at  the  maker's;  malt  liquors  brewed  for  sale, 
which  are  excised  at  the  brewery;  cider  and  perry,  at  the 
vendor's;   and  leather  and  skins,  at  the  tanner's.      A  list, 

(»)  Ord.  14  Aug.  1649,  c.50;  Scobell,  72;  Scst.  1656,  c.  19;  Scobeil,  453. 
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which  no  friend  to  his  country  would  wish  to  see  farther 
increased  (57). 

*IIL  I  proceed,  therefore,  to  a  third  duty,  namely,  that 
upon  salt ;  which  is  another  distinct  branch  of  his  majesty's 
extraordinary  revenue,  and  consists  in  an  excise  of  d«.  4dL  per 
bushel  imposed  upon  all  salt,  by  several  statutes  of  King  Wil- 
liam and  other  subsequent  reigns.  This  is  not  generally 
called  an  excise,  because  under  the  management  of  different 
commissioners :  but  the  commissioners  of  the  salt  duties  have 
by  statute  1  Ann.  c  21,  the  same  powers,  and  must  .observe 
the  same  regulations,  as  those  of  other  excises.  This  tax  had 
usually  been  only  temporary ;  but  by  statute  26  Geo.  IL  c  d, 
was  made  perpetual  (58). 

IV.  Another  very  considerable  branch  of  the  revenue  is 
levied  with  greater  cheerfulness,  as,  instead  of  being  a  burden, 
it  is  a  manifest  advantage  to  the  public  I  mean  the  post- 
office,  or  duty  for  the  carriage  of  letters.  As  we  have  traced 
the  original  of  the  excise  to  the  parliament  of  1643,  so  it  is 
but  justice  to  observe  that  this  useful  invention  owes  its  first 
legislative  establishment  to  the  same  assembly.  It  is  true, 
there  existed  postmasters  in  much  earlier  times:  but  I  appre- 
hend their  business  was  confined  to  the  furnishing  of  post- 
horses  to  persons  who  were  desirous  to  travel  expeditiously, 
and  to  the  dispatching  of  extraordinary  pacquets  upon  special 
occasions.  King  James  I.  originally  erected  a  postroffice 
under  the  control  of  one  Matthew  De  Quester,  or,  Del'Eques- 
ter,  for  the  conveyance  of  letters  to  and  from  foreign  parts ; 
which  office  was  afterwards  claimed  by  Lord  Stanhope  (o),  but 

(o)  Latch,  Rep.  87. 


(67)  See  mU,  p.  807,  n.  42.  A 
property  tax  of  sufficient  amount  to 
cover  the  whole  national  expenditure, 
would,  no  doubt,  be  the  fairest  of  all 
taxes,  ^  it  were  possible  to  get  a  true 
return  of  all  property,  and  if  the  as- 
cending scale  of  the  tax  were  so  gra- 
duated as  to  make  the  public  burthen 
fall  upon  each  member  of  the  commu- 
nity in  proportion  to  his  ability  to  sus- 
tain it.  But,  unless  the  two  conditions 
of  this  hypothesis  were  both  completely 
realised,  (and  it  would  be  sanguine  to 


expect  that  either  of  them  should  be 
BO  realised),  a  property  tax  might  re- 
lieve both  the  highest  and  the  lowest 
classes  of  society,  but  bear  oppressively 
upon  the  middle  rank. 

(68)  The  sUtute  of  6  Geo.  IV.  c.  65, 
discharged  both  salt  and  rock  salt  from 
the  payment  of  all  duties,  whether  of 
excise  or  customs ;  but  the  statute  of 
6  Oeo.  IV.  c.  105,  repealed  so  much  of 
the  first-mentioned  act  as  related  to  the 
revenue  of  customs. 


OF  THE  king's  REVENUE.  321 

was  confirmed  and  continued  to  William  Frizell  and  Thomas 
Witherings,  by  King  Charles  L,  a*  d.  1632,  for  the  better 
accommodation  of  the  English  merchants  (p).  In  1635,  the 
same  prince  erected  a  letter-office  for  England  and  Scotland, 
under  the  direction  of  the  same  Thomas  Witherings,  and  set- 
tled certain  rates  of  postage  (q)  :  but  this  extended  only  to  a 
few  of  the  principal  roads,  the  times  of  carriage  were  uncer- 
tain, and  the  postmasters  on  each  road  were  required  to  fur- 
nish the  mail  with  horses  at  the  rate  of  2|^  a  mile.  *  With^  [  *322  ] 
erings  was  superseded,  for  abuses  in  the  execution  of  both  his 
offices,  in  1640;  and  they  were  sequestered  into  the  hands 
of  Philip  Burlamachy,  to  be  exercised  under  the  care  and 
oversight  of  the  king's  principal  secretary  of  state  (r).  On  the 
breaking  out  of  the  civil  war,  great  confusions  and  interrup- 
tions were  necessarily  occasioned  in  the  conduct  of  the  letter- 
office.  And,  about  that  time,  the  outline  of  the  present  more 
extended  and  regular  plan  seems  to  have  been  conceived  by 
Mr.  Edmond  Prideaux,  who  was  appointed  attorney-general 
to  the  commonwealth  after  the  murder  of  King  Charles.  He 
was  chairman  of  a  committee  in  1642  for  considering  what 
rates  should  be  set  upon  inland  letters  {s);  and  afterwards  ap- 
pointed postmaster  by  an  ordinance  of  both  the  houses  (t) ; 
in  the  execution  of  which  office  he  first  established  a  weekly 
conveyance  of  letters  into  all  parts  of  the  nation  (u) ;  thereby 
saving  to  the  public  the  charge  of  maintaining  postmasters  to 
the  amount  of  7,000/.  per  annum.  And,  his  own  emoluments 
being  probably  very  considerable,  the  common  council  of  Lon- 
don endeavoured  to  erect  another  post-office  in  opposition  to 
his;  till  checked  by  a  resolution  of  the  house  of  commons  (ti?), 
declaring,  that  the  office  of  postmaster  is  and  ought  to  be  in 
the  sole  power  and  disposal  of  the  parliament.  This  office 
was  afterwards  farmed  by  one  Manley,  in  1654  (x).  But,  in 
1657,  a  regular  post-office  was  erected  by  the  authority  of  the 
Protector  and  his  parliament  (59),  upon  nearly  the  same 

(f)  19  Rym.  Feed.  385.  (<)  Ibid.  7  Sept  1644. 

(9)  Ibid.  650 ;  20  Rym.  192.  (n)  Ibid.  21  Mar.  1649. 

(r)  20  Rym.  429.  (w)  Ibid.  21  Mar.  1649. 

(«}  Com.  Joum.  28  Mar.  1642.  (x)  Scobeil,  358. 


(59)  The  preamble  of  the  ordinance     ral  post-officCi  besides  the  benefit  to 
states,  that  the  establishing  one  gene-     commerce  and  the  convenience  of  con- 
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model  as  has  been  ever  since  adopted,  and  with  the  same  rates  of 
postage  as  were  continued  till  the  reign  of  Queen  Anne  (y\ 
After  the  Restoration  a  similar  office,  with  some  improvements, 
was  established  by  statute  12  Car.  IL  c.  35;  but  the  rates  of 
letters  were  altered,  and  some  farther  regulations  added,  by  the 
statutes  9  Ann.  c.  10,  6  Geo.  I.  c.  21,  26  Geo.  II.  c.  13,  5  Geo. 
III.  c  25,  and  7  Geo.  III.  c.  50  (60) ;  and  penalties  were 
enacted,  in  order  to  confine  the  carriage  of  letters  to  the  pub- 
lic office  only,  except  in  some  few  cases :  a  provision  which  is 
absolutely  necessary;  for  nothing  but  *an  exclusive  right 
can  support  an  office  of  this  sort :  many  rival  independent 
offices  would  only  serve  to  ruin  one  another.  The  privilege 
of  letters  coming  free  of  postage,  to  and  from  members  of 
parliament,  was  claimed  by  the  house  of  commons  in  1660, 
when  the  first  legal  settlement  of  the  present  post-office  was 
made  {z);  but  afterwards  dropped  (a)  upon  a  private  assur^ 
a  nee  from  the  crown,  that  this  privilege  should  be  allowed 
the  members  (b)  (61).     And  accordingly  a  warrant  was  con* 


(jf)  Com.  Journ.  9  June,  1657 ;  Sco- 
bell,  511. 

(x)  Com.  Journ.  17  Dec.  1660. 


(a)  Ibid.  22  Dec.  1660. 
{b)  Ibid.  16  Apr.  1735. 


veying  public  dispatches,  *'  will  be  the 
best  means  to  discover  and  prevent 
many  dangerous  and  wicked  designs 
against  the  commonwealth." 

The  policy  of  having  the  corre- 
spondence of  the  kingdom  under  the 
inspection  of  government  is  still  con- 
tinued ;  for,  by  a  warrant  from  one  of 
the  principal  secretaries  of  state,  let- 
ters may  be  detained  and  opened ;  but 
if  any  person  shall  wilfully  detain  or 
open  a  letter  delivered  to  the  post- 
office  without  such  authority,  he  shall 
forfeit  20/.,  and  be  incapable  of  having 
any  future  employment  in  the  post- 
office.  (9  Ann.  c  10,  s.  40).  But  it  has 
been  decided,  that  no  person  is  subject 
to  this  penalty  but  those  who  are  em- 
ployed in  the  post-office.  (5  T.  R.  101). 
— Ch. 

(60)  See  the  subsequent  statutes  of 
41  Geo.  III.  c.  7 ;  42  Geo.  HI.  c.  81 ; 
46  Geo.  III.  cc.  61  &  92 ;  57  Geo.  III. 


c.  66 ;  4  Geo.  IV.  c.  81 ;  5  Gea  IV. 
cc.  10  &  20;  6  Geo.  IV.  cc.  28  &  44; 
7  &  8  Geo.  IV.  cc.  6  &  21,  (particularly 
the  last-mentioned  statute) ;  4  ft  5  G«L 
I  v.  c.  7 ;  5  fr  6  Gul.  I  v.  c.  25,  as  to  Ibrdgn 
letters ;  and,  with  respect  to  Ireland*  53 
Geo.  III.  c.  58,  and  2  GuL  IV.  c.  15. 

(61)  The  following  account  of  it  in 
the  23  vol.  Pari.  Hist.  p.  56,.  is  cu- 
rious, and  proves  what  originally  were 
the  sentiments  of  the  two  houses  re- 
specting  this  privilege.  "  Colonel  Titus 
reported  the  bill  for  the  settlement  of 
the  post-office,  with  the  amendments: 
Sir  Walter  Carle  delivered  a  proviso 
for  the  letters  of  all  members  of  par- 
liament to  go  free,  during  their  sitting ; 
Sir  Heneage  Finch  said.  It  was  a  jmwt 
mendicant  provisOf  and  bthw  the  hoiumr 
of  the  haute.  Mr.  Prynn  spoke  also 
against  the  proviso :  Mr.  Bunckley, 
Mr.  Boscawen,  Sir  GeoYge  Downing, 
and  Serjeant  Charlton,  for  it ;  the  lat- 
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stantly  issued  to  the  post-master-general  (e),  directing  the  al- 
lowance thereof,  to  the  extent  of  two  ounces  in  weight:  till  at 
length  it  was  expressly  confirmed  by  statute  4  Greo.  IIL  c.  24 ; 
which  adds  many  new  regulations,  rendered  necessary  by  the 
great  abuses  crept  into  the  practice  of  franking  (62);  whereby 
the  annual  amount  of  franked  letters  had  gradually  increased, 
from  23,600/.  in  the  year  1715,  to  170^00/.  in  the  year 
1768  {d).  There  cannot  be  devised  a  more  eligible  method 
than  this,  of  raising  money  upon  the  subject:  for  therein  both 
the  government  and  the  people  find  a  mutual  benefit.  The 
government  acquires  a  large  revenue;  and  the  people  do  their 
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(c)  Com.  Journ.  26  Feb.  1734. 


(d)  Ibid.  28  Mar.  1764. 


ter  saying,  '  The  council's  letters  went 
free.'  The  question  being  called  for, 
the  speaker,  Sir  Harbottla  Orimstone, 
was  unwilling  to  put  it ;  saying,  he  was 
ashamed  cf  U;  nevertheless,  the  pro- 
viso was  carried,  and  made  part  of  the 
bill,  which  was  ordered  to  be  in- 
grossed."  This  proviso  the  lords  dis- 
agreed to,  and  left  it  out  of  the  bill ; 
and  the  commons  agreed  to  their 
amendment.     (S  Hats.  82). — ^Cb. 

(62)  And  that  the  great  loss  to  the 
public  revenue  by  the  exercise  of  this 
privilege  might  be  farther  diminished, 
the  24  Geo.  III.  sess.  2,  c.  87,  pro- 
vides, that  no  letter  shall  go  free,  un- 
less the  member  shall  write  the  whole 
of  the  sapencription,  and  shall  add 
bis  own  name,  and  that  of  the  post- 
town  from  which  the  letter  is  intended 
to  be  sent,  and  the  day  of  the  month 
in  words  at  length,  besides  the  year, 
which  may  be  in  figures ;  and  unless 
the  letter  shaU  be  put  into  the  post- 
office  of  the  place,  so  that  it  may  be 
sent  on  the  day  upon  which  it  is  dated. 
And  no  letter  shall  go  free  directed  to 
a  member  of  either  house,  unless  it  is 
directed  to  him  where  he  shall  actually 
be  at  the  delivery  thereof,  or  to  his  re- 
sidence in  London,  or  to  the  lobby  of 
his  house  of  pariiament  And  if  angr* 
person  shall  franduleatly  counterfeit  or 


alter  such  superscription,  he  shall  be 
guilty  of  felony,  and  shall  be  trans- 
ported for  seven  years.  But,  in  case 
of  bodily  infirmity,  a  member  may  au- 
thorise another  person  to  write  the  su- 
perscription. 

By  the  85  Oea  III.  c.  B^t  the  privi- 
lege of  franking  is  still  farther  re- 
strained. By  that  statute,  no  letter 
directed  by  or  to  any  member  shall  go 
free,  which  shall  exceed  one  ounce  in 
weight,  nor  any  letter  directed  by  a 
member,  unless  he  is  within  twenty 
miles  of  the  post-town  from  which  it  is 
to  be  sent  on  the  day,  or  the  day  before 
the  day,  on  which  it  is  put  into  the 
post-office.  And  no  member  shall 
send  more  than  ten,  or  receive  more 
than  fifteen  letters  in  one  day,  free 
from  postage.  Single  letters  sent  and 
received  by  the  non-comroisnoned  offi- 
cers and  private  men  in  the  navy  and 
army,  under  certain  restrictions,  shall 
be  subject  only  to  the  postage  of  one 
penny  each.  By  42  Geo.  III.  c.  68, 
these  acts  are  extended  to  the  memben 
of  the  united  kingdom.  It  has  been 
decided  that  under  these  statnties  a 
Roooan  Catholic  peer  is  not  entitled  to 
send  or  receive  letters  free  from  post- 
age. {Lord  Peire  ▼.  Lord  Auehkmd, 
postmaster -general,  2  Bos.  ft  Pnll. 
189).— Cu. 
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business  with  greater  ease,  expedition^  and  cheapness,  than 
they  would  be  able  to  do  if  no  such  tax  (and  of  course  no  such 
office)  existed  (63). 

V.  A  fifth  branch  of  the  perpetual  revenue  consists  in  the 
stamp  duties,  which  are  a  tax  imposed  upon  all  parchment 
and  paper  whereon  any  legal  proceedings  (64),  or  private  in* 
struments  of  almost  any  nature  whatsoever,  are  written :  and 
also  upon  licences  for  retailing  wines,  letting  horses  to  hire, 
and  for  certain  other  purposes;  and  upon  all  almanacks,  news- 
papers, advertisements,  cards,  dice,  and  pamphlets  containing 
less  than  six  sheets  of  paper  (65).  These  imposts  are  very 
various,  according  to  the  nature  of  the  thing  stamped,  rising 
gradually  from  a  penny  to  ten  pounds.  This  is  also  a  tax, 
which  though  in  some  instances  it  may  be  heavily  felt,  by 
greatly  increasing  the  expense  of  all  mercantile  as  well  as 
legal  proceedings,  yet,  if  moderately  imposed,  is  of  service  to 
the  public  in  general,  by  authenticating  ^^instruments,  and 


(63)  It  was  determined  so  long  ago 
as  the  13  Will.  III.  by  three  of  the 
judges  of  the  court  of  King's  Bench, 
though  contrary  to  the  pertinacious 
opinion  of  Lord  C.  J.  Holt,  that  no 
action  could  be  maintuned  against  the 
postmaster-general  for  the  loss  of  bills 
or  articles  sent  in  letters  by  post 
(I  Ld.  Raym.646;  Comyns,  100,  ftc.) 
A  similar  action  was  brought  against 
Lord  Le  Despencer  and  Mr.  Carteret, 
postmaster'general  in  1778;  and  the 
Bon-liability  of  these  officers  seems  as 
ftilly  established  as  if  it  had  been  de« 
clared  by  the  full  authority  of  parlia- 
ment    (Cowp.  754). 

For  this  reason  it  is  recommended, 
by  the  secretary  of  the  post-office,  to 
out  bank-notes,  and  to  send  one  half  at 
a  time.  This  is  the  only  safe  mode  of 
tending  bank-notes,  as  the  bank  would 
never  pay  the  holder  of  that  half  which 
had  been  fraudulently  obtained, 

Postmasters  are  bound  to  deliver  the 
letters  to  the  inhabitants  of  a  country 
town,  within  the  usual  and  established 
limiu  of  the  town,  without  any  addi- 
tion to  the  rate  of  postage.     (5  Burr. 


2709;  2  BL  Rep.  906;  Cowp.  182).— 
Ch. 

[But  where  the  old  limits  of  a  town 
have  been  greatly  extended,  if  the  re- 
mote inhabitants  chooee  to  have  their 
letters  delivered  at  their  own  houses,  it 
seems  the  postmaster  is  entitled  to 
make  an  additional  charge  for  such  de- 
livery. The  question  was  recently 
raised  at  Cheltenham,  and  decided  in 
favour  of  the  postmaster. — Ed.} 

(64)  By  the  statute  of  5  Geo.  IV. 
c.  41,  certain  duties  on  law  proceedings 
were  repealed:  for  the  items,  which 
are  too  numerous  to  be  here  cited,  see 
the  schedule  to  the  said  act 

(65)  The  stamp  duties  on  receipts 
for  sums  under  5L,  on  insurances  of 
fSurming  stock,  and  on  pamphlets,  were 
repealed  by  the  statute  of  3  &  4  GuL 
IV.  c.  28  ;  which  act  also  reduced  the 
stamp  duties  on  advertisements,  and  on 
certain  sea  insurances.  The  statute  of 
9  Geo.  IV.  c.  18,  reduced  the  stamp 
duties  on  cards  and  dice :  the  tempta- 
tion to  smuggle  cards  is  now  very  slight. 
The  duty  on  almanacks  was  repealed 
by  the  statute  of  4  ft  5  Gul.  IV.  c.  57. 
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rendering  it  much  more  difficult  than  formerly  to  forge  deeds 
of  any  standing ;  since,  as  the  officers  of  this  branch  of  the 
revenue  vary  their  stamps  frequently,  by  marks  perceptible  to 
none  but  themselves,  a  man  that  would  forge  a  deed  of  King 
William's  time,  must  know  and  be  able  to  counterfeit  the 
stamp  of  that  date  also.  In  France  and  some  other  countries 
the  duty  is  laid  on  the  contract  itself,  not  on  the  instrument 
in  which  it  is  contained ;  (as,  with  us  too,  besides  the  stamps 
on  the  indentures,  a  tax  is  laid  by  statute  8  Ann.  c.  9,  of  6{L  * 
in  the  pound,  upon  every  apprentice-fee,  if  it  be  50L  or  under; 
and  1«.  in  the  pound  if  it  be  a  greater  sum);  but  this  tends  to 
draw  the  subject  into  a  thousand  nice  disquisitions  and  dis- 
putes concerning  the  nature  of  his  contract,  and  whether  tax- 
able or  not;  in  which  the  farmers  of  the  revenue  are  sure  to 
have  the  advantage  (e)  (66).  Our  general  method  answers 
the  purposes  of  the  state  as  well,  and  consults  the  ease  of 
the  subject  much  better.  The  first  institution  of  the  stamp 
duties  was  by  statute  5  &  6  W.  &  M.  c.  21,  and  they  have 
since,  in  many  instances^  been  increased  to  ten  times  their 
original  amount  (67). 

VI.  A  sixth  branch  is  the  duty  upon  houses  and  windows,  ^^•^^^'von 
As  early  as  the  Conquest,  mention  is  made  in  domesday  book  ^ow, 
of  fiimage,  or  fuage,  vulgarly  called  smoke  farthings;  which 
were  paid  by  custom  to  the  king  for  every  chimney  in  the 
house.  And  we  read  that  Edward  the  black  prince  (soon 
after  his  successes  in  France)  in  imitation  of  the  English 
custom,  imposed  a  tax  of  a  florin  upon  every  hearth  in  his 
French  dominions  (f).  But  the  first  parliamentary  esta- 
blishment of  it  in  England  was  by  statute  13  &  14  Car.  II.  c« 
10,  whereby  an  hereditary  revenue  of  25.  for  every  hearth  in 
all  houses  paying  to  church  and  poor,  was  granted  to  the  king 

(e)  Sp.  of  L.  b.  ziii.  c.  9. 
(/)  Mod.  Un.  Hist,  zziii.  463  ;  Spelm.  Gloss,  tit.  **  Fuage." 


(66)  It  b  considered  a  rule  of  con-  have  an  undue  advantage  in  our  courts, 

struction  of  revenue  acts,  in  ambiguous  — Ch. 

cases,  to  lean  in  favour  of  the  revenue.  (67)  A  bill  introduced  by  the  chan- 

This  rule  is  agreeable  to  good  policy  cellor  of  the  exchequer  for  the  conso- 

and  the  public  interests ;  but,  beyond  lidation  of  the  whole  of  the  stamp  acts, 

that,  which  may  be  regarded  as  esta-  is  now  (May,  1886)  before  th^  house 

blished  law,  no  one  can  ever  be  said  to  of  commons. 
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for  ever.  And,  by  subsequent  statutes  for  the  more  regular 
assessment  of  this  tax,  the  constable  and  two  other  substan- 
tial inhabitants  of  the  parish^  to  be  appointed  yearly,  (or  the 
surveyor,  appointed  by  the  crown,  together  with  such  con- 
stable or  other  public  officer),  were,  once  in  every  •year,  em- 
powered to  view  the  inside  of  every  house  in  the  parish.  But, 
upon  the  Revolution,  by  stat.  1  W.  &  M.  st.  1,  c.  10,  hearth- 
money  was  declared  to  be  ^^not  only  a  great  oppression  to  the 
poorer  sort,  but  a  badge  of  slavery  upon  the  whole  people, 
exposing  every  man's  house  to  be  entered  into,  and  searched 
at  pleasure,  by  persons  unknown  to  him ;  and  therefore,  to 
erect  a  lasting  monument  of  their  majesties'  goodness  in  every 
house  in  the  kingdom,  the  duty  of  hearth-money  was  taken 
away  and  abolished."  This  monument  of  goodness  remains 
among  us  to  this  day :  but  the  prospect  of  it  was  somewhat 
darkened,  when  in  six  years  afterwards,  by  statute  7  Will.  IIL 
c.  18,  a  tax  was  laid  upon  all  houses  (except  cottages)  of  Sv., 
now  advanced  to  Ss.  per  annum^  and  a  tax  also  upon  all  win- 
dows, if  they  exceeded  nine,  in  such  house;  which  rates  have 
been  from  time  to  time  {ff)  varied,  being  now  extended  to  all 
windows  exceeding  six :  and  power  is  given  to  surveyors  ap- 
pointed by  the  crown,  to  inspect  the  outside  of  houses,  and 
also  to  pass  through  any  house  two  days  in  the  year,  into  any 
court  or  yard,  to  inspect  the  windows  there.  A  new  duty  from 
6d,  to  U,  in  the  pound,  was  also  imposed  by  statutes  18  Greo. 
III.  c.  26,  and  19  Geo.  III.  c.  59,  on  every  dwelling-house 
inhabited,  together  with  the  offices  and  gardens  therewith 
occupied :  which  duty,  as  well  as  the  former,  is  under  the 
direction  of  the  commissioners  of  the  land<>tax  (68). 

(g)  Stat  20  Geo.  II.  c.  3 ;  31  Geo.  II.  c.  22;  2  Gea  III.  c.  8;  6  Gea  III. cS8. 


(68)  The  duties  on  houses,  windows, 
and  male  servants,  were  greatly  in- 
creased by  the  statutes  of  48  Geo.  III. 
c.  66,  and  62  Geo.  III.  c  93,  but  lowered 
again  by  the  statutes  of  4  Geo.  IV.  c.  1 1., 
and  6  Geo.  IV.  c  7.  The  house -tax 
was  entirely  taken  off  by  the  statute  of 
4  &  6  GuL  IV.  c.  19,  and  the  current  of 
public  opinion,  at  present,  nuts  strongly 


in  favour  of  the  abolition  of  the  whole 
of  the  assessed  taxes.  If  that  can  be 
effected  by  economy,  it  will  be  most 
desirable ;  but,  if  the  burden  of  tax- 
ation is  not  thereby  Co  be  lightened, 
but  only  shifted  to  other  shoulders,  dM 
advantage  of  such  a  proceeding  nay  be 
doubted.    (See  mnU,  pp.  807,  320). 
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VII.  The  seventh  branch  of  the  extraordinary  perpetual  vii.  MAieitfTuit 
revenue  is  a  duty  of  21«.  per  annum  ior  every  male  servant  ^"^ 
retained  or  employed  in  the  several  capacities  specifically 
mentioned  in  the  act  of  parliament,  and  which  almost  amount 

to  an  universality,  except  such  as  are  employed  in  husbandry, 
trade,  or  manufactures.  This  was  imposed  by  statute  17 
Geo.  III.  c.  89,  amended  by  19  Geo.  III.  c  59,  and  is  under 
the  management  of  the  commissioners  of  the  land  and  win^ 
dow-tax. 

VIII.  An  eighth  branch  is  the  duty  arising  from  licences  viii.  Hackney 
to  hackney  coaches  (69)  and  chairs  in  London,  and  the  parts 
adjacent.    In  1654  two  hundred  hackney  coaches  were  allowed 

within  London,  Westminster,  and  six  miles  round,  under  the 
direction  of  the  court  of  aldermen  (A).  By  statute  13  &  14 
Car.  11.  c.  2,  four  hundred  were  licensed ;  and  the  money 
arising  thereby  was  applied  to  repairing  the  streets  (t).  This 
number  was  increased  to  seven  hundred  by  statute  5  W.  &  M. 
c.  22,  and  the  duties  vested  in  the  crown :  and  by  the  statute 
9  Ann.  c.  23,  and  other  subsequent  statutes  for  their  govern- 
ment (j),  there  are  now  a  thousand  licensed  coaches  and  four 
hundred  chairs  (70).  This  revenue  is  governed  by  commis* 
sioners  of  its  own  (71),  and  *is,  in  truth,  a  benefit  to  the  sub-  [  *326  ] 
ject ;  as  the  expense  of  it  is  felt  by  no  individual,  and  its  ne- 
cessary regulations  have  established  a  competent  jurisdiction, 
whereby  a  very  refractory  race  of  men  may  be  kept  in  some 
tolerable  order. 

IX.  The  ninth  and  last  branch  of  the  king's  extraordinary  ix.  The  duty 

•      a        1  ^H%  t  •  upon  office!  *m 

perpetual  revenue  is  the  duty  upon  offices  and  pensions ;  con- 
sisting in  an  annual  payment  of  Is.  in  the  pound  (over  and 

(A)^Scobell,  313.  c.  15;  7  Geo.  III.  c.44;  10  Geo.  III. 

(i)  Com.  Journ.  14  Feb.  1661.  c.  44;   11  Geo.  III.  cc24,  28;  12  Geo. 

0)  10  Ann.  c.  19,  s.  158 ;  12  Geo.  I.      III.  c.  49. 


(69)  The  laws  relating  to  hackney  hackney  carriages  is  very  greatly  in- 
carriages,  and  the  duties  thereon,  were  creased. 

consolidated  by  the  statute  of  1  &  2  (71)  It  is  now  placed  under  the  com- 

Gul.  IV.  c.  22.  missioners  of  stamps,  by  the  statute  of 

(70)  The  number  of  chairs  is,  pro-  1  &  2  Gul.  IV.  c.  ^2. 
bably,    diminished :    the    number    of 
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The  net  produee 
of  theieteTenl 
braochef  of  the 
revenue. 


Remarkv. 


above  all  other  duties)  (A)  out  of  all  salaries,  fees,  and  perqui- 
sites of  offices  and  pensions  payable  by  the  crown,  exceeding 
the  value  of  100/.  per  annum.  This  highly  popular  taxation 
was  imposed  by  statute  31  Geo.  II.  c.  22,  and  is  under  the 
direction  of  the  commissioners  of  the  land-tax  (72). 

The  clear  net  produce  of  these  several  branches  of  the 
revenue,  after  all  charges  of  collecting  and  management  paid, 
amounts  at  present  annually  to  about  seven  millions  and  three 
quarters  sterling ;  besides  more  than  two  millions  and  a  quar^ 
ter  raised  by  the  land  and  malt-tax  (73).  How  these  immense 
sums  are  appropriated,  is  next  to  be  considered.  And  this  is, 
first  and  principally,  to  the  payment  of  the  interest  of  the 
national  debt  (74). 

In  order  to  take  a  clear  and  comprehensive  view  of  the 
nature  of  this  national  debt,  it  must  first  be  premised,7that 
after  the  revolution,  when  our  new  connexions  with  Europe 
introduced  a  new  system  of  foreign  politics,  the  expenses  of 
the  nation,  not  only  in  settling  the  new  establishment,  but  in 
maintaining  long  wars,  as  principals,  on  the  continent,  for  the 
security  of  the  Dutch  barrier,  reducing  the  French  monarchy, 
settling  the  Spanish  succession,  supporting  the  house^of  Aus- 
tria, maintaining  the  liberties  of  the  Germanic  body,  and  other 
purposes,  increased  to  an  unusual  degree :  insomuch  that  it 
was  not  thought  advisable  to  raise  all  the  expenses  of  any  one 
year  by  taxes  to  be  levied  within  that  year,  lest  the  unaccus- 
tomed weight  of  them  should  creaie  murmurs  among  the  peo- 
ple. It  was  therefore  the  policy  of  the  times  to  anticipate 
the  revenues  of  their  posterity,  by  borrowing  immense  sums 
for  the  current  service  of  the  state,  and  to  lay  no  more  taxes 


(k)  Previous  to  this,  a  deduction  of 
6d.  in  the  pound  was  charged  on  ail 
pensions  and  annuities,  and  all  sala- 
ries, fees,  and  wages  of  ail  offices  of 
profit  granted  by  or  derived  from  the 
crown ;  in  order  to  pay  the  Interest,  at 
the  rate  of  three  per  cent  on  one  mil- 


lion, which  was  raised  for  discharging 
the  debts  of  the  civil  list,  by  statutes 
7  Geo.  I.  St  1,  c  27 ;  11  Geo.  I.  c  17  ; 
and  12  Geo.  I.  c.  2.  This  million,  be- 
ing cha^^d  on  this  particular  fund,  is 
not  considered  as  any  part  of  the  na- 
tional debt 


(72)  By  statute  3  &  4  Gul.  IV.  c  95, 
additional  commissioners  were  ap- 
pointed. 

(73)  Since  this  was  written  by  the 


author,  that  sum  has  been  immensely 
augmented. — Ch. 

(74)  See  ante,  p.  807,  n. 


OF  THE  king's  REVENUE. 


326 


upon  the  subject  than  would  suffice  to  pay  the  annual  interest 
of  the  sums  so  borrowed:  by  this  means  converting  *the  prin-  [  *327  ] 
cipal  debt  into  a  new  species  of  property,  transferable  from  one 
man  to  another  at  any  time  and  in  any  quantity.  A  system 
which  seems  to  have  had  its  original  in  the  state  of  Florence, 
A.  D.  1344 :  which  government  then  owed  about  60,000/. 
sterling;  and,  being  unable  to  pay  it,  formed  the  principal 
into  an  aggregate  sum,  called  metaphorically  a  mount  or  bemk, 
the  shares  whereof  were  transferable  like  our  stocks,  with  in- 
terest at  five  per  cent.y  the  prices  varying  according  to  the 
exigencies  of  the  state  (/).  This  policy  of  the  English  par-  Foundation  or 
liamentlaid  the  foundation  of  what  is  called  the  national  debt: 
for  a  few  long  annuities  created  in  the  reign  of  Charles  II.  will 
hardly  deserve  that  name.  And  the  example  then  set  has 
been  so  closely  followed  during  the  long  wars  in  the  reign  of 
Queen  Anne,  and  since,  that  the  capital  of  the  national  debt 
(funded  and  unfunded)  amounted  at  the  close  of  the  session  in 
June,  1777,  to  about  an  hundred  and  thirty-six  millions  (75) ; 
to  pay  the  interest  of  which,  together  with  certain  annuities 
for  lives  and  years,  and  the  charges  of  management,  amounting 
annually  to  upwards  of  four  millions  and  three  quarters,  the 
extraordinary  revenues  just  now  enumerated  (excepting  only 
the  land-tax  and  annual  malt^tax)  are  in  ihe  first  place  mort- 
gaged, and  made  perpetual  by  parliament  Perpetual,  I  say; 
but  still  redeemable  by  the  same  authority  that  imposed  them: 
which,  if  it  at  any  time  can  pay  off  the  capital,  will  abolish 
those  taxes  which  are  raised  to  discharge  the  interest. 

By  this  means  the  quantity  of  property  in  the  kingdom  is  lu, 
greatly  increased  in  idea,  compared  with  former  times;  yet,  if 

(Q  Pro  tempore,  pro  tpe,  pro  eommo-     cii.     (Aretin).      See  Mod.  Un.  Hist. 
do,  minuilur  eorum  pretium  atque  auget-'     xxxvi.  116. 


(75)  The  national  debt  in  1755, 
previous  to  the  French  war,  was 
£72,289,000 ;  interest,  £2,654,000. 

In  January  1776,  before  the  Ame- 
rican war,  it  was~> 
£123,964,000;  interest,  £4,411,000. 

In  1786,  previous  to  which  the  whole 
debt  of  the  last  war  was  not  funded,  it 


£239,154,000;    interest,  £9,275,000. 

Exclusive  of  a  capital  of  £1,991,000, 
granted  by  parliament  to  the  Ame- 
rican loyalists,  as  a  compensation  for 
their  loss  of  property.     (Brief  Exam. 

10) Ch. 

[In  round  numbers,  the  debt  may,  in 
1836,  be  stated  at  eight  hundred  mil- 
lions,'^and  the  annual  interest  thereon 
at  twenty-eight  millions. — Ed.] 
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we  coolly  consider  it,  not  at  all  increased  in  reality.  We  may 
boast  of  large  fortunes,  and  quantities  of  money  in  the  fiinds. 
But  where  does  this  money  exist?  It  exists  only  in  name,  in 
paper,  in  public  faith,  in  parliamentary  security;  and  that  is 
undoubtedly  sufficient  for  the  creditors  of  the  public  to  rely 
on.  But  then  what  is  the  pledge  which  the  public  faith  has 
pawned  for  the  security  of  these  debts?  The  land,  the  trade, 
and  the  personal  industry  of  the  subject;  from  which  the  mo- 
ney must  arise  that  supplies  the  several  taxes.  In  these  there- 
[  ♦328  ]  fore,  and  these  only,  the  property  of  the  public  *creditors  does 
really  and  intrinsically  exist;  and  of  course  the  land,  the  trade, 
and  the  personal  industry  of  individuals,  are  diminished  in 
their  true  value  just  so  much  as  they  are  pledged  to  answer. 
If  A.'s  income  amounts  to  100/.  per  camum;  and  he  is  so  far 
indebted  to  B.,  that  he  pays  him  50/.  per  anman  for  his  inter- 
est; one  half  of  the  value  of  A.'s  property  is  transferred  to 
B.,  the  creditor.  The  creditor's  property  exists  in  the  demand 
which  he  has  upon  the  debtor,  and  no  where  else;  and  the 
debtor  is  only  a  trustee  to  his  creditor  for  one  half  of  the  value 
of  his  income.  In  short,  the  property  of  a  creditor  of  the 
public  consists  in  a  certain  portion  of  the  national  taxes:  by 
how  much  therefore  he  is  the  richer,  by  so  much  the  nation, 
which  pays  these  taxes,  is  the  poorer  (76). 


(76)  It  is  a  very  erroneous  notion  has  yet  been  devised,  could  be  col- 

Indced  to  suppose  that  the  property  of  lected  at  once,  without  exhausting  the 

the  kingdom  is  increased  by  national  patience  and  endurance  of  the  people, 

debts,   contracted  in  consequence   of  But  by  the  method  of  funding,  the  sub- 

the  expenses  of  war.     On  the  con-  jects  are  induced  to  suppose  that  their 

trary,  the  principal  of  the  debt  is  the  suffering  consists  only  in  the  payment 

exact  amount  of  the  property  which  the  of  the  yearly  interest  of  this  immense 

nation  has  lost  from  its  capital  for  ever,  waste.     The  ruin  is  completed  before 

The  American  war  cost  the  nation  116  the  interest  commences,   for    that    is 

millions  sterling,  and  the  effect  is  pre-  paid  by  the  nation  to  the  nation,  and 

cisely  the  same  as  if  so  much  of  its  returns  back  to  its  former  channel  and 

wealth   and  treasure  in   corn,   cattle,  circulation:  like  the  balls  in  a  tennis 

cloth,  ammunition,  coin,  &c.,  had  been  court,    however  they  may   be  tossed 

collected  together  and  thrown  into  the  from  one  side  to  the  other,  their  sum 

sea,  besides  the  loss  accruing  from  the  and  quantity  within  the  court  continue 

destruction  of  many  of  its  most  produc-  the  same.   The  extravagance  of  indivi- 

tive  hands.      When  this  property  is  duals  naturally  suggested  the  system  of 

consumed,  it  never  can  be  retrieved,  funding  the  public  debts.    When  a  man 

though  industry  and  care  may  acquire  cannot  satisfy  the  immediate  demands 

and  accumulate  new  stores.     Such  a  of  his  creditor,  it  Is  an  obvious  expe- 

supply,  by  no  mode  of  taxation  that  dient  to  give  him  a  promissory  note  to 
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The  only  advantage  that  can  result  to  a  nation  from  public  JJ^^S^** 
debts  is  the  increase  of  circulation,  by  multiplying  the  cash  of 


pay  him  at  a  future  day,  with  interest 
for  the  time ;  and,  if  this  is  an  assign- 
able note,  so  that  the  creditor  may  be 
enabled  to  persuade  another  to  advance 
him  the  principal,  and  to  stand  in  his 
place,  it  is  exactly  similar  to  the  debts 
or  securities  of  government,  except  that 
In  general  they  are  not  payable  at  any 
definite  time.      All  debts,    when  no 
effects  remain,  both  in  public  and  pri- 
vate, are  certain  evidence  of  the  waste 
and  consumption  of  so  much  property, 
which  nothing  can  restore,  though  fru- 
gality and  industry  may  alleviate  the 
future  consequences.     When  a  debt  is 
contracted,  a  man  is  not  richer  for  pay- 
ing it ;  if  he  owes  one  hundred  pounds, 
and  pays  interest  for  it,  he  is  in  no 
degree  richer  by  calling  in  one  hun- 
dred pounds  from  which  he  receives 
the  same  interest,  and  therewith  dis- 
charges the  debt ;  but  probably,  if  he 
does  so,  he  will  feel  himself  more  com- 
fortable and  independent,  and  will  find 
his  credit  higher  if  his  occasions  should 
oblige  him  to  borrow  in  future.     So  it 
is  with  governments :  when  the  debt  is 
contracted,  and  the  money  spent,  the 
mischief  is  done,  the  discharge  of  the 
debt  can  add  nothing  (or  little  compa- 
ratively) immediately  to  the  stock  or 
capital  of  the  nation.     But  yet  these 
important  consequences  may  be   ex- 
pected from  it,  viz.  from  the  abolition 
of  taxes  upon  candles,  soap,  salt,  beer, 
and  upon  a  melancholy  catalogue  of  the 
necessary  articles  of  life,  taxes  which 
take  from  those  who  have  nothing  to 
spare — the  price  of  labour  would  be 
lowered,  manufactures  would  flourish 
with  renewed  vigour,  the  minds  of  the 
people  would  be  cheered,  and  the  na- 
tion would  again  have  credit  and  spirit 
to  meet  its  most  formidable  enemies, 
and  to  repel  and  resent  both  injury  and 
insult     All  the  nations  of  Europe  have 
learnt  from  such  dear-bought  expe- 


rience, that  poverty  and  misery  are  the 
inevitable  consequences  ot  war,  as  to 
give  us  reason  to  hope  that  the  lives 
and  property  of  mankind  will  net  in 
future  be  dissipated  with  the  profusion 
and  wantonness  of  former  times. — Ch. 
[Mr.  Christian's  note  requires  quali- 
fication.     Unless  it  could  be  shewn 
that  no  part  of  the  sum  for  which  the 
nation  is  a  debtor  has,  directly  or  indi- 
rectly, been  expended  upon,  or  pro- 
moted, permanent  national  improve- 
ments, the  proof  of  the  assertion  that 
"  the  whole  principal  of  the  debt  is  the 
exact  amount  of  the  property  which  the 
nation  has  lost  from  its  capital  forever,*' 
must  be  considered  as  defective.   Even 
if  it  could  be  shewn  that  not  a  shilling 
of  the  money  borrowed  had  been,  di- 
rectly, expended    in    such  beneficial 
manner,   it  would  remain  to  be  in- 
quired, whether  the  commercial  and 
manufacturing  advantages,  amounting 
almost  to  a  monopoly,  which  we  pos- 
sessed firom  the  year  1793  till  the  year 
1815,  did  not  grow  out  of  the  wars 
(the  unnecessary,  and  therefore  uigust 
wars,  as  the  present  writer  cannot  but 
think  them)   in  which  we  were   en- 
gaged during  that  period.    If  they  did, 
(and  who  doubts  the  fact?)  then,  as 
against  the  debt  incurred  by  war  ex- 
penditure, credit  should  be  given  for 
the  wealth  accumulated  during  hostili- 
ties.    To  settle  the  exact  proportions 
between  the  capital  sunk  in  one  way, 
and  the  capital  acquired   in  various 
other  shapes,  would  be  hardly  possible; 
but,  when  we  reflect  upon  the  vast 
number  of  new  and  useful  buildings, 
canals,  roads,  and  railways ;  and  upon 
the  extent  of  successful  drainage,  be- 
neficial inclosure,  and  permanent  im- 
provement  of  the  soil,    no  one  can 
reasonably  doubt  that,  whilst  we  were 
incurring  debt,  and  squandering  much 
of  the  money  borrowed  foolishly,  if  not 
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the  kingdom^  and  creating  a  new  species  of  currency^  assigns- 
able  at  any  time,  and  in  any  quantity;  always  therefore  ready 
to  be  employed  in  any  beneficial  imdertaking,  by  means  of 
this  its  transferable  quality,  and  yet  producing  some  profit 
even  when  it  lies  idle  and  unemployed.  A  certain  proportion 
of  debt  seems  therefore  to  be  highly  useful  to  a  trading  peo* 
pie;  but  what  that  proportion  is,  it  is  not  for  me  to  determine. 
Thus  much  is  indisputably  certain,  that  the  present  magnitude 
of  our  national  incumbrances  very  far  exceeds  all  calculations 
of  commercial  benefit,  and  is  productive  of  the  greatest  incon- 
veniences. For,  first,  the  enormous  taxes,  that  are  raised 
upon  the  necessaries  of  life  for  the  payment  of  the  interest 
of  this  debt,  are  a  hurt  both  to  trade  and  manufactures,  by 
raising  the  price  as  well  of  the  artificer's  subsistence  as  of  the 
raw  material,  and  of  course,  in  a  much  greater  proportion,  the 
price  of  the  commodity  itselfl  Nay,  the  very  increase  of 
paper-circulation  itself,  when  extended  beyond  what  is  requi- 
site for  commerce  or  foreign  exchange,  has  a  natural  tendency 
to  increase  the  price  of  provisions  as  well  as  of  all  other  mer- 
chandize. For,  as  its  effect  is  to  multiply  the  cash  (77)  of  the 
kingdom,  and  this  to  such  an  extent  that  much  must  remain 
unemployed,  that  cash  (which  is  the  ^universal  measure  of  the 
respective  values  of  all  other  commodities)  must  necessarily 
sink  in  its  own  value  (m),  and  every  thing  grow  comparatively 
dearer.  Secondly,  if  part  of  this  debt  be  owing  to  foreigners, 
either  they  draw  out  of  the  kingdom  annually  a  considerable 

(m)  See  page  276. 


wickedly,  we  were  also  making  no  in- 
considerable addition  to  the  value  of 
our  national  property.  An  individual 
who  borrowed  ten  thousand  pounds, 
and  spent  the  whole  sum  in  transient 
indulgences,  would,  no  doubt,  be  poorer 
by  that  exact  sum :  but,  if  he  applied 
any  portion  of  the  loan  to  the  real  im- 
provement of  his  estate,  the  part  so 
employed  could  not  justly  be  said  to 
be  lost  Similar  reasoning  is  equally 
applicable  to  the  case  of  a  nation. 
Still,  though  that  part  of  Mr.  Chris- 
tian's argument  Just  adverted  to  is 
stated  too  broadly,  and  without  due 


restriction,  the  general  tendency  of  hia 
observations  is  just.  No  sane  person 
(unbiassed  by  selfish  considerations) 
will  ever  be  an  advocate  for  a  state  of 
war,  and  a  consequent  war  expendi- 
ture, (when  these  can  be  avoided  with- 
out national  dishonour),  merely  because 
such  a  state  may  not  be  unattended 
with  some  collateral  advantages. — 
Ed.] 

(77)  It  is  evident,  from  the  preced- 
ing sentence,  that  Blackstone  does  not 
mean  specie  exclusively,  when  he  here 
talks  of  cash ;  but  any  ready  funds  in 
the  actual  currency  of  a  country. 
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quantity  of  sj)ecie  for  the  interest,  or  else  it  is  made  an  argu- 
ment to  grant  them  unreasonable  privileges,  in  order  to  induce 
them  to  reside  here.  Thirdly,  if  the  whole  be  owing  to  sub- 
jects only,  it  is  then  charging  the  active  and  industrious  sub- 
ject, who  pays  his  share  of  the  taxes,  to  maintain  the  indolent 
and  idle  creditor  who  receives  them.  Lastly,  and  principally, 
it  weakens  the  internal  strength  of  a  state,  by  anticipating 
those  resources  which  should  be  reserved  to  defend  it  in  case 
of  necessity  (78).  •  The  interest  we  now  pay  for  our  debts 
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(7S)  The  Uut  U  certainly  a  Mrioui 
and  unanswerable  objection  to  the  in- 
crease of  the  national  debt;  but  the 
three  first  objections  made  by  the 
learned  judge  do  not  seem  to  be  very 
satisfactory.  It  is  not  clear  that  it  is 
an  evil  that  things  should  grow  nomi- 
naUy  dear  in  proportion  to  the  increase 
of  specie,  or  the  medium  of  commerce ; 
for  they  will  still  retain  their  relatiTe 
or  comparative  values  with  each  other. 
Dr.  Adam  Smith  has  ably  shewn  the 
benefit  which  a  country  derives  from 
substituting  any  cheap  article  for  gold 
and  silver.  The  consequence  is,  that 
the  precious  metals  do  not  become  of 
less  value  i  or,  if  so,  it  is  but  in  a  small 
degree;  but  they  are  carried  to  a 
foreign  market,  and  bring  back  an  in- 
crease of  capital  to  the  country.  If 
one  million  pounds'  worth  of  paper,  or 
shells,  would  answer  as  well  to  settle 
accounts,  go  to  market,  and  would 
serve  all  the  purposes  of  gold  and  sil- 
ver, whilst  th«se  preserved  their  price 
abroad ;  and,  if  the  coin  of  this  coun- 
try at  present  amount  to  thirty  mil- 
lions, we  should  gain  what  was  equi- 
valent to  twenty-nine  millions  by  the 
substitution.  But  the  paper  security, 
created  by  the  national  debt,  is  little 
used  in  payments,  or  as  a  medium  of 
commerce,  like  bills  of  exchange. 

As  to  the  second  objection,  foreign- 
ers can  only  take  away  the  interest  of 
money  which  they  have  actually  brought 
into  the  country,  and  which,  it  must  be 
presumed,  our  merchants  are  deriving 

VOL.  I.  K 


as  great  a  benefit  from,  and  probably 
much  greater. 

With  regard  to  the  third  objection, 
I  cannot  think  it  sound  discretion  ever 
to  raise  an  invidious  distinction  be- 
tween those  who  pay  and  those  who 
receive  the  taxes,  and  to  treat  the  lat- 
ter with  contempt.  It  cannot  be  sup- 
posed that  property  will  ever  be  accu- 
mulated by  idleness  and  indolence; 
and  he  surely  deserves  the  best  of  his 
country  who,  in  disposing  of  the  fruits 
of  his  industry,  prefers  the  funds  to 
any  other  security ;  for,  without  such 
confidence,  the  nation  would  soon  be 
reduced  to  a  state  of  bankruptcy  and 
ruin. — Ch. 

[Mr.  Christian's  note  has  been  re- 
tained; but,  there  are  portions  of  it 
to  which  the  present  editor  cannot  give 
his  unqualified  assent  Most  commo- 
dities may  preserve  their  comparative 
values  with  rttpeet  to  each  other,  not- 
withstanding the  currency  is  increased ; 
but,  the  prices  of  commodities,  mea- 
sured by  the  eurreney,  will  naturally 
rise  or  fall,  as  the  amount  of  currency 
in  circulation  is  diminished  or  aug- 
mented. 

[Paper  does  answer  as  well  to  settle 
accounts  as  specie,  or  better;  pro- 
vided gold  or  silver  can  be  had  in 
exchange  for  such  paper  whenever  it  is 
desired ;  but,  a  cheap  substitute,  if  not 
convertible  at  pleasure  into  specie  or 
bullion,  will  sink  below  its  nominal 
value,  and  the  precious  metals  will  dis- 
appear. 
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would  be  nearly  sufficient  to  maintain  any  war  that  any  na- 
tional motives  could  require.     And  if  our  ancestors  in  King 


[Mr.  Christian's  observation  as  to  the 
interest  of  the  debt  which  is  taken  away 
by  foreigners,  would  be  just,  if  all  fo- 
reigners received  their  interest  in  cur- 
rency  of  the  same  value  as  that  in 
which  they  made  their  investment  of 
capital.  But,  the  recurrence  to  the 
precious  metals  as  the  standard  of  our 
currency,  however  sound  in  principle 
the  change  may  have  been,  added  to  our 
embarrassments.  Contracts  amongst 
ourselves  may  be  new-modelled  with- 
out serious  national  injury;  though 
with  considerable  distress  to  indivi- 
duals :  but,  the  bonui  which  a  return 
to  cash  payments  gave  to  every  fo- 
reigner who,  at  the  time,  was  a  holder 
of  stock  in  our  funds,  was,  to  that  ex- 
tent, a  total  and  absolute  loss  to  the 
country. 

[A  later  annotator  than  Mr.  Chris- 
tian, with  a  naivete  which  it  is  im- 
possible not  to  admire,  says,  it  is  the 
interest  of  the  national  debt  which  is 
the  evil,  because,  that  is  expected  to 
be  paid ;  whereas,  the  existence  of  the 
principal  of  the  debt  is  no  evil,  be- 
cause, nobody  asks  for  or  expects 
payment  of  that  This  statement  is 
naked  simplicity  itself.  The  same 
writer  is  less  intelligible,  and  appears 
indeed  not  to  have  bad  any  very  de- 
terminate ideas,  when  he  adds,  in  two 
consecutiye  sentences  of  the  same  pa- 
ragraph, that,  *'  to  keep  public  faith 
is  a  great  and  imperative  duty  on  the 
part  of  government :  but,  it  may  well 
be  questioned  whether  the  government, 
or  parliament,  in  adopting  the  funding 
system,  did  not  set  the  example  of 
breaking  faith  with  posterity."  The 
*'  imperative  duty "  first  stated  does 
not  seem  to  be  well  enforced  by  the 
suggestion  which  is  subjoined.  And 
the  apparent  discrepancy  of  the  same 
writer's  notions  on  the  subject,  is  not 
reconciled  as  he  proceeds,  thus: — "It 


cannot  be  desired  that  fundholders 
should  be  contumeliously  treated  ;  yet, 
it  is  but  just  that  they  who  impro- 
vidently  trust  a  debtor  should  bear  the 
consequences  of  their  improvidence, 
and  not  be  eqabled  to  visit  their  own 
miscalculations  upon  the  community." 
This  sounds  rather  ominously  to  the 
fundholders,  if  the  writer  quoted  from 
were  to  be  the  arbiter  of  their  claims. 
They  would,  possibly,  urge  that,  aU 
though  the  improvidence  of  a  creditor 
were  even  such  as  to  entiUe  him  to  no 
commiseration  from  other  quarters,  it 
could  hardly  excuse  his  debtor's  dis- 
honesty :  (see  anU,  p.  807t  n.  42,)  and 
they  would  take  heart  of  grace  again, 
when  they  found  the  same  writer  ad- 
mitting, that,  "  it  is  always  to  be  re- 
membered, that,  of  those  who  now  claim 
a  share  in  the  public  funds,  by  far  the 
greatest  number  have  actually  advanced 
their  capital  in  the  purchase  of  their 
several  interests,  and  consequently  have 
a  just  lien  for  repayment  on  the  land 
and  industry  of  the  country;"  but, 
they  would  be,  once  more,  thrown  into 
alarm,  by  the  same  writer's  assertion, 
that  "  posterity  cannot  be  morally 
bound  to  the  observation  of  contracts 
to  which  it  could  not  be  a  party ; "  and 
by  his  intimation,  that,  unless  the  public 
creditor  speedily  assents  to  a  compro- 
mise of  his  rights,  the  whole  of  his  debt 
will  probably  be  cancelled. 

[To  the  contracts  of  ancestors,  their 
posterity,  then  unborn,  certainly  could 
not  be  partitt ;  but  it  would  be  very 
loose  doctrine  to  hold,  that  no  one  can 
be  morally  bound  to  observe  any  con- 
tract to  which  he  was  not  a  personaUy 
executing  party:  this  would  be  bad 
with  respect  to  individuals,  worse  as  to 
public  bodies,  and  worst  of  all  where  a 
whole  nation  is  concerned.  It  would, 
in  fact,  preclude  the  possibility  of  en- 
tering into  any  binding  national  en- 
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William's  time  had  annually  paid,  so  long  as  their  exigencies 
lasted,  even  a  less  sum  than  we  now  annually  raise  upon  their 
accounts^  they  would  in  the  time  of  war  have  borne  no  greater 
burdens  than  they  have  bequeathed  to  and  settled  upon  their 
posterity  in  time  of  peace^  and  might  have  been  eased  the  in- 
stant the  exigence  was  over. 

The  respective  produces  of  the  several  taxes  before  men«  Govmiment 
tioned  were  originally  separate  and  distinct  funds;  being  secu- 
rities for  the  sums  advanced  on  each  several  tax,  and  for  them 
only.  But  at  last  it  became  necessary,  in  order  to  avoid  con- 
fusion, as  they  multiplied  yearly,  to  reduce  the  number  of 
these  separate  funds,  by  uniting  and  blending  them  together; 
superadding  the  feith  of  parliament  for  the  general  security  of 
the  whole.  So  that  there  are  now  only  three  capital  funds  of 
any  account,  the  aggregate  fund,  and  the  gefuroL  fund,  so  called 
from  such  union  and  addition :  and  the  stotdh  sea  fund,  being 
the  produce  of  the  taxes  appropriated  to  pay  the  interest  of 
such  part  of  the  national  debt  as  was  advanced  by  that  com- 
pany and  its  annuitants.  Whereby  the  separate  funds  which 
were  thus  united  are  become  mutual  securities  for  each  other; 
and  the  whole  produce  of  them,  thus  aggregated,  liable  to  pay 
such  interest  or  annuities  as  were  ^formerly  charged  upon  [  *330  ] 
each  distinct  fund;  the  feith  of  the  legislature  being  moreover 
engaged  to  supply  any  casual  deficiencies. 

The  customs,  excises,  and  other  taxes,  which  are  to  support  sinking  Aind. 
these  funds,  depending  on  contingencies,  upon  exports,  im- 
ports, and  consumptions,  must  necessarily  be  of  a  very  uncer- 
tain amount;  but  though  some  of  them  have  proved  unpro- 
ductive, and  others  deficient,  the  sum  total  hath  always  been 
considerably  more  than  was  sufficient  to  answer  the  change 
upon  them.  The  surpluses,  therefore,  of  the  three  great  na- 
tional fiinds,  the  aggregate,  general,  and  south  sea  funds, 
over  and  above  the  interest  and  annuities  charged  upon  them, 
are  directed,  by  statute  3  Geo.  I.  c.  7,  to  be  carried  together, 
and  to  attend  the  disposition  of  parliament:  and  are  usually 
denominated  the  sinking  fund,  because  originally  destined  to 


gagement  whatev«r.     Even  the  conve-      Englishmen  to  so  outrageous  a  propo* 
nience  of  getting  rid  of  the  national     sition. — Ed.] 
debt  will  not,  it  is  believed,  reconcile 
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sink  and  lower  the  national  debt.  To  this  have  been  since 
added  many  other  entire  duties,  granted  in  subsequent  years; 
and  the  annual  interest  of  the  sums  borrowed  on  their  respec- 
tive credits  is  charged  on  and  payable  out  of  the  produce  of 
the  sinking  fiind.  However,  the  neat  surpluses  and  savings, 
after  all  deductions  paid,  amount  annually  to  a  very  consider- 
able sum.  For  as  the  interest  on  the  national  debt  has  been 
at  several  times  reduced,  (by  the  consent  of  the  proprietors 
who  had  their  option  either  to  lower  their  interest  or  be  paid 
their  principal),  the  savings  from  the  appropriated  revenues 
came  at  length  to  be  extremely  large.  This  sinking  fund  is 
the  last  resort  of  the  nation :  its  only  domestic  resource  on 
which  must  chiefly  depend  all  the  hopes  we  can  entertain  of 
ever  discharging  or  moderating  our  incumbrances.  And 
therefore  the^'pnident  and  steady  application  of  the  large 
sums  now  arising  from  this  fund,  is  a  point  of  the  utmost  im- 
portance, and  well  worthy  the  serious  attention  of  parliament; 
which  was  thereby  enabled,  in  the  year  1765,  to  reduce 
above  two  millions  sterling  of  the  public  debt;  and  several 
additional  millions  in  several  succeeding  years  (79). 

But,  before  any  part  of  the  aggregate  fiind  (the  surpluses 
whereof  are  one  of  the  chief  ingredients  that  form  the  sinking 
*fund)  can  be  appled  to  diminish  the  principal  of  the  public 
debt,  it  sta'nds  mortgaged  by  parliament  to  raise  an  annual 
sum  for  the  maintenance  of  the  king's  household  and  the  civil 
list  For  this  purpose,  in  the  late  reigns,  the  produce  of  cer- 
tain branches  of  the  excise  and  customs,  the  post-office,  the 


(79)  Formerly,  a  fixed  annual  sum 
was  appropriated,  under  the  specious 
name  of  a  sinking  fund,  whether  the 
national  income  exceeded,  or  fell  short 
of,  the  national  expenditure.  This  was 
a  mockery,  whenever  there  was  no  sur- 
plus national  revenue,  and  the  nominal 
sinking  fund  was  provided  by  fresh 
loans.  That  absurdity  is  no  longer 
continued.  By  the  statute  of  10  Geo. 
IV.  c.  27,  it  is  enacted,  that  the  trea- 
sury shall  make  up  accounts  of  the 
annual  revenue  of  the  united  king- 
dom, and  that  the  actual  annual  sur- 
plus of  revenue  shall  be  the  sum  to  be 


issued  to  the  commissioners  for  the  re- 
duction of  the  national  debt  The 
surplus  revenue  must,  of  course,  be 
supplied  by,  and  must  tax  the  industry 
of,  the  people ;  but,  the  debt  is  that  of 
the  people :  and  the  only  question  is, 
whether  it  would  be  better  for  the  pre- 
sent race,  and  tlmr  chiUrgHf  to  l^ve 
the  national  debt  undiminished,  and  to 
raise  by  taxation  only  just  enough  to 
defray  the  interest  thereof  and  to  meet 
the  current  expenditure ;  or  to  provide, 
annually,  a  larger  sum,  and  have  the 
excess  applied,  as  far  as  it  will  go, 
towards  the  redemption  of  the  debt  7 
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duty  on  wine  licences,  the  revenues  of  the  remaining  crown 
lands,  the  profits  arising  from  courts  of  justice  (which  articles 
include  all  the  hereditary  revenues  of  the  crown),  and  also  a 
clear  annuity  of  120,000/.  in  money,  were  settled  on  the  king 
for  life,  for  the  support  of  his  majesty's  household,  and  the 
honour  and  dignity  of  the  crown  (80).  And,  as  the  amount 
of  these  several  branches  was  uncertain  (though  in  the  last 
reign  they  were  computed  to  have  sometimes  raised  almost  a 
million),  if  they  did  not  arise  annually  to  800,000/.  the  parlia- 
ment engaged  to  make  up  the  deficiency.  But  his  present 
majesty  having,  soon  after  his  accession,  spontaneously  signi- 
fied his  consent  that  his  own  hereditary  revenues  might  be  so 
disposed  of  as  might  best  conduce  to  the  utility  and  satis&c- 
tion  of  the  public:  and,  having  graciously  accepted  the  limited 
sum  of  800,000/.  fcr  cmnum  for  the  support  of  his  civil  list, 
the  said  hereditary  and  other  revenues  were  carried  into  and 
made  a  part  of  the  aggregate  fund,  and  the  aggregate  fund 
was  charged  (n)  with  the  payment  of  the  whole  annuity  to  the 
crown  of  800,000/.,  which,  being  found  insufiicient,  was  in- 
creased in  1777  to  900,000/.  per  annum.  Hereby  the  reve- 
nues themselves,  being  put  under  the  same  care  and  manage- 
ment as  the  other  branches  of  the  public  patrimony,  produce 
more,  and  are  better  collected,  than  heretofore;  and  the  pub- 
lic is  still  a  gainer  of  near  100,000/.  per  annum  by  this  disin- 
terested conduct  of  his  majesty.  The  civil  list,  thus  liquidated, 
together  with  the  four  millions  and  three  quarters  interest  of 
the  national  debt,  and  more  than  two  millions  produced  from 
the  sinking  fund,  make  up  the  seven  millions  and  three 
quarters  per  anrnan^  neat  money,  which  were  before  stated  to 
be  the  annual  produce  of  our  perpetual  taxes;  besides  the  im- 
mense, though  uncertain,  sums  arising  from  the  annual  taxes 
on  land  and  malt,  but  which  at  an  average  *may  be  calculated  [  *332  ] 
at  more  than  two  millions  and  a  quarter;  and,  added  to  the 

(m)  Stac  1  Geo.  III.  c  1. 


(80)  By  the  statute  of  1  GuL  IV.  list  is  now,  properly,  kept  distinct  from 

c.  25,  the  clear  yearly  sum  of  610,000/.  his  majesty's    personal    expenditure: 

is  directed  to  be  paid  out  of  the  conso-  and  if  the  civil  list  ever  exceeds  the 

lidated   fund,  for  the  support  of  his  sum  of  539,000/.,  the  particulars  and 

miyesty's  household,  and  of  the  honor  cause   of  such  excess    must   be   laid 

and  dignity  of  the  crown.     The  civil  before  parliament 
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preceding  sum,  make  the  clear  produce  of  the  taxes  (exclusive 
of  the  charge  of  collecting)  which  are  raised  yearly  oo  the 
people  of  this  country,  amount  to  about  ten  millions  sterling. 

Kx,^n»e»  defrayed       The  oxpensos  defrayed  by  the  civil  list  (81)  are  those  that 

in  any  shape  relate  to  civil  government;  as,  the  expenses  of 
the  royal  household;  the  revenues  allotted  to  the  judges,  pre- 
vious to  the  year  1758;  all  salaries  to  officers  of  state,  and 
every  of  the  king's  servants;  the  appointments  to  foreign  am- 
bassadors; the  maintenance  of  the  queen  and  royal  family; 
the  king's  private  expenses  or  privy  purse;  and  other  very 
numerous  outgoings,  as  secret  service  money,  pensions,  and 
other  bounties;  which  sometimes  have  so  ikr  exceeded  the 
revenues  appointed  for  that  purpose,  that  application  has  been 
made  to  parliament  to  discharge  the  debts  contracted  on  the 
civil  list;  as  particularly  in  1724,  when  one  million  {n)  was 
granted  for  that  purpose  by  the  stat.  11  Geo.  L  c  17,  and  in 
1769  and  1777,  when  half  a  million  and  600,000/.  were  ap- 
propriated to  the  like  uses  by  the  statutes  9  Geo.  III.  c*  34, 
and  17  Geo.  III.  c.  47. 

Hisuiryufthe  Tho  civil  Ust  is  indeed  properly  the  whole  of  the  king's 

revenue  in  his  own  distinct  capacity;  the  rest  being  rather  the 
revenue  of  the  public  or  its  creditors,  though  collected  and 
distributed  again  in  the  name  and  by  the  officers  of  the  crown: 
it  now  standing  in  the  same  place  as  the  hereditary  income  did 
formerly;  and,  as  that  has  gradually  diminished,  the  parlia- 
mentary appointments  have  increased.  The  whole  revenue  of 
Queen  Elizabeth  did  not  amount  to  more  than  600,000/.  a 
year  (o);  that  of  King  Charles  I.  was  (p)  800,000/.  (82);  and 
the  revenue  voted  for  King  Charles  IL  was  (q)  1,200,000/., 
though  complaints  were  made  (in  the  first  years  at  least)  that 
it  did  not  amount  to  so  much  (r).  But  it  must  be  observed, 
that  under  these  sums  were  included  all  manner  of  public  ex- 
penses; among  which  Lord  Clarendon,  in  his  speech  to  the 

(n)  See  p.  326,  n.  k.  (q)  Ibid. 

(o)  Lord  Clar.  Continuation,  163.  (r)  Com.  Journ.  4  Jun.  1663;  Lord 

(p)  Com.  Journ.  4  Sept  1660.  Clar.  Continuation,  163. 


civil  list. 


(81)  See  the  preceding  note.  a  striking  instance  to  prove  that  the 

(82)  The  revenue  of  the  common-  burthens  of  the  people  are  -not  neres- 
wealth  vras  upwards  of  1, '500,000/.  sarily  lightened  by  a  change  in  the 
(Sine.  Hist.  Rev.  2  vol.  xiv).     This  is  government. — Ch. 
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parliament,  computed  that  the  charge  of  the  navy  and  land 
forces  amounted  annually  to  800,000/.,  which  was  ten  times 
*more  than  before  the  former  troubles  (s).  The  same  reve-  [  ^333  ] 
nue,  subject  to  the  same  charges,  was  settled  on  King  James 
II.  (/):  but,  by  the  increase  of  trade  and  more  frugal  manage- 
ment, it  amounted,  on  an  average,  to  a  million  and  a  half  per 
annum^  (besides  other  additional  customs,  granted  by  parlia- 
ment (u),  which  produced  an  annual  revenue  of  400,000/.) 
out  of  which  his  fleet  and  army  were  maintained  at  the  yearly 
expense  of  {w)  1,100,000/.  After  the  revolution,  when  the 
parliament  took  into  its  own  hands  the  annual  support  of  the 
forces,  both  maritime  and  military,  a  civil  list  revenue  was 
settled  on  the  new  king  and  queen,  amounting,  with  the  here- 
ditary duties,  to  700,000/.  per  annum  {x)\  and  the  same  was 
continued  to  Queen  Anne  and  King  George  I.  (y).  That  of 
King  George  II.,  we  have  seen,  was  nominally  augmented 
to  {z)  800,000/.,  and  in  fact  was  considerably  more;  and  that 
of  his  present  majesty  is  avowedly  increased  to  the  limited 
sum  of  900,000/.  And  upon  the  whole  it  is  doubtless  much 
better  for  the  crown,  and  also  for  the  people,  to  have  the 
revenue  settled  upon  the  modern  footing  rather  than  the 
antient.  For  the  crown,  because  it  is  more  certain,  and  col- 
lected with  greater  ease:  for  the  people,  because  they  are  now 
delivered  from  the  feodal  hardships,  and  other  odious  branches 
of  the  prerogative.  And  though  complaints  have  sometimes 
been  made  of  the  increase  of  the  civil  list,  yet  if  we  consider 
the  sums  that  have  been  formerly  granted,  the  limited  extent 
under  which  it  is  now  established,  the  revenues  and  preroga- 
tives given  up  in  lieu  of  it  by  the  crown,  the  numerous 
branches  of  the  present  royal  family  (83) ;  and,  above  all,  the 
diminution  of  the  value  of  money,  compared  with  what  it  was 
worth  in  the  last  century,  we  must  acknowledge  these  com- 

(*)  Lord.  Clar.  165.  (*)  Ibid.  14  Mar.  1701. 

(/)  Stat.  1  Jac.  II.  c.  1.  (y)  Ibid.  17  Mar.  1701  ;    11   Aug. 

(tt)  Ibid.  c.  3  and  4.  1714. 

(w)  Com.  Journ.  1   Mar.,  20  Mar.  (s)  Stat.  1  Geo.  II.  c.  I . 

1688. 


(83)  The  annuities  granted  to  his  are  charged  upon  the  consolidated  fund, 
majesty's  three  brothers,  and  to  her  by  the  statutes  of  1  Gul.  IV.  c.  25,  and 
royal  highness  the  duchess  of  Kent,      1  &  2  Qui.  IV.  c.  20. 


333  OF  THE  king's  revenue. 

plaints  to  be  \oid  of  any  rational  foundation;  and  that  it  is 

impossible  to  support  that  dignity,  which  a  king  of  Great 

Britain  should  maintain,  with  an  income  in  any  degree  less 

than  what  is  now  established  by  parliament. 

coTnr«rativere-         *This  fiuishcs  our  inquiries  into  the  fiscal  prerogatives  of 

oftheexocuUTo     tho  king,  or  his  revenue,  both  ordinary  and  extraordinary. 

prerogative  of  the    We  havo  therefore  now  chalked  out  all  the  principal  outlines 

crown. 

[  *d34  ]  of  ^l^is  vast  title  of  the  law,  the  supreme  executive  magistrate^ 
or  the  king's  majesty,  considered  in  his  several  capacities  and 
points  of  view.  But,  before  we  entirely  dismiss  this  subject, 
it  may  not  be  improper  to  take  a  short  comparative  review  of 
the  power  of  the  executive  magistrate,  or  prerogative  of  the 
crown,  as  it  stood  in  former  days^  and  as  it  stands  at  present. 
And  we  cannot  but  observe,  that  most  of  the  laws  for  ascer- 
taining, limiting,  and  restraining  this  pren^tive,  have  been 
made  within  the  compass  of  little  more  than  a  century  past ; 
from  the  petition  of  right  in  3  Car.  I.  to  the  present  time. 
So  that  the  powers  of  the  crown  are  now  to  all  appearance 
greatly  curtailed  and  diminished  since  the  reign  of  King 
James  the  First;  particularly  by  the  abolition  of  the  star 
chamber  and  high  commission  courts  in  the  reign  of  Charles 
the  First,  and  by  the  disclaiming  of  martial  law,  and  the 
power  of  levying  taxes  on  the  subject,  by  the  same  prince ; 
by  the  disuse  of  forest  laws  for  a  century  past ;  and  by  the 
many  excellent  provisions  enacted  under  Charles  the  Second, 
especially  the  abolition  of  military  tenures,  purveyance,  and 
pre-emption,  the  habeas  corptis  act,  and  the  act  to  prevent  the 
discontinuance  of  parliaments  for  above  three  years;  and, 
since  the  revolution,  by  the  strong  and  emphatical  words  in 
which  our  liberties  are  asserted  in  the  bill  of  rights  and  act 
of  settlement;  by  the  act  for  triennial,  since  turned  into 
septennial,  elections ;  by  the  exclusion  of  certain  officers  from 
the  house  of  commons ;  by  rendering  the  seats  of  the  judges 
permanent,  and  their  salaries  liberal  and  independent;  and 
by  restraining  the  king's  pardon  from  obstructing  parliamen- 
tary impeachments.  Besides  all  this,  if  we  consider  how  the 
crown  is  impoverished  and  stripped  of  all  its  ancient  revenues, 
so  that  it  must  greatly  rely  on  the  liberality  of  parliament  for 
its  necessary  support  and  maintenance,  we  may  perhaps  be 
led  to  think  that  the  balance  is  inclined  pretty  strongly  to  the 
popular  scale,  and  that  the  executive  magistrate  has  neither 


crowo. 
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independence  nor  power  enough  left  to  form  that  check  upon 
the  Lords  and  Commons  which  the  founders  of  our  constitu- 
tion intended. 

*But,  on  the  other  hand,  it  is  to  be  considered  that  every  [  *dd5  ] 
prince,  in  the  first  parliament  after  his  accession,  has  by  long 
usage  a  truly  royal  addition  to  his  hereditary  revenue  settled 
upon  him  for  his  life ;  and  has  never  any  occasion  to  apply  to 
parliament  for  supplies,  but  upon  some  public  necessity  of  the 
whole  realm.  This  restores  to  him  that  constitutional  in- 
dependence which,  at  his  first  accession,  seems,  it  must  be 
owned,  to  be  wanting.  And  then,  with  regard  to  power,  we 
may  find  perhaps  that  the  hands  of  government  are  at  least 
sufficiently  strengthened;  and  that  an  English  monarch  is 
now  in  no  danger  of  being  overborne  by  either  the  nobility 
or  the  people  (84).  The  instruments  of  power  are  not  per- 
haps so  open  and  avowed  as  they  formerly  were,  and  therefore 
are  the  less  liable  to  jealous  and  invidious  reflections,  but  they 
are  not  the  weaker  upon  that  account.  In  short,  our  national  Piitraiiageorthe 
debt  and  taxes  (besides  the  inconveniences  before  mentioned) 
have  also  in  their  natural  consequences  thrown  such  a  weight 
of  power  into  the  executive  scale  of  government,  as  we  cannot 
think  was  intended  by  our  patriot  ancestors,  who  gloriously 
struggled  for  the  abolition  of  the  then  formidable  parts  of  the 
prerogative,  and,  by  an  unaccountable  want  of  foresight,  es- 
tablished this  system  in  their  stead.  The  entire  collection 
and  management  of  so  vast  a  revenue,  being  placed  in  the 
hands  of  the  crown,  have  given  rise  to  such  a  multitude  of 
new  officers  created  by  and  removeable  at  the  royal  pleasure, 
that  they  have  extended  the  influence  of  government  to  every 
comer  of  the  nation.  Witness  the  commissioners  and  the 
multitude  of  dependants  on  the  customs,  in  every  port  of  the 
kingdom ;  the  commissioners  of  excise,  and  their  numerous 
subalterns,  in  every  inland  district;  the  postmasters,  and  their 
servants,  planted  in  every  town,  and  upon  every  public  road ; 
the  commissioners  of  the  stamps,  and  their  distributors,  which 
are  full  as  scattered,  and  fiill  as  numerous ;  the  officers  of  the 
salt  duty,  which,  though  a  species  of  excise,  and  conducted  in 
the  same  manner,  are  yet  made  a  distinct  corps  from  the  ordi- 


(84)  S«e  tttUt,  the  notes  to  pp.  62,  67,  114,  155,  163. 
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nary  managers  of  that  revenue ;  the  surveyors  of  houses  and 
windows ;  the  receivers  of  the  land-tax ;  the  managers  of  lot- 
teries (85) ;  and  the  commissioners  of  hackney  coaches  (86) : 
[  *336  ]  all  which  *are  either  mediately  or  immediately  appointed  by 
the  crown,  and  removeable  at  pleasure,  without  any  reason 
assigned :  these,  it  requires  but  little  penetration  to  see,  must 
give  that  power  on  which  they  depend  for  subsistence  an  influ- 
ence most  amazingly  extensive.  To  this  may  be  added  the 
frequent  opportunities  of  conferring  particular  obligations,  by 
preference  in  loans,  subscriptions,  tickets,  remittances,  and 
other  money  transactions,  which  will  greatly  increase  this  in- 
fluence; and  that  over  those  persons  whose  attachment,  on 
account  of  their  wealth,  is  frequently  the  most  desirable.  All 
this  is  the  natural,  though  perhaps  the  unforeseen,  conse- 
quence of  erecting  our  funds  of  credit,  and,  to  support  them, 
establishing  our  present  perpetual  taxes :  the  whole  of  which 
is  entirely  new  since  the  Restoration  in  1660,  and  by  far  the 
greatest  part  since  the  Revolution  in  1688.  ^d  the  same 
may  be  said  with  regard  to  the  ofiicers  in  our  numerous  army, 
and  the  places  which  the  army  has  created.  All  which  put 
together  give  the  executive  power  so  persuasive  an  energy 
with  respect  to  the  persons  themselves,  and  so  prevailing  an 
interest  with  their  friends  and  families,  as  will  amply  make 
amends  for  the  loss  of  external  prerogative. 
Theanny.  -Q^^  though  this  profiisiou  of  ofiices  should  have  no  effect 

on  individuals,  there  is  still  another  newly  acquired  branch  of 
power ;  and  that  is,  not  the  influence  only,  but  the  force  of  a 
disciplined  army :  paid  indeed  ultimately  by  the  people,  but 
immediately  by  the  crown :  raised  by  the  crown,  ofiicered  by 
the  crown,  commanded  by  the  crown.  They  are  kept  on  foot, 
it  is  true,  only  from  year  to  year,  and  that  by  the  power  of 
parliament :  but  during  that  year  they  must,  by  the  nature  of 
our  constitution,  if  raised  at  all,  be  at  the  absolute  disposal  of 
the  crown.  And  there  need  but  few  words  to  demonstrate 
how  great  a  trust  is  thereby  reposed  in  the  prince  by  his 
people :  a  trust  that  is  more  than  equivalent  to  a  thousand 
little  troublesome  prerogatives. 


(So)  The  sUtute  of  4  Geo.  IV.  c.60,  (86)  See  anle  the  notes  to  pp.  325, 

declares   the    inexpediency  of  raising      326. 
money  by  way  of  lottery. 
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Add  to  all  this,  that,  besides  the  civil  list,  the  immense 
revenue  of  almost  seven  millions  sterling,  which  is  annually 
paid  to  the  creditors  of  the  public,  or  carried  to  the  sinking 
*fund,  is  first  deposited  in  the  royal  exchequer,  and  thence  f  *^7  ] 
issued  out  to  the  respective  offices  of  payment.  This  revenue 
the  people  can  never  refuse  to  raise  because  it  is  made  perpe- 
tual by  act  of  parliament :  which  also,  when  well  considered, 
will  appear  to  be  a  trust  of  great  delicacy  and  high  impor- 
tance. 

Upon  the  whole,  therefore,  I  think  it  is  clear,  that  whatever  conciuiiim 
may  have  become  of  the  nominal^  the  real  power  of  the  crown 
has  not  been  too  far  weakened  by  any  transactions  in  the  last 
century  (87).  Much  is  indeed  given  up ;  but  much  is  also 
required.  The  stem  commands  of  prerogative  have  yielded 
to  the  milder  voice  of  influence :  the  slavish  and  exploded 
doctrine  of  non-resistance  has  given  way  to  a  military  esta- 
blishment by  law ;  and  to  the  disuse  of  parliaments  has  suc- 
ceeded a  parliamentary  trust  of  an  immense  perpetual  reve- 
nue. When,  indeed,  by  the  free  operation  of  the  sinking 
fund,  our  national  debts  shall  be  lessened ;  when  the  posture 
of  foreign  affairs,  and  the  universal  introduction  of  a  well- 
planned  and  national  militia,  will  suffer  our  formidable  army 
to  be  thinned  and  regulated ;  and  when,  in  consequence  of 
all,  our  taxes  shall  be  gradually  reduced,  this  adventitious 
power  of  the  crown  will  slowly  and  imperceptibly  diminish, 
as  it  slowly  and  imperceptibly  rose.  But  till  that  shall  hap- 
pen, it  will  be  our  especial  duty,  as  good  subjects  and  good 
Englishmen,  to  reverence  the  crown,  and  yet  guard  against 
corrupt  and  servile  influence  from  those  who  are  entrusted 
with  its  authority;  to  be  loyal,  yet  free;  obedient,  and  yet 
independent ;  and,  above  every  thing,  to  hope  that  we  may 
long,  very  long,  continue  to  be  governed  by  a  sovereign  who. 


(87)  See  the  references  given,  ante, 
p.  335,  n.  84. 

The  reader  may,  perhaps,  suspect 
that  Blackstone  sometimes  confounds 
the  power  of  the  crown  with  the  power 
of  the  aristocracy.  The  power  of  the 
last  named  body  has,  by  the  reform  in 
the  representation  of  the  commons, 
been  very  greatly  cut  down ;  and  the 


power  of  the  people  as  materially  in- 
creased :  the  power  of  the  king  is, 
probably,  pretty  much  what  it  was 
when  Blackstone  wrote ;  with  this  dis> 
tinction,  however,  that  he  must  now 
govern  according  to  the  sense  of  the 
body  of  his  subjects;  instead  of  doing 
so,  as  formerly,  according  to  the  views 
of  the  proprietors  of  boroughs. 
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in  all  those  public  acts  that  have  personally  proceeded  from 
himself,  hath  manifested  the  highest  veneration  for  the  free 
constitution  of  Britain;  hath  already,  in  more  than  one 
instance,  remarkably  strengthened  its  outworks  (88);  and 
will,  therefore,  never  harbour  a  thought,  or  adopt  a  persua- 
sion,  in  any  the  remotest  degree  detrimental  to  public  liberty. 


(88)  In  the  reign  of  William  IV.  Uie     pular  side,  have  been  rendered  perfecUy 
defences  of  the  constitution,  on  the  po-      impregnable.     See  the  preceding  note. 


QSS 


CHAPTER  IX. 


OF  SUBORDINATE  MAGISTRATES. 


Is  a  former  chapter  of  these  Commentaries  (a)  we  distin*  or  niboniiiwta 
guished  magistrates  into  two  kinds:  supreme,  or  those  Jq  °^  '"^ 
whom  the  sovereign  power  of  the  state  resides;  and  subor- 
dinate, or  those  who  act  in  an  inferior  secondary  sphere. 
We  have  hitherto  considered  the  former  kind  only ;  namely, 
the  supreme  legislative  power  or  parliament,  and  the  supreme 
executive  power,  which  is  the  king :  and  are  now  to  proceed 
to  inquire  into  the  rights  and  duties  of  the  principal  subor- 
dinate magistrates. 

And  herein  we  are  not  to  investigate  the  powers  and  duties 
of  his  majesty's  great  officers  of  state,  the  lord  treasurer,  lord 
chamberlain,  the  principal  secretaries,  or  the  like;  because 
I  do  not  know  that  they  are  in  that  capacity  in  any  consider- 
able degree  the  objects  of  our  laws,  or  have  any  very  impor- 
tant share  of  magistracy  conferred  upon  them :  except  that 
the  secretaries  of  state  are  allowed  the  power  of  commitment, 
in  order  to  bring  offenders  to  trial  (ft).  Neither  shall  I  here 
treat  of  the  office  and  authority  of  the  lord  chancellor,  or  the 
other  judges  of  the  superior  courts  of  justice ;  because  they 
will  find  a  more  proper  place  in  the  third  part  of  these  Com- 
mentaries. Nor  shall  I  enter  into  any  minute  disquisitions, 
with  regard  to  the  rights  and  dignities  of  mayors  and  *alder<  [  *d39  ] 
men,  or  other  magistrates  of  particular  corporations ;  because 
these  are  mere  private  and  strictly  municipal  rights,  depend- 
ing entirely  upon  the  domestic  constitution  of  their  respective 
franchises.  But  the  magistrates  and  officers,  whose  rights 
and  duties  it  will  be  proper  in  this  chapter  to  consider,  are 
such  as  are  generally  in  use,  and  have  a  jurisdiction  and  au- 

(a)  Ch.  ii.  p.  146.  143  ;  5  Mod.  84;    Salk.  347  ;    Carth. 

(b)  1  Leon.  70;  2  Leon.  176;  Comb.      291. 
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thority  dispersedly  throughout  the  kingdom :  which  are  prin- 
cipally, sheriffs;  coroners;  justices  of  the  peace;  constables; 
surveyors  of  highways;  and  overseers  of  the  poor.  In  treating 
of  all  which  I  shall  inquire  into,  first,  their  antiquity  and 
original ;  next,  the  manner  in  which  they  are  appointed  and 
may  be  removed ;  and,  lastly,  their  rights  and  duties.  And 
first,  of  sheriffs : 

I.  Sheriffs.  I.  The  sheriff  is  an  officer  of  very  great  antiquity  in  this 

kingdom,  his  name  being  derived  from  two  Saxon  words, 
fcipe  jepejia,  the  reeve,  bailiff,  or  officer  of  the  shire  (1). 
He  is  called  in  Latin  vice-^omes^  as  being  the  deputy  of  the 
earl  or  comes;  to  whom  the  custody  of  the  shire  is  said  to 
have  been  committed  at  the  first  division  of  this  kingdom  into 
counties.  But  the  earls,  in  process  of  time,  by  reason  of 
their  high  employments  and  attendance  on  the  king's  person, 
not  being  able  to  transact  the  business  of  the  county,  were 
delivered  of  that  burden  (c) ;  reserving  to  themselves  the 
honour,  but  the  labour  was  laid  on  the  sheriff.  So  that  now 
the  sheriff  does  all  the  king's  business  in  the  county;  and 
though  he  be  still  called  vice-comes^  yet  he  is  entirely  inde- 
pendent of,  and  not  subject  to  the  earl ;  the  king  by  his 
letters  patent  committing  custodiam  comitatus  to  the  sheriff, 
and  him  alone. 

Fonneriy  chflwn         Sheriffs  wofe  formerly  chosen  by  the  inhabitants  of  the 

by  the  InhmbltantR  ,  _  •'_  •*i«i-  i*i 

o^  the  several        sovcral  couutios.     In  coutirmation  of  which  it  was  ordamed 

countiet. 

by  statute  28  Edw.  I.  c.  8,  that  the  people  should  have  elec- 
tion of  sheriffs  in  every  shire,  where  the  shrievalty  is  not  of 
inheritance.  For  antiently  in  some  counties  the  sheriffs  were 
hereditary;  as  I  apprehend  they  were  in  Scotland  till  the 
statute  20  Greo.  II.  c.  43 ;  and  still  continue  in  the  county 
[  ♦340  ]  of  *  Westmoreland  to  this  day  (2) :  the  city  of  London  having 
also  the  inheritance  of  the  shrievalty  of  Middlesex  vested  in 
their  body  by  charter  (d)  (3).     The  reason  of  these  popular 

(r)  Dalton  of  Sheriffs,  c.  1.  (d)  S  R^  72. 


(1)  See  ante,  p.  116.  sheriff  of  Westmoreland,  and  exercised 

(2)  The  earl  of  Thanet  is  hereditary  it  in  person.  At  the  assizes  at  Appleby, 
sheriff  of  Westmoreland.  This  office  she  sat  with  the  Judges  on  the  bench." 
may  descend  to,  and  be  executed  by  a  (Harg.  Co.  Litt.  826).—  Ch. 

female ;  for  **  Ann,  countess  of  Pem-  (3)  The  election  of  the   sherifi^  of 

broke,    had  the  office  of  hereditary  London  and  Middlesex  was  granted  to 


OF  SUBOIIDINATE  MAGISTRATES.  340 

elections  is  assigned  in  the  same  statute,  c.  13,  "  that  the 
commons  might  chuse  such  as  would  not  be  a  burthen  to 
them."  And  herein  appears  plainly  a  strong  trace  of  the 
democratical  part  of  our  constitution :  in  which  form  of  go- 
vernment it  is  an  indispensable  requisite,  that  the  people 
should  chuse  their  own  magistrates  (e).  This  election  was 
in  all  probability  not  absolutely  vested  in  the  commons,  but 
required  the  royal  approbation.  For,  in  the  Gothic  consti- 
tution, the  judges  of  the  county  courts  (which  office  is  ex- 
ecuted by  our  sheriflF)  were  elected  by  the  people,  but  con- 
firmed by  the  king ;  and  the  form  of  their  election  was  thus 
managed :  the  people,  or  incoke  territorii^  chose  twelve  elec- 
tors, and  they  nominated  three  persons,  ex  quibm  rex  unum 
confirmabai  i  f).     But  with   us   in  Engfland  these   popular  ThcM popular 

,  "^    .  •  .  1.  ,  ,  ,        elections  put  an 

elections,  growing  tumultuous,  were  put  an  end  to  by  the  endtobysutute 
statute  9  Edw.  II.  st.  2  (4),  which  enacted,  that  the  sheriffs 
should  from  thenceforth  be  assigned  by  the  chancellor,  trea- 
surer, and  the  judges ;  as  being  persons  in  whom  the  same 
trust  mififht  with  confidence  be  reposed.    By  statutes  14  Edw.  i4  Kdw.iii.  c.7. 

23  Hen  VI   c  8 

III.  c.  7,  23  Hen.  VL  c.  8,  and  21  Hen.  VIII.  c.20(5),  the  wHen.vni.c.ao. 
chancellor,   treasurer,  president  of  the  king^s  council,  chief 
justices,  and  chief  baron,  are  to  make  this  election  ;  and  that 
on  the  morrow  of  All  Souls  in  the  exchequer.    And  the  king's 
letters  patent,  appointing  the  new  sheriffs,  used  commonly  to 


(«)  Montesq.  Sp.  L.  b.  2,  c.  2. 


(/)  Stierah.  de  jure  Goth.  1.  1,  c  3. 


the  citiEens  of  London  for  ever  in  very 
antient  times,  upon  condition  of  their 
paying  SOOj.  a-year  to  the  king's  ex- 
chequer. In  consequence  of  this  grant, 
they  have  always  elected  two  sheriffs, 
though  these  constitute  together  but 
one  officer ;  and  if  one  die,  the  other 
cannot  act  till  another  is  elected.  (4 
Bac.  Abr.  447).  In  the  year  1748,  the 
corporation  of  London  made  a  bye-law, 
imposing  a  fine  of  600/.  upon  every 
person,  who  being  elected  should  re- 
fuse to  serve  the  office  of  sheriff  See 
the  case  of  Evans,  esq.  and  the  cham- 
berlain of  London,  2  Burn,  E.  L.  \%5, 
— Ch. 

(4)  The  example  thus  set  in  the 


reign  of  Edward  II.  of  depriving  the 
people  of  the  choice  of  their  own  ma- 
gistrates, was  followed  by  Edward  III. 
who  (after  he  had,  with  the  assistance 
of  his  mother  and  her  paramour,  de- 
posed his  father)  took  from  the  people 
the  election  of  the  conservators  of  the 
peace.  (See  pott,  p.  351).  Whether 
it  would  be  expedient  to  restore  this 
right,  may  be  doubted :  but  that  the 
people  once  enjoyed  it,  and  that  they 
never  voluntarily  surrendered  it ;  these 
are  historical  facta  which  cannot  be 
questioned.     (See  fos/,  p.  347). 

(5)  This  last  statute,  as  is  observed 
by  Mr.  Wooddeson  (1  Vol.  89),  seems 
quite  to  a  different  purpose. 
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bear  date  the  6th  day  of   November  (g).     The  statute  of 
i3Rk.ii.  C.2.       Cambridge,  12  Ric.  II.  c.  2,   ordains,   that  the  chancellor, 

treasurer,   keeper  of  the  privy  seal,   steward   of  the  king^s 
house,  the  king's  chamberlain,  clerk  of  the  rolls,  the  justices 
of  the  one  bench  and  the  other,  barons  of  the  exchequer, 
and  all  other  that  shall  be  called  to  ordain,  name,  or  make 
justices  of  the  peace,  slieriffsj  and  other  officers  of  the  king, 
shall  be  sworn  to  act  indifferently,  and  to  appoint  no  man 
that  sueth  either  privily  or  openly  to  be  put  in  office,  but 
such  only  as  they  shall  judge  to  be  the  best  and  most  suffi- 
[  '^341  ]     cient.     And  the  custom  now  is  (and  has  been  at  least  ^ever 
The  pment  mode   siuco  tho  time  of  Fortescuo  (A),  who  was  chief  justice  and 
eec  ou.  chancellor  to  Henry  the  Sixth)  that  all  the  judges,  together 

with  the  other  great  officers  and  privy  counsellors,  meet  in 
the  exchequer  on  the  morrow  of  All  Souls  yearly,  (which  day 
is  now  altered  to  the  morrow  of  St.  Martin,  by  the  last  act 
for  abbreviating  Michaelmas  term),  and  then  and  there  the 
judges  propose  three  persons,  to  be  reported  (if  approved 
of)  to  the  king,  who  afterwards  appoints  one  of  them  to  be 
sheriff  (5). 

{g)  Stat  12  Edw.  IV.  c.  1.  (Jk)  De  LL.  c  24. 

(5)  The  following    is  the    present  jection  be  made,  some  one  rises  and 

mode  of  nominating  sheriffs  in  the  ex-  says,  *'  to  the  two  gentlemen  I  know 

chequer  on  the  morrow  of  St.  Martin.  no  objection,  and  I  recommend  A.  B., 

The  chancellor,  chancellor  of  the  esq.  in  the  room  of  the  present  sherilE'* 
exchequer,  the  judges,  and  several  of  Another  officer  has  a  paper  with  a 
the  pnvy  council  assemble,  and  an  number  of  names  given  him  by  the 
officer  of  the  court  administers  an  oath  clerk  of  assise  for  each  county,  which 
to  them  in  old  French,  that  they  will  paper  generally  contains  the  names  of 
nominate  no  one  from  favour,  partia-  the  gentlemen  upon  the  former  list, 
lity,  or  any  improper  motive :  this  and  also  of  genUemen  who  are  likely 
done,  the  same  officer  having  the  list  to  be  nominated,  and  whilst  the  three 
of  the  counties  in  alphabetical  order,  are  nominated,  he  prefixes  1,  2,  or  3,  to 
and  of  those  who  were  nominated  the  their  names,  according  to  the  order 
year  preceding,  reads  over  the  three  in  which  they  are  placed,  which,  for 
names,  and  the  last  of  the  three  he  greater  certainty,  he  afterwards  reads 
pronounces  to  be  the  present  sheriff ;  over  twice.  Several  objections  are 
but  where  there  has  been  a  pocket-  made  to  genUemen ;  some,  perhaps,  at 
sheriff,  he  reads  the  three  names  up-  their  own  request  {  such  as,  that  they 
on  the  list,  and  then  declares  who  is  are  abroad,  that  their  estates  are  small 
the  present  sheriff.  If  any  of  the  mi-  and  incumbered,  that  they  have  no 
nistry  or  judges  have  an  objection  to  equipage,  that  they  are  practising  bar- 
any  person  named  in  the  list,  he  then  risters,  or  officers  in  the  militia,  &c. 
mentions  it,  and  another  gentleman  The  new  sheriff  is  generally  ap- 
is nominated  in  his  room ;  if  no  ob-  pointed  about  the  end  of  the  following 
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This  custom  of  the  twelve  judges  proposing  three  persons, 
seems  borrowed  from  the  Gothic  constitution  before  men- 
tioned; with  this  difference,  that  among  the  Goths  the  twelve 
Dominors  were  first  elected  by  the  people  themselves.     And 
this  usage  of  ours  at  its  first  introduction,  I  am  apt  to  be- 
lieve (6),  was  founded  upon  some  statute,  though  not  now 
to  be  found  among  our  printed  laws:  first,  because  it  is  ma- 
terially different  from  the  direction  of  all  the  statutes  before 
mentioned:  which  it  is  hard  to  conceive  that  the  judges  would 
have  countenanced  by  their  concurrence,  or  that  Fortescue 
would  have  inserted  in  his  book,  unless  by  the  authority  of 
some  statute:  and  also,  because  a  statute  is  expressly  referred 
to  in  the  record,  which  Sir  Edward  Coke  tells  us  (i),  he  tran- 
scribed from  the  council  book  of  3  March,  34  Henry  VI.  and 
which  is  in  substance  as  follows.     The  king  had  of  his  own 
authority  appointed  a  man* sheriff  of  Lincolnshire,  which  office 
he  refused  to  take  upon  him:  whereupon  the  opinions  of  the 
judges  were  taken,  what  should  be  done  in  this  behalf.     And 
the  two  chief  justices.   Sir  John   Fortescue  and   Sir  John 
Prisot,  delivered  the  unanimous  opinion  of  them  all:  "  that 
the  king  did  an  error  when  he  made  a  person  sheriff,  that  was 
not  chosen  and  presented  to  him  according  to  the  statute;  that 
the  person  refusing  was  liable  to  no  fine  for  disobedience,  as 
if  he  had  been  one  of  the  three  persons  chosen  according  to 
the  tenor  of  the  statute;  that  they  would  advise  the  king  to 
have  recourse  to  the  three  persons  that  were  chosen  according 
to  the  statute^  or  that  some  other  thrifty  man  be  entreated 
to  occupy  the  o£Bce  for  this  year;  and  that,  the  next  year,  to 
eschew  such  inconveniences,  the  order  of  the  statute  in  this 
behalf  made  be  observed.'^     But,  notwithstanding  this  unani- 
mous resolution  of  *  all  the  judges  of  England,  thus  entered     r  *:342  1 

(i)  2  Inst.  559. 


Hilary  term;    this   extension   of  the         Certain   towns    have   local   officers 

time  was,  probably,  in  consequence  of  called  sheriffs ;  (Norwich,  for  instance^ 

the  17  Edw.  IV.  c  7,  which  enables  8ee2  T.  R.  781)  j  but  these  officers  are 

the  old  sheriff  to  hold  his  office  over  elected,  generally  speaking,  under  the 

Michaelmas  and  Hilary  terms.-— Ch.  provisions  of  local  acts  of  parliament 
(6)  From  this  conjecture  Mr.  Chris-         By  the  statute  of  3  &  4  Gul.  IV.  c. 

tian  dissents:    however  the  fact  may  99,    some  unnecessary  expenses  and 

be,  it  is  not  of  very  material  import-  trouble  attending  the  appointment  of 

ance.  sheriffs  are  done  away  with.    . 

VOL.  I.  F  F 


34-2 
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.c2U,  Ltfl. 


34  &  36  Hen.  VIII.  in  the  council  book,  and  the  statute  34  &  35  Hen.  VIIL  c.26, 

s.  61,  which  expressly  recognises  this  to  be  the  law  of  the 
land,  some  of  our  writers  (j)  have  affirmed,  that  the  king,  by 
his  prerogative,  may  name  whom  he  pleases  to  be  sheriff, 
whether  chosen  by  the  judges  or  no.     This  is  grounded  on  a 
very  particular  case  in  the  fifth  year  of  Queen  Elizabeth, 
when,  by  reason  of  the  plague,  there  was  no  Michaelmas  term 
kept  at  Westminster;  so  that  the  judges  could  not  meet  there 
271  crastiiw  animarum  to  nominate  the  sheriffs:  whereupon  the 
queen  named  them  herself,  without  such  previous  assembly, 
appointing  for  the  most  part  one  of  the  two  remaining  in  the 
Inst  year's  list  (A).     And  this  case,  thus  circumstanced,  is  the 
only  authority  in  our  books  for  the  making  these  extraordinary 
sheriffs.     It  is  true,  the  reporter  adds,  that  it  was  held  that 
the  queen  by  her  prerogative  might  make  a  sheriff  without  the 
election  of  the  judges,  non  obstante  aliquo  datuto  in  cantm" 
rium:  but  the  doctrine  of  non  obttant^Sj  which  sets  the  prero* 
gative  above  the  laws,  was  effectually  demolished  by  the  bill 
of  rights  at  the  revolution,  and  abdicated  Westminster-hall 
when  King  James  abdicated  the  kingdom.     However,  it  must 
be  acknowledged,  that  the  practice  of  occasionally  naming 
what  are  called  pocket->sheriffs,  by  the  sole  authority  of  the 
crown,  hath  uniformly  continued  to  the  reign  of  his  present 
majesty;  in  which,  I  believe,  few  (if  any)  compulsory  instances 
have  occurred  (?)• 

Sheriffs,  by  virtue  of  several  old  statutes,  are  to  continue 
in  their  office  no  longer  than  one  year:  and  yet  it  hath  been 
said  (/)  that  a  sheriff  may  be  appointed  durante  bene  fiaeito^ 
or  during  the  king's  pleasure;  and  so  is  the  form  of  the  royal 


SherilTi  to  con* 
tinue  for  one 
yeur. 


0')  Jenkins,  229. 


(Jc)  Dyer,  225. 


(0  4  Rep.  32. 


(7)  When  the  king  appointo  a  per- 
son BherifTi  who  is  not  one  of  the  three 
nominated  in  the  exchequer,  he  is 
called  a  pocket-sheriff.  It  is  probable, 
that  no  compulsory  instance  of  the  ap- 
pointment of  a  pocket-sheriff  ever  oc- 
curred; and  the  unanimous  opinion 
of  the  judges,  preserved  in  the  record 
cited  by  the  learned  commentator  from 
2  Inst  559,  precludes  the  possibility 


of  such  a  case.  This  is  an  ungradous 
prerogative;  and  whenever  it  is  exer- 
cised, unless  the  occasion  is  manifest, 
the  whole  administration  of  Justice 
throughout  one  county  for  a  twelve- 
month, if  not  corrupted,  is  certainly 
suspected.  The  cause  ought  to  be  ur- 
gent or  inevitable,  when  recourse  is 
had  to  this  prerogative. — Ch. 
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writ  (m).  Therefore,  till  a  new  sheriff  be  named,  his  ofBce 
cannot  be  determined,  unless  by  his  own  death,  or  the  demise 
of  the  king;  in  which  last  case  it  was  usual  for  the  successor 
to  send  a  new  writ  to  the  did  sheriff  (n):  but  now,  by  stat.  in<Meof«de. 

,    ^   '  •'       .  mlw  of  the  crown. 

1  Anne,  st.  1,  c.  8,  all  officers  appointed  by  the  ^preceding  r  *343  j 
king  may  hold  their  offices  for  six  months  after  the  king's  de* 
mise,  unless  sooner  displaced  by  the  successor.  We  may  far- 
ther observe,  that  by  stat  1  Ric  IL  c  11,  no  man  that  has 
served  the  office  of  sheriff  for  one  year  can  be  compelled  to 
serve  the  same  again  within  three  years  after  (8). 

We  shall  find  it  is  of  the  utmost  importance  to  have  the 
sheriff  appointed  according  to  law,  when  we  consider  his  power 
and  duty*  These  are  either  as  a  judge,  as  the  keeper  of  the 
king's  peace,  as  a  ministerial  officer  of  the  superior  courts  of 
justice,  or  as  the  king's  bailiff. 

In  his  judicial  capacity  he  is  to  hear  and  determine  all  Judicial  dutin  or 
causes  of  forty  shillings  value  and  under,  in  his  county  court, 
of  which  more  in  its  proper  place;  and  he  has  also  a  judicial 
power  in  divers  other  civil  cases  (o)«  He  is  likewise  to  decide 
the  elections  of  knights  of  the  ^ire,  (subject  to  the  control  of 
the  house  of  commons),  of  coroners,  and  of  verderors;  to  judge 
of  the  qualification  of  voters,  and  to  return  such  as  he  shall 
determine  to  be  duly  elected. 

As  the  keeper  of  the  king's  peace,  both  by  common  law  Magiiterimi 
and  special  commission,  he  is  the  first  man  in  the  county,  and 
superior  in  rank  to  any  nobleman  therein,  during  his  office  (/i). 
He  may  apprehend,  and  commit  to  prison,  all  persons  who 
break  the  peace,  or  attempt  to  break  it;  and  may  bind  any 
one  in  a  recognizance  to  keep  the  king's  peace.  He  may, 
and  is  bound  ex  officio  to  pursue  and  take  all  traitors,  mur^* 
derers,  felons,  and  other  misdoers,  and  commit  them  to  gaol 
for  safe  custody.  He  is  also  to  defend  his  county  against  any 
of  the  king's  enemies,  when  they  come  into  the  land :  and  for 

(to)  Dalt.  of  Sheriffs,  8.  (o)  Dalt  c.  4. 

(»)  Ibid.  Ip)  1  Roll.  Rep.  237. 


(8)  If  there  be  other  sufficient  with-  one  and  the  same  sheriff:  this  is  still 

in  the  county.     Until  a  different  rcgu-  the  case  in  the  counties  of  Cambridge 

lation  was  made  by  8  Eliz.  c.  16,  in  a  and  Huntingdon. — Ch. 
great  many  instances  two  counties  had 

F  F   2 
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this  purpose,  as  well  as  for  keeping  the  peace  and  pursuing 
felons,  he  may  command  all  the  people  of  his  county  to  attend 
him;  which  is  called  the  posse  camitatusj  or  power  of  the 
county  (q):  and  this  summons  every  person  above  fifteen 
years  old,  and  under  the  degree  of  a  peer,  is  bound  to  attend 
upon  warning  (r),  ^under  pain  of  fine  and  imprisonment  («)• 
But  though  the  sherifi*  is  thus  the  principal  conservator  of  the 
peace  in  his  county,  yet  by  the  express  directions  of  the  great 
charter  (^),  he,  together  with  the  constable,  coroner,  and  cer- 
tain other  officers  of  the  king,  are  forbidden  to  hold  any  pleas 
of  the  crown,  or,  in  other  words,  to  try  any  criminal  offence. 
For  it  would  be  highly  unbecoming,  that  the  executioners  of 
justice  should  be  also  the  judges;  should  impose,  as  well  as 
levy,  fines  and  amercements;  should  one  day  condemn  a  man 
to  death,  and  personally  execute  him  the  next  Neither  may 
he  act  as  an  ordinary  justice  of  the  peace  during  the  time  of 
his  office  (u):  for  this  would  be  equally  inconsistent;  he  being 
in  many  respects  the  servant  of  the  justices. 

In  his  ministerial  capacity  the  sheriff  is  bound  to  execute 
all  process  issuing  from  the  king's  court  of  justice.  In  the 
commencement  of  civil  causes,  he  is  to  serve  the  writ,  to  ar- 
rest and  to  take  bail;  when  the  cause  comes  to  trial,  he  must 
summon  and  return  the  jury  (9) ;  when  it  is  determined,  he 
must  see  the  judgment  of  the  court  carried  into  execution. 
In  criminal  matters,  he  also  arrests  and  imprisons,  he  returns 
the  jury,  he  has  the  custody  of  the  delinquent,  and  he  exe- 
cutes the  sentence  of  the  court,  though  it  extend  to  death 
itself. 

As  the  king's  bailiff,  it  is  his  business  to  preserve  the 
rights  of  the  king  within  his  bailiwick;  for  so  his  county  is  fre- 
quently called  in  the  writs;  a  word  introduced  by  the  princes 
of  the  Norman  line,  in  imitation  of  the  French,  whose  territory 
is  divided  into  bailiwicks,  as  that  of  England  into  counties  (?<?;. 
He  must  seize  to  the  king's  use  all  lands  devolved  to  the  crown 


(q)  Dalt  c.  95. 

(r)  Lamb.  Eiren.  315. 

(<)  Stat  2  Hen.  V.  c.  8. 


(0  Cap.  17. 

(h)  Stat  1  Mar.  at  2,  c.  8. 

(w)  Fortesc.  de  LL.  c  24. 


(9)  See  Vol.  3,  p.  352. 
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by  attainder  or  escheat;  must  levy  all  fines  and  forfeitures (10); 
must  seize  and  keep  all  waife  (11),  wrecks  (12),  estrays  (IS), 
and  the  like,  unless  they  be  granted  to  some  subject  (14); 
and  must  also  collect  the  king's  rents  within  his  bailiwick  (15), 
if  commanded  by  process  from  the  exchequer  (x). 

*To  execute  these  various  offices,  the  shenff  has  under  him  JJ^JJJhJ!?" 
many  inferior  officers;  an  under-sheriff,  bailiffs,  and  gaolers;     r  ^^^  n 
who  must  neither  buy,  sell,  nor  farm  their  offices,  on  forfeiture 
of  500/.  (y). 

The  under-sheriff  usually  performs  all  the  duties  of  the  uader-dierur. 
office  (16);  a  very  few  only  excepted,  wh^re  the  personal  pre- 
sence of  the  high-sheriff  is  necessary.  But  no  under-sheriff 
shall  abide  in  his  office  above  one  year  (z);  and  if  he  does,  by 
Stat.  23  Hen.  V I.  c.  8,  he  forfeits  200/.,  a  very  large  penalty 
in  those  early  days.  And  no  under-sheriff  or  sheriff's  officer 
shall  practise  as  an  attorney,  during  the  time  he  continues  in 
such  office  (a):  for  this  would  be  a  great  inlet  to  partiality 


(x)  DalL  c  9. 

(y)  Sut  SGeo.  r.  C.15. 


(«)  Stat  42  Edw.  III.  c.  9. 
(a)  Stat  1  Hen.  V.  c.  4. 


(10)  The  statute  of  3  &  4  GuL  IV. 
proTides  for  the  more  speedy  return  of 
fines,  forfeited  recognizances,  and  pe- 
nalties, and  for  auditing  the  sheriff's 
accounts.  The  act  relieves  the  sheriff 
from  the  trouble  of  receiving  quit- rents, 
and  fines  on  alienation,  due  to  the 
crown :  the  first  of  which  duties  is  to 
be  performed  by  the  commissioners  of 
woods  and  forests;  the  latter  by  the 
receiver-general  at  the  alienation  of- 
fice. 

(11)  See  an/tf,  p.  296. 

(12)  See  antet  p.  292. 

(13)  See  aniff,  p.  297. 

(14)  See  VoL  2,  pp.  37,  265. 

(15)  See  tupra,  note  10. 

(16)  In  the  case  o{  Drake  v.  Syket^ 
7  T.  R.  116,  117,  Kenyon,  C.  J.,  and 
Lawrence,  J.,  agreed,  that  the  distinc- 
tion between  the  liability  of  the  sheriff, 
for  acts  done  by  his  under-sheriff,  or 
by  any  of  his  bailiffs,  is  this :  the  she- 
riff is  answerable  for  all  acts  done  by 


his  under-sheriffin  the  execution  of  his 
office,  because  he  is  the  sheriff's  ge- 
neral deputy  for  all  purposes ;  but  the 
sheriff  is  not  answerable  for  acts  done 
by  any  bailiff,  unless  it  was  done  under 
a  special  authority,  because  a  bailiff 
is  not  a  general  officer  of  the  sheriff. 

When  it  is  said,  that,  in  order  to 
make  the  sheriff  liable  for  the  acts  of 
bailiffs,  the  bailifiii  must  have  a  special 
authority,  it  is  not  meant,  that  if  the 
bailiffs  deviate  from  that  authority  in 
some  respects,  or  misconduct  themselves 
in  its  execution,  the  sheriff  is  not  civilly 
responsible.  If  the  sheriff  (pr  the  un* 
der-sheriff  )  makes  a  warrant  to  a  bailiff 
to  take  the  goods  of  A.  in  execution, 
and  the  bailiff  takes  the  goods  of  B.; 
pnless  the  sheriff  causes  the  goods  to 
be  immediately  restored  to  B.,  an  ac- 
tion of  trespass  will  lie  against  the 
sheriff.  (SauwiertoH  v.  Baker,  3  Wilson, 
316  ;  Swwdon  v.  Davit,  1  Taunt  359). 


345 


OF  SUBORDINAT£  MAGISTRAl^ES. 


Builiflk- 


and  oppression.  But  these  salutary  regulations  are  shame- 
fully evaded,  by  practising  in  the  names  of  other  attorneys* 
and  putting  in  sham  deputies  by  way  of  nominal  under-sherifls: 
by  reason  of  which,  says  Dalton  (i),  the  under-sheriffs  and 
bailiffs  do  grow  so  cunning  in  their  several  places,  that  they 
are  able  to  deceive,  and  it  may  well  be  feared  that  many  of 
them  do  deceive,  both  the  king,  the  high*sheriff,  and  the 
county. 

Bailiffs,  or  sheriff's  officers,  are  either  bailiffs  of  hundreds, 
or  special  bailiffs.  Bailiffs  of  hundreds  are  officers  appointed 
over  those  respective  districts  by  the  sheriffs,  to  collect  fines 
therein;  to  summon  juries;  to  attend  the  judges  and  justices 
at  the  assizes  and  quarter  sessions;  and  also  to  execute  writs 
and  process  in  the  several  hundreds.  But,  as  these  are  gene- 
rally plain  men,  and  not  thoroughly  skilful  in  this  latter  part 
of  their  office,  that  of  serving  writs,  and  making  arrests  and 
executions,  it  is  now  usual  to  join  special  bailiffs  with  them; 
who  are  generally  mean  persons,  employed  by  the  sheriffs  on 
account  only  of  their  adroitness  and  dexterity  in  hunting  and 
[  *346  ]  seizing  their  prey.  The  sheriff  being  ^answerable  for  the  mis- 
demesnors  (17)  of  these  bailiffs,  they  are  therefore  usually 
bound  in  an  obligation  with  sureties  for  the  due  execution  of 
their  office,  and  thence  are  called  bound-bailiffs;  which  the 
common  people  have  corrupted  into  a  much  more  homely 
appellation. 

Gaolers  are  also  the  servants  of  the  sheriff,  and  he  must  be 
responsible  for  their  conduct.  Their  business  is  to  keep  safely 
all  such  persons  as  are  committed  to  them  by  lawful  warrant: 
and,  if  they  suffer  any  such  to  escape,  the  sheriff  shall  answer 
it  to  the  king,  if  it  be  a  criminal  matter;  or,  in  a  ciril  case,  to 
the  party  injured  (c).  And  to  this  end  the  sheriff  must  {d) 
have  lands  sufficient  within  the  county  to  answer  the  king  and 
his  people  (18).     The  abuses  of  gaolers  and  sheriff's  officers. 


Gaolers 


(6)  OfSherifi,  C.116. 

(c)  Daltc.118;  4Re|».d4. 

(^)  8tat.9Edw.II.it.«;  2Edw.IIL 


c.  4 ;  4  Edw.  III.  c. « ;  5  Bdw.  III.  c.  4 ; 
Id  ft  14Car.lI.  €.21,  8.7. 


(17)  See  the  preceding  note. 

(18)  This  is  the  only  qualification 
required  from  a  sheriff.     That  it  was 


the  intention  of  our  ancestors  that  the 
lands  of  a  sheriff  should  be  consider- 
able,  abundantly  appears  from  their 
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toward  the  unfortunate  persons  in  their  custody,  are  well  re- 
strained and  guarded  against  by  statute  32  Geo.  II.  c.  28; 
and  by  statute  14  Geo.  III.  c.  59,  provisions  are  made  for 
better  preserving  the  health  of  prisoners,  and  preventing  the 
gaol  distemper  (19). 

The  vast  expense  which  custom  had  introduced  in  serving  Expenne  locumd 
the  office  of  hijgh-sheriff,  was  grown  such  a  burthen  to  the  om^hSmK- 
subject,  that  it  was  enacted,  by  statute  18  &  14  Car.  II.  c.  21,  ^^ 
that  no  sheriff  (except  of  London,  Westmoreland,  and  towns 
which  are  counties  of  themselves)  should  keep  any  table  at 
the  assizes,  except  for  his  own  family,  or  give  any  presents  to 
the  judges  or  their  servants,  or  have  more  than  forty  men  in 
livery:  yet,  for  the  sake  of  safety  and  decency,  he  may  not 
have  less  than  twenty  men  in  England  and  twelve  in  Wales; 
upon  forfeiture,  in  any  of  these  cases^  of  200/. 

II.  The  coroner's  is  also  a  very  antient  office  at  the  common  ii.  corom.». 
law.  He  b  called  coroner,  caronatar^  because  he  hath  prin- 
cipally to  do  with  pleas  of  the  crown,  or  such  wherein  the  king 
is  more  immediately  concerned  {e).  And  in  this  li^t  the 
lord  chief  justice  of  the  King's  Bench  is  the  principal  coroner 
in  the  kingdom;  and  may,  if  he  pleases,  exercise  the  jurisdic- 

(e)  2In8tdI:  4  Inst  271. 


having  this  provuion  so  frequently 
repeateili  and  at  the  same  time  that 
they  obtained  a  confinnation  of  magna 
eharia  and  their  most  valuable  liber- 
ties. As  the  sheriff,  both  in  eriminal 
and  civil  cases,  may  have  the  custody 
of  men  of  the  greatest  property  in  the 
country,  his  own  estate  ought  cer- 
tainly to  be  large,  that  he  may  be 
above  all  temptation  to  permit  them  to 
escape,  or  to  join  them  in  their  flight. 
In  antient  times  this  office  was  fire* 
quently  executed  by  the  nobility  and 
persons  of  the  highest  rank  in  the 
kingdom*  EUgebantur  9Um  ad  koeaf* 
fkutm  poitniUsiaU  attpauumtro  toims 
regni  prourts,  hanmu,  eamitet,  duee§, 
imUrdum  §t  r§gmm  JUH.  (Spel.  Gloss. 
Vicecom.)  Bishops  also  were  not  un- 
firequently  sheriffs.  Richard,  Duke 
of  Gloucester,  (afterwards  Richard  the 
Third),  was  sheriff  of  Cumberland  Ave 


years  together.  (Burn,  Hist  Cumb. 
570).  It  does  not  appear  that  there  is 
any  express  law  to  exclude  the  nobi- 
lity fi-om  the  execution  of  this  office, 
though  it  has  long  been  appropriated 
to  commoners. — Ch.  [But  see  ante, 
Mr.  Christian's  own  note  (2)  to  p.  340. 
—Ed.] 

(19)  The  multifarious  and  compli- 
cated laws  for  the  regulation  of  gaols 
and  houses  of  correction  in  England 
and  Wales,  were  consolidated  and 
amended  by  the  statute  of  4  Geo.  IV. 
c.  64,  which  act  was  in  turn  amended 
by  the  statute  of  5  Geo.  IV.  c.  85 ;  and 
greater  uniformity  in  the  government 
of  the  prisons  in  England  and  Wales 
is  prescribed  by  the  statute  of  6  &-6 
Gul.  IV.  c.  38.  Preparatory  reports 
respecting  gaols  in  Scotland  were  di- 
rected by  the  sutute  of  10  Geo.  IV.  c. 
54. 
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lion  of  a  coroner  in  any  part  of  the  realm  (y*).  But  *there 
are  also  particular  coroners  for  every  county  of  England,  usu- 
ally four,  but  sometimes  six,  and  sometimes  fewer  (^).  This 
officer  (h)  is  of  equal  antiquity  with  the  sheriff;  and  was  or- 
dained together  with  him  to  keep  the  peace,  when  the  earls 
gave  up  the  wardship  of  the  county. 

He  is  still  chosen  by  all  the  freeholders  in  the  county-court; 
as  by  the  policy  of  our  antient  laws  the  sheriffs,  and  conser- 
vators of  the  peace,  and  all  other  officers  were,  who  were  con- 
cerned in  matters  that  affected  the  liberty  of  the  people  (t)  (20); 
and  as  verderors  of  the  forest  still  are,  whose  business  it  is  to 
stand  between  the  prerogative  and  the  subject  in  the  execu- 
tion of  the  forest  laws.  For  this  purpose  there  is  a  writ  at 
common  law  de  caranatore  eligendo  (A) ;  in  which  it  is  expressly 
commanded  the  sheriff  ^*  quad  ialem  eligi  Jaciatf  quimdiugct 
sciaty  et  velit^  et  posgitf  officio  iUi  intendere"  And,  in  order  to 
effect  this  the  more  surely,  it  was  enacted  by  the  statute  (/) 
of  Westm.  1,  that  none  but  lawful  and  discreet  knights  should 
be  chosen:  and  there  was  an  instance  in  the  5  £dw.  III.  of  a 
man  being  removed  from  this  office,  because  he  was  only  a 
merchant  (m)  (21).  But  it  seems  it  is  now  sufficient  if  a  man 
hath  lands  enough  to  be  made  a  knight  (22),  whether  he  be 
really  knighted  or  not  (n) :  for  the  coroner  ought  to  have  an 
estate  sufficient  to  maintain  the  dignity  of  his  office,  and  an- 
swer any  fines  that  may  be  set  upon  him  for  his  misbeha- 


(/)  4  Rep.  57. 
(jg)  P.N.B.  168. 
(/i)  Mirror,  c.  1,  s.  S. 
(i)  2  Inst  658. 


(k)  F.N.B.16S. 
(0  3  Edw.  I.  c.  10. 
(m)  2  Iiut  82. 
(«)  F.N.B.  163,  164. 


(20)  See  anU,  p.  840,  n.  4.  The 
forms  of  elections  of  coroners  for  coun- 
ties are  regulated  by  the  statute  of  68 
Geo.  TIL  c  95. 

(21)  That  this  was  an  office  of  high 
dignity  in  antient  times,  appears  from 
Chaucer's  description  of  the  Franke- 
lein  :— 

At  sessions   ther   was   he    lord    and 

sire, 
Ful  often  time  he  was  knight  of  the 

shire, 


A  shereve  hadde  he  ben,  and  a  coi:p- 

nour, 
Was  no  wher  swiche  a  worthy  TaTasour. 

Selden,  tit  Hon.  S,  s.  4,  observes^ 
that  some  copies  have  it  eormwrnr, 
others  eomniour.  But  the  ofBce  of  an 
accountant  is  perfecUy  inconsistent 
with  the  character  described,  unless  a 
countour  signified  an  escheator.-^CH. 

(22)  Which  by  the  tiaiutum  de  mi- 
iiiibut,  I  Edw.  IL,  were  lands  to  the 
amount  of  20/.  ptr  ohhwil 
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viour  {o) ;  and  if  he  hath  not  enough  to  answer,  his  fine  shall 
be  levied  on  the  county,  as  the  punishment  for  electing  an  in- 
sufficient officer  (/?)•  Now,  indeed,  through  the  culpable 
neglect  of  gentlemen  of  property,  this  office  has  been  suffered 
to  fell  into  disrepute,  and  get  into  low  and  indigent  hands  (23): 
so  that,  although  formerly  no  coroners  would  condescend  to  be 
paid  for  serving  their  country,  and  they  were,  by  the  aforesaid 
statute  of  Westm.  1 ,  expressly  forbidden  to  take  a  ^reward, 
under  pain  of  great  forfeiture  to  the  king;  yet  for  many  years 
past  they  have  only  desired  to  be  chosen  for  the  sake  of  their 
perquisites:  being  allowed  fees  for  their  attendance  by  the 
statute  3  Hen.  VII.  c.  1,  which  Sir  Edward  Coke  complains 
of  heavily  (q);  though  since  his  time  those  fees  have  been 
much  enlarged  (r). 

The  coroner  is  chosen  for  life:  but  may  be  removed,  either 
by  being  made  sheriff  or  chosen  verderor,  which  are  offices 
incompatible  with  the  other;  or  by  the  king's  writ  de  cormuUare 
exanerandoy  for  a  cause  to  be  therein  assigned,  as  that  he  is 
engaged  in  other  business,  is  incapacitated  by  years  or  sick- 
ness, hath  not  a  sufficient  estate  in  the  county,  or  lives  in  an 
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(o)  F.  N.B.16d,  164. 

(p)  Mirr.  cl,  1.8;  2  Inst  175. 


{q)  2  Inst  210. 

(r)  Stat  25  Geo.  II.  c.  29. 
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(23)  Candidates  for  the  situation  of 
coroner  ^metimes  expend  large  sums 
of  money  to  forward  their  election. 

There  have  been  struggles  of  late 
between  coroners  and  the  public  press, 
as  to  the  right  of  reporters  to  be  present 
at  inquests;  and  it  has  been  decided 
that  coroners'  courts  are  not  open  courts, 
but  that  it  rests  entirely  with  the  coro- 
ner to  determine,  according  to  his  dis- 
cretion, who  shall  and  who  shall  not 
be  admitted.  (Gameii  v.  Perrattd,  6 
Bam.  &  Cress.  626 ;  9  D.  &  R.  657, 
S.  C). 

There  are  instances  of  coroners  hav- 
ing exercised  their  office  in  the  most 
vexatious  and  oppressive  manner,  by 
obtruding  themselves  into  private  fa- 
milies, to  their  great  annoyance  and 
discomfort,  without  any  pretence  of  the 
deceased  having  died  -other  than    a 


natural  death :  but  Lord  Ellenborough, 
in  the  case  of  2^  King  v.  The  Justicu 
of  Kent,  U  East,  280,  declared  this  to 
be  "  highly  illegal" 

By  5  ft  6  GuL  IV.  c.  76,  ss.  62, 63, 
it  is  enacted,  that  the  council  of  every 
borough  in  which  a  separate  court  of 
quarter  sessions  is  holden,  shall  ap- 
point a  fit  person  to  be  coroner  of  such 
borough  ;  and  that  every  such  coroner 
shall,  annually,  on  or  before  the  1st  of 
February,  make  a  return  to  a  secre- 
tary of  state  of  all  the  inquests  holden 
by  such  coroner  during  the  year  end* 
ing  on  the  1st  day  of  December  im- 
mediately preceding.  The  64th  sec^ 
tion  of  the  said  statute  provides,  that  in 
boroughs  not  having  a  separate  court 
of  quarter  sessions,  the  county  coro- 
ners shall  henceforward  act 
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inconvenient  part  of  it  (r).  And  by  the  statute  25  Geo.  II. 
c.  29,  extortion,  neglect,  or  misbehaviour,  are  also  made 
causes  of  removal. 

The  office  and  power  of  a  coroner  are  also,  like  those  of 
the  sheriff^  either  judicial  or  ministerial;  but  principally  judi*- 
cial.  This  is  in  great  measure  ascertained  by  statute  4  Edw.  I. 
de  officio  coronatoris ;  and  consists,  first,  in  inquiring,  when  any 
person  is  slain,  or  dies  suddenly,  or  in  prison,  concerning  the 
manner  of  his  dei^th.  And  this  must  be  ^^  super  vimm  oor^ 
porW*  («);  for,  if  the  body  be  not  found,  the  coroner  cannot 
sit  {t).  He  must  also  sit  at  the  very  place  where  the  death 
happened;  and  his  inquiry  is  made  by  a  jury  from  four,  five, 
or  six  of  the  neighbouring  towns,  over  whom  he  is  to  preside. 
If  any  be  found  guilty  by  this  inquest  of  murder  or  other  ho- 
micide, he  is  to  commit  them  to  prison  for  farther  trial,  and 
is  also  to  inquire  concerning  their  lands,  goods,  and  chattels, 
which  are  forfeited  thereby:  but,  whether  it  be  homicide  or 
not,  he  must  inquire  whether  any  deodand  (24)  has  accrued 
to  the  king,  or  the  *lord  of  the  franchise,  by  this  death:  and 
must  certify  the  whole  of  this  inquisition,  (under  his  own  seal 
and  the  seals  of  the  jurors)  (u),  together  with  the  evidence 
thereon,  to  the  court  of  King's  Bench,  or  the  next  assizes. 
Another  branch  of  his  office  is  to  inquire  concerning  ship- 
wrecks (25) ;  and  certify  whether  wreck  or  not,  and  who  is  in 
possession  of  the  goods.  Concerning  treasure-trove  (26),  he 
IS  also  to  inquire  who  were  the  finders,  and  where  it  is,  and 
whether  any  one  be  suspected  of  having  found  and  concealed 
a  treasure;  *^  and  that  may  be  well  perceived  (saith  the  old 
statute  of  Edw.  I.)  where  one  liveth  riotously,  haunting  ta- 
verns, and  hath  done  so  of  long  time:"  whereupon  he  might 
be  attached,  and  held  to  bail,  upon  this  suspicion  only. 


(r)  F.  N.  B.  168,  164. 

(«)  4  Inat.  271. 

(i)  ThuB,  in  the  Gothic  cooatitu- 
tion,  before  any  fine  wu  payable  by  the 
neighbourhood  for  the  vlaugfater  of  a 
man  therein,  "  de  eorpare  delicti  eon- 
siare  oportebaii  i.  e.  non  tamfiiiue  aU^ 
quern  in  Urritorio  itto  tnorUium  imieti* 


tumt  quam  vulneraium  $$  emnm.  Poteti 
tnim  homo  eiiam  tm  aKa  ooma  tuhito 
mori."  (Stiemhook  de  Jure  Gothor. 
1.  3,  c.  4). 

(«)  StaL  83  Hen.  VIII.  c.  12;  I  &  2 
P.  &  M.  c.  13;  2  V^est,  SymboL  s.310: 
Crompt.  264;  Tremain.  P.C.  621.  [7 
Geo.  IV.  c.  64,  sa.  4,  $,  6.] 


(24)  See  antCy  p.  300.  (25)  Sec  ante,  p.  290. 

(26)  Seea»/r,  p.  295. 
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The  ministerial  office  of  the  coroner  is  only  as  the  slieriflTs  Ministerui. 
substitute.  For  when  just  exception  can  be  taken  to  the  she* 
riff,  for  suspicion  of  partiality,  (as  that  he  is  interested  in  the 
suit,  or  of  kindred  to  either  plaintiff  or  defendant),  the  process 
must  then  be  awarded  to  the  coroner,  instead  of  the  sherifl^ 
for  execution  of  the  king's  writs  (v). 

III.  The  next  species  of  subordinate  magistrates,  whom  I  |i^i  Justioniof 
am  to  consider,  are  justices  of  the  peace;  the  principal  of 
whom  is  the  custos  rotularum^  or  keeper  of  the  records  of  the 
county.  The  common  law  hath  ever  had  a  special  caie  and 
regard  for  the  conservation  of  the  peace;  for  peace  is  the  very 
end  and  foundation  of  civil  society.  And  therefore,  before 
the  present  constitution  of  justices  was  invented,  there  were 
peculiar  officers  appointed  by  the  common  law  for  the  main- 
tenance of  the  public  peace.  Of  these  some  had,  and  still 
have,  this  power  annexed  to  other  offices  which  they  hold; 
others  had  it  merely  by  itself,  and  were  thence  named  custodei^ 
or  amsarvatores  paciu,  I'hose  that  were  so,  virtute  officii^  still 
continue:  but  the  latter  sort  are  superseded  by  the  modern 
justices. 

Tlie  king's  majesty  (to)  is^  by  his  office  and  dignity  royal,  Thekincthe 
the  principal  conservator  of  the  peace  within  all  bis  domi-  •av*tm^5ie 
nions;  *and  may  give  authority  to  any  other  to  see  the  peace     r-  #oro  i 
kept,  and  to  punish  such  as  break  it:  hence  it  is  usually  called 
the  king's  peace  (27).     The  lord  chancellor,  or  keeper,  the  The  lord  ehan. 
lord  treasurer,  the  lord  high  steward  of  England,  the  lord  ^    '^^' 
mareschal,  the  lord  high  constable  of  England,  (when  any 
such  officers  are  in  being),  and  all  the  justices  of  the  court  of 
king's  bench,  (by  virtue  of  their  offices),  and  the  master  of  the 
rolls,  (by  prescription),  are  general  conservators  of  the  peace 
throughout  the  whole  kingdom,  and  may  commit  all  breakers 
of  it,  or  bind  them  in  recognizances  to  keep  it  {x):  the  other 
judges  are  only  so  in  their  own  courts.     The  coroner  is  also 
a  conservator  of  the  peace  within  his  own  county  (y);  as  is 
also  the  sheriff  (z) ;  and  both  of  them  may  take  a  recogni- 

(»)  4  Inst.  271.  (y)  Britton,  8. 

{w)  Lambard,  Eirenarch.  12.  («)  F.N.B.81. 

(jt)  Lamb.  12. 


(27)  Sec  ante,  pp.116,  268;  Vol.4,  pp.  2,  142. 
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zance  or  security  for  the  peace.  Constables,  tytbing-men, 
and  the  like,  are  also  conservators  of  the  peace  within  their 
own  jurisdictions;  and  may  apprehend  all  breakers  of  the 
peace  and  commit  them,  till  they  find  sureties  for  their  keep- 
ing it  (a). 

Those  that  were,  without  any  office,  simply  and  merely 
conservators  of  the  peace,  either  claimed  that  power  by  pre- 
scription (b) ;  or  were  bound  to  exercise  it  by  the  tenure  of 
their  lands  (c);  or,  lastly,  were  chosen  by  the  freeholders  in 
full  county  court  before  the  sheriff;  the  writ  for  their  election 
directing  them  to  be  chosen  '*  de  prabioribus  et  potentiaribus 
comitatus  mi  in  custodes  pads'*  (d)»  But  when  Queen  Isabel, 
the  wife  of  Edward  II.,  had  contrived  to  depose  her  husband 
by  a  forced  resignation  of  the  crown,  and  had  set  up  his  son 
Edward  III.  in  his  place;  this,  being  a  thing  then  without 
example  in  England,  it  was  feared  would  much  alarm  the 
people:  especially  as  the  old  king  was  living,  though  hurried 
about  from  castle  to  castle,  till  at  last  he  met  with  an  untimely 
death.  To  prevent  therefore  any  risings,  or  other  disturbance 
of  the  peace,  the  new  king  sent  writs  to  all  the  sheriffs  in 
[  *d5l  ]  England,  the  form  of  which  is  preserved  by  *  Thomas  Wal- 
singham  (e),  giving  a  plausible  account  of  the  manner  of  his 
obtaining  the  crown;  to  wit,  that  it  was  done  ipsitts  patris 
beneplacito:  and  withal  commanding  each  sheriff  that  the 
peace  be  kept  throughout  his  bailiwick,  on  pain  and  peril  of 
disinheritance,  and  loss  of  life  and  limb.  And  in  a  few  weeks 
after  the  date  of  these  writs,  it  was  ordained  in  parliament  {f)^ 
that,  for  the  better  maintaining  and  keeping  of  the  peace  in 
every  county,  good  men  and  lawful,  w^ich  were  no  maintainers 
of  evil,  or  barretors  in  the  country,  should  be  amgned  to  keep 
the  peace.  And  in  this  manner,  and  upon  this  occasion,  was 
the  election  of  the  conservators  of  the  peace  taken  from  the 
people  (28),  and  given  to  the  king  {g)\  this  assignment  being 
construed  to  be  by  the  king's  commission  (A).     But  still  they 

(a)  Lamb.  14.  (/)  Stat  1  Edw.  III.  c  16. 

(h)  Ibid.  15.  (g)  Lamb.  2Q. 

(c)  Ibid.  17.  {h)  Stat  4  Edw.  lU.  c.  2;  18  Edw. 

{i)  Ibid.  16.  III.  8t  2,  c.  2, 

(e)  Hilt  A.  D.  1827. 

(28)  See  ante^  p.  340,  n.  4. 
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were  only  called  conservators^  wardens,  or  keepers  of  the 
peace,  till  the  statute  84  Edw.  III.  c  1,  gave  them  the  power 
of  trying  felonies;  and  then  they  acquired  the  more  honour*^ 
able  appellation  of  justices  (t). 

These  justices  are  appointed  by  the  king's  special  coromis-  jusucMofthe 
sion  under  the  great  seal,  the  form  of  which  was  settled  by  all  pointed.  ^  *^* 
the  judges,  a.  d.  1590  (j).  This  appoints  them  all  (A),  jointly 
and  severally,  to  keep  the  peace,  and  any  two  or  more  of  them 
to  inquire  of  and  determine  felonies  and  other  misdemesnors: 
in  which  number  some  particular  justices,  or  one  of  them,  are 
directed  to  be  always  included^  and  no  business  to  be  done 
without  their  presence;  the  words  of  the  commission  running 
thus,  ^^  quorum  aliquem  vestrum^  A.  2?.,  C.  Z).,  ^c.  unum  esse 
volumus;"  whence  the  persons  so  named  are  usually  called 
justices  of  the  quorum.  And  formerly  it  was  customary  to 
appoint  only  a  select  number  of  justices,  eminent  for  their  skill 
and  discretion,  to  be  of  the  quorum;  but  now  the  practice  is 
to  advance  almost  all  of  them  to  that  dignity,  naming  them  all 
over  again  in  the  quorum  clause,  except  perhaps  only  some 
one  inconsiderable  person  for  the  sake  of  propriety;  and  no 
exception  is  now  allowable  *for  not  expressing  in  the  form  of  [  *d52  ] 
warrants,  &c.  that  the  justice  who  issued  them  is  of  the  quo^ 
rum  (Z).  When  any  justice  intends  to  act  under  this  commis-- 
sion,  he  sues  out  a  writ  of  dedimus  potestatem^  from  the  clerk 
of  the  crown  in  chancery,  empowering  certain  persons  therein 
named  to  administer  the  usual  oaths  to  him;  which  done,  he 
is  at  liberty  to  act. 

Touching  the  number  and  qualifications  of  these  justices, 
it  was  ordained  by  statute  18  Edw.  III.  c  2,  that  ^aor  ihree^ 
of  the  best  reputation  in  each  county,  shall  be  assigned  to  be 
keepers  of  the  peace.  But  these  being  found  rather  too  few 
for  that  purpose,  it  was  provided  by  statute  34  Edw.  III.  c.  1, 
that  one  lord,  and  three  or  four  of  the  most  worthy  men  in  the 
county,  with  some  learned  in  the  law,  shall  be  made  justices 
in  every  county.  But  afterwards  the  number  of  justices, 
through  the  ambition  of  private  persons,  became  so  lai^e, 
that  it  was  thought  necessary,  by  statute  12  Ric.  II.  c.  10, 

(>)  Lamb.  23.  Burn,  tit.  <' Justices,"  s.  1. 

\j)  Ibid.  43.  (/)  Stat.  26  Geo.  II.  c.  27.  (See  also 

(Ar)  See  the  form  itself,  Lamb.  35;      stat  7  Geo.  IH.  c.21). 
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and  14  Ric  II.  c.  11,  to  restrain  them  at  first  to  six,  and 
afterwards  to  eight  only.  But  this  rule  is  now  disregarded, 
and  the  cause  seems  to  be,  (as  Lambard  observed  long 
ago)  (772),  that  the  growing  number  of  statute  laws,  com* 
mitted  from  time  to  time  to  the  chaige  of  justices  of  the  peace, 
have  occasioned  also  (and  very  reasonably)  their  increase  to  a 
larger  number.  And,  as  to  their  qualifications,  the  statutes 
just  cited  direct  them  to  be  of  the  best  reputation,  and  most 
worthy  men  in  the  county;  and  the  statute  13  Bic  II.  c  7, 
orders  them  to  be  of  the  most  Sufficient  knights,  esquires,  and 
gentlemen  of  the  law.  Also  by  statute  2  Hen.  V.  st.  1,  c  4, 
and  st  2,  c.  1,  they  must  be  resident  in  their  several  counties. 
And  because,  contrary  to  these  statutes,  men  of  small  sub- 
stance had  crept  into  the  commission,  whose  poverty  made 
them  both  covetous  and  contemptible,  it  was  enacted  by  sta- 
tute 18  Hen.  VL  ell,  that  no  justice  should  be  put  in  com- 
mission if  he  had  not  lands  to  the  value  of  20/.  per  annum* 
And  the  rate  of  money  being  greatly  altered  since  that  time, 
it  is  now  enacted  by  statute  5  Greo.  H.  c  18,  that  every  jus- 
tice, except  *as  is  therein  excepted,  shall  have  1002.  per  an- 
num  clear  of  all  deductions  (29);  and,  if  he  acts  without  such 
qualification,  he  shall  forfeit  100^  This  qualification  (n) 
is  almost  an  equivalent  to  the  20L  per  aMraan  required  in 
Henry  the  Sixth's  time;  and  of  this  (o)  the  justice  must  now 
make  oath.  Also  it  is  provided  by  the  act  5  Geo.  II.  that  no 
practising  attorney,  solicitor,  or  proctor,  shall  be  capable  of 
acting  as  a  justice  of  the  peace  (30). 

As  the  office  of  these  justices  is  conferred  by  the  king,  so 


(m)  Lamb.  34. 

(ft)  See  Bishop  Fleetwood's  calailft* 


tions  in  his  Chronicon  Pretiosum. 
(o)  Stat.  18  Geo.  II.  c.20. 


(29)  The  18  Geo.  II.  c,  20,  is  the 
last  statute  which  prescribes  the  qua- 
Hfications  of  justices  of  the  peace.  This 
clear  estate  of  100/.  per  anmitm  may 
consist  of  either  freehold  or  copyhold, 
an  estate  of  inheritance  or  fur  life,  or 
even  In  a  term  for  twenty-one  years. 
A  reversion  or  remainder  after  one  or 
more  lives  of  the  value  of  300^  fxsr 
annum  is  also  a  qualificatioii.  Btit  this 
does  not  extend  to  corporation  justices, 


or  to  the  eldest  sons  of  peers,  and  of 
gentlemen  qualified  to  be  knights  of 
shires,  the  officers  of  the  board  of 
green  cloth,  principal  officers  of  the 
navy,  under  secretaries  of  sUte,  heads 
of  colleges,  or  to  the  mayors  of  Cam> 
bridge  and  Oxford,  all  of  whom  may 
act  without  any  qualification  by  estate. 
— Ch. 

(30)  For  any  county. — Ch. 


A.  Byacocwkm 
to  omce  of  sherifT 
or  coroner. 
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it  subsists  only  during  his  pleasure;   and  is  determinableiy 

1.  By  the  demise  of  the  crown;  that  is,  in  six  months  after  Ip)*  i.  By  dcmiaeor 
But  if  the  same  justice  is  put  in  commission  by  the  successor, 

he  shall  not  be  obliged  to  sue  out  a  new  dedimm^  or  to  swear 
to  his  qualification  afresh  {q)i  nor,  by  reason  of  any  new  com- 
mission, to  take  the  oaths  more  than  once  in  the  same  reign  (r). 

2.  By  express  writ  under  the  great  seal  («),  discharging  any  2.  By  wnt  under 
particular  person  from  being  any  longer  justice.    3.  By  su-  3.  By  sup^ 
perseding  the  commission  by  writ  of  supersedeoiy  which  sus-  '^^'' 
pends  the  power  of  all  the  justices,  but  does  not  totally  destroy 

it;  seeing  it  may  be  revived  again  by  another  writ,  called  a 
procedendo.  4.  By  a  new  commission,  which  virtually,  though  4  Byanaw 
silently,  discharges  all  the  former  justices  that  are  not  included 
therein;  for  two  commissions  cannot  subsist  at  once.  5.  By  ^  By 
accession  of  the  office  of  sheriff  or  coroner  (t)  (31).  Formerly  Scop 
it  was  thought,  that  if  a  man  was  named  in  any  commission  of 
the  peace,  and  had  afterwards  a  new  dignity  conferred  upon 
him,  that  this  determined  his  office;  he  no  longer  answering 
the  description  of  the  commission :  but  now  (u)  it  is  provided, 
that,  notwithstanding  a  new  title  of  dignity,  the  justice  on 
whom  it  is  conferred  shall  still  continue  a  justice. 

The  power,  office,  and  duty,  of  a  justice  of  the  peace  de-  power,  once,  and 
pend  on  his  commission,  and  on  the  several  statutes  which  ortL^pJ^f^'^ 
*have  created  objects  of  his  jurisdiction.     His  commission,  1.  Tooomerre 
first,  empowers  him  singly  to  conserve  the  peace;  and  thereby  ^['•Sm  ] 
gives  him  all  the  power  of  the  antient  conservators  at  the 
common  law,  in  suppressing  riots  and  affrays,  in  taking  secu- 
rities for  the  peace,  and  in  apprehending  and  committing 
felons  and  other  inferior  criminals.    It  also  empowers  any  two  xohcv  andd». 
or  more  to  hear  and  determine  all  felonies  and  other  offences;  &c™"*  * 
which  is  the  ground  of  their  jurisdiction  at  sessions  (32),  of 
which  more  will  be  said  in  its  proper  place  (33).     And  as  to 

(p)  Stat  1  Ann.  c.  8.  («)  Lamb.  67.  • 

Iq)  Stat  1  Geo.  III.  c  13.  (t)  Stat  1  Mar.  st  1,  c.  8. 

(r)  Stat.  7  Geo.  III.  c.  9.  («)  Stat  1  Edw.  VI.  c.  7. 


(31)  A  sherifT cannot  act  as  a  justice  of  the  peace ;  nor  do  the  two  offices  in 

during    the   year    of  his   office :    but  their  nature  seem  incompatible. — Cn. 

neither  the  statutes  referred  to,  nor,  I  (32)  The  sessions  cannot  be  held  wSth- 

apprehend,  any  other  statute,  disqua-  out  the  presence  of  two  JustTces.-«CH. 

lifles  a  coroner  from  acting  as  justice  (33)  Sec  Vol.  4,  p.  271. 
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the  powers  given  to  one,  two  (34),  or  more  justices  by  the  se- 
veral statutes,  which  from  time  to  time  have  heaped  upon  them 
such  an  infinite  variety  of  business,  that  few  care  to  undertake, 
and  fewer  understand,  the  office;  they  are  such  and  of  so  great 
importance  to  the  public,  that  the  country'  is  greatly  obliged 
to  any  worthy  magistrate,  that,  without  sinister  views  of  his 
own,  will  engage  in  this  troublesome  service.  And  therefore, 
if  a  well-meaning  justice  makes  any  undesigned  slip  in  his 
practice,  great  lenity  and  indulgence  are  shewn  to  him  in  the 
courts  of  law;  and  there  are  many  statutes  made  to  protect 
him  in  the  upright  discharge  of  his  office  (tr) ;  which,  among 
other  privileges,  prohibit  such  justices  from  being  sued  for  any 
oversights  without  notice  beforehand;  and  stop  all  suits  begun 
on  tender  made  of  sufficient  amends  (35).     But,  on  the  other 

(i»)  Stat  7  Jac.  I.  c.  5;  21  Jac.  I.  c.  12;    24  Geo.  II.  c44;   [43  Geo.  III. 
cc  141,  143.— Ed.] 


(34)  Where  a  statute  requires  any  act 
to  be  done  by  two  justices,  it  is  in  gene- 
ral an  established  rule,  that  if  the  act  is 
of  a  judicial  nature,  or  is  the  result  of 
discretion,  the  two  justices  must  be  pre- 
sent to  concur  and  join  in  it,  otherwise 
it  will  be  void ;  as  in  orders  of  removal 
and  filiation,  the  appointment  of  over- 
seers, and  the  allowance  of  the  inden- 
ture of  a  parish  apprentice ;  but  where 
the  act  is  merely  ministerial,  they  may 
act  separately,  as  in  the  allowance  of  a 
poor-rate.  This  is  the  only  act  of  two 
justices  which  has  yet  been  construed 
to  be  ministerial ;  and  the  propriety  of 
this  construction  has  been  justly  ques- 
tioned.    (3  T.  Rep.  380).>-Ch. 

(35)  It  behoves  every  magistrate  to 
be  acquainted  with  the  law  and  the 
extent  of  his  authority,  and  he  may 
be  compelled  to  make  an  adequate 
compensation  to  those  who  suffer  by 
his  ignorance  or  inadvertence ;  but,  to 
protect  him  from  being  harassed  by 
vexatious  actions,  it  is  provided,  that  he 
shall  have  notice  of  any  action  com- 
menced against  him,  and  the  cause 
of  it,  one  month  before  the  writ  is  sued 
out,  or  a  copy  of  it  served  upon  him, 
by  a  writing  from  the  attorney  of  the 


party,  who  shall  indorse  upon  it  his 
name  and  residence.  The  notice  must 
specify  the  precise  writ  or  process  in- 
tended to  be  sued  out  And  if  the  no- 
tice calls  it  an  action  on  the  case,  it  will 
not  be  sufficient  if  an  action  cf  trespau 
is  brought  (7T.  R.  631.)  The  magis- 
trate may  afterwards  tender  amends, 
and  plead  such  tender  with  the  genera) 
issue  and  any  other  plea.  And  if  the 
sum  tendered  be  thought  sufficient  by 
the  jury,  he  shall  obtain  a  verdict 
with  costs.  This  action  must  be  com- 
menced within  six  months  after  the 
injury  complained  of.  (24  Geo.  11. 
C.44). 

If  a  magistrate  abuses  the  authority 
reposed  in  him  by  the  law,  in  order  to 
gratify  his  malice,  or  promote  his  pri- 
vate interests  or  ambition,  he  may  be 
punished  also  criminally  by  indict- 
ment or  information.  But  the  court 
of  King's  Bench  have  frequently  de- 
clared, that  though  a  justice  of  peace 
should  act  illegally,  yet,  if  he  has  acted 
honestly  and  candidly,  without  any 
bad  view  or  ill  intention  whatsoever, 
the  court  will  never  punish  him  by  the 
extraordinary  mode  of  an  information, 
but  will  leave  the  party  complaining  to 
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hand,  any  malicious  or  tyrannical  abuse  of  their  office  is  usu- 
ally severely  punished;  and  all  persons  who  recoTer  a  verdict 
against  a  justice,  for  any  wilful  or  malicious  injury,  are  enti- 
tled to  double  costs  (36). 

It  is  impossible  upon  our  present  plan  to  enter  minutely 
into  the  particulars  of  the  accumulated  authority  thus  com- 
mitted to  the  charge  of  these  magistrates.  I  must  therefore 
refer  myself  at  present  to  such  subsequent  part  of  these  Com- 
mentaries, as  will  in  their  turns  comprise  almost  every  object 
of  the  justices'  jurisdiction ;  and,  in  the  mean  time,  recom- 
mend to  the  student  the  perusal  of  Mr.  Lambard's  Eirenarcha, 
and  Dr.  Burn's  Justice  of  the  Peace,  wherein  he  will  find  every 
thing  relative  to  this  subject,  both  in  antient  and  modern  prac- 
tice, collected  with  great  care  and  accuracy,  and  disposed  in  a 
most  clear  and  judicious  method. 

I  shall  next  consider  some  officers  of  lower  rank  than  those 
which  have  gone  before,  and  of  more  confined  jurisdiction ; 
but  still  such  as  are  universally  in  use  through  every  part  of 
the  kingdom. 

IV.  Fourthly,  then,  of  the  constable.  The  word  constable 
is  frequently  said  to  be  derived  from  the  Saxon,  konmj-ftapel, 
and  to  signify  the  support  of  the  king.  But,  as  we  borrowed 
the  name  as  well  as  the  office  of  constable  from  the  French,  I 
am  rather  inclined  to  deduce  it,  with  Sir  Henry  Spelman  and 
Dr.  Cowel,  from  that  language :  wherein  it  is  plainly  derived 
from  the  Latin  comes  stabuliy  an  officer  well  known  in  the  em- 
pire ;  so  called,  because,  like  the  great  constable  of  France, 
as  well  as  the  lord  high  constable  of  England,  he  was  to  regu- 
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the  ordinary  method  of  prosecution  by 
action  or  indictment  (2  Burr.  1162). 
And  in  no  case  will  the  court  grant  an 
infonnakion,  unleu  an  application  for 
it  i«  made  within  the  second  term  after 
the  offence  committed,  and  notice  of 
the  application  be  previously  given  to 
the  justice,  and  unless  the  party  in- 
jured will  undertake  to  bring  no  ac- 
tion. And  if  the  party  proceeds  hoth 
by  action  and  indictment,  the  attorney- 
general  will  grant  a  noii  protequi  to  the 
indictment  Indeed,  where  a  justice 
has   committed  an  involuntary  error, 


without  any  corrupt  motive  or  inten- 
tion, it  may  be  questioned  whether  it 
is  an  indictable  offence  ;  for  the  act  in 
that  case  is  either  null  and  void,  or 
the  justice  is  answerable  in  damages 
for  all  the  consequences  of  it  It  is  the 
object  of  all  punishment  to  prevent  a 
repetition  of  the  act ;  and  it  would  be 
absurd  to  punish  a  man  for  an  invo- 
luntary act,  or  for  that  which  he  has 
neither  power  nor  will  to  avoid. — Ch. 

(36)  That  is,  where  the  judge  cer- 
tifies in  court  that  the  injury  was  wil- 
ful and  malicious. — Cu. 
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late  all  matters  of  chiTairv,  tilt>  toumanieots,  and  feats  of 
arms,  which  were  performed  on  horseback  (37).  TTiis  great 
office  of  lord  hi^fa  constalle  hath  been  disused  in  England, 
except  onlv  upon  ^reat  and  solemn  occasions^  as  the  king's 
coronation  and  the  like,  erer  since  the  attainder  of  Staflbrd, 
Duke  of  Buckinsrham,  under  Kin?  Henry  VIIL;  as  in  France 
it  was  suppressed  about  a  century  after  by  an  edici  of  Louis 
XIIL  (x):  but  from  his  office,  says  Lambard  ^y\  this  lower 
constableship  was  at  first  drawn  and  fetched,  and  is,  as  it  were, 
a  Tery  finger  of  that  hand.  For  the  statute  of  Winchester  (r), 
which  first  appoints  them  (38),  directs  that,  for  the  better 
keeping  of  the  peace,  two  constables  in  erery  hundred  and 
franchise  shall  inspect  all  matters  relating  to  arms  and  armowr. 
Constables  are  of  two  sorts,  high  constables  and  petty  con- 
stables. The  former  were  first  ordained  bv  the  statute  of 
Winchester,  as  before  mentioned ;  are  appointed  at  the  court- 
leets  of  the  firanchise  or  hundred  orer  which  they  preside,  or, 
in  default  of  that,  by  the  justices  at  their  quarter  sessions ; 
and  are  removable  by  the  same  authority  that  ^appoints 
them  (a).  The  petty  constables  are  inferior  officers  in 
eTery  town  and  parish,  subordinate  to  the  high  constable  of 
the  hundred,  first  instituted  about  the  reign  of  Edward 
IIL  (&).  These  petty  constables  hare  two  offices  united  in 
them;  the  one  antient,  the  other  modem.  Their  antient 
office  is  that  of  headborough,  tithing-man,  or  borsholder,  of 
whom  we  formerly  spoke  (c),  and  who  are  as  antient  as  the 


{x)  Philips'!  Life  of  Pole,  iL  111. 
iy)  Of  Constables,  5. 
{z)  13Edw.  I.  C.6. 


(a)  Salk.  150. 

(6)  Spelm.  Gloss.  148. 

(c)  Page  115. 


(37)  We  may  form  a  judgment  of 
his  power,  and  the  condition  of  the 
people  in  this  country  in  the  fifteenth 
century,  from  the  following  clause  in 
a  commission  in  the  7  Edw.  IV.  to 
Richard,  Earl  RiTert:  Plenam  potes' 
tatetn  et  auctoritatem  dttmnt  et  commit* 
timui  ad  eognotcendum  et  procedendum 
in  omnibus  et  singulis  eausis  et  negotiis 
de  et  super  erimine  Uesa  majestatis,  sen 
ipsius  occasione,  eaterisque  eausis  qui- 
bmseunque,  summarie  et  de  piano,  situ 
strepitu  et  JIgurd  judicH,  soldfaeti  veri- 


iate  inspeetd.     (Rym.  Foed.  torn.  xL  p. 
682).— Ch. 

(38)  It  is  true  that  the  statute  of 
Wynton  is  the  earliest  statute  (of  those 
that  hare  come  down  to  us)  in  which 
constables  are  named ;  but  in  that  act 
they  are  mentioned  in  such  a  manner  as 
leads,  almost  necessarily,  to  the  infer- 
ence  that  they  were  peace-officers  not 
then  constituted  for  the  first  time,  but, 
that  their  office  and  the  nature  of  their 
duties  were  previously  well  known. 


OF  SUBORDINATE  MAGISTRATES. 


356 


The  duty  of 
constablet. 


time  of  King  Alfred :    their  more  modern  office  is  that  of 

constable  merely ;  which  was  appointed,  as  was  observed,  so 

lately  as  the  reign  of  Edward  III.  in  order  to  assist  the  high 

constable  (d).     Atid  in  general  the  antient  headboroughs, 

tithing-men,  and  borsholders,  were  made  use  of  to  senre  as 

petty  constables ;  though  not  so  generally,  but  that  la  many 

places  they  still  continue  distinct  officers  from  the  constable. 

They  are  all  chosen  by  the  jury  dt  the  court-leet;   or,  if  Howappointeii. 

no  court-leet  be  held,  are  appointed  by  two  justices  of  the 

peace  (e). 

The  general  duty  of  all  constables^  both  high  and  petty, 
as  well  as  of  the  other  officers,  is  to  keep  the  king's  peace 
in  their  several  districts ;  and  to  that  purpose  they  are  armed 
with  very  large  powers,  of  arresting  and  imprisoning,  of 
breaking  open  houses,  and  the  like :  of  the  extent  of  which 
powers,  considering  what  manner  of  men  are  for  the  most 
part  put  into  these  offices,  it  is  perhaps  very  well  that  they 
are  generally  kept  in  ignorance  (39).  One  of  their  principal 
duties,  arising  from  the  statute  of  Winchester,  which  appoints 
them,  is  to  keep  watch  and  ward  in  their  respective  jurisdic- 
tions. Ward,  guard,  or  custodia^  is  chiefly  applied  to  the 
daytime,  in  order  to  apprehend  rioters,  and  robbers  on  the 
highways ;  the  manner  of  doing  which  is  left  to  the  discretion 
of  the  justices  of  the  peace  and  the  constable  (f) :  the  hun- 
dred being,  however,  answerable  for  all  robberies  committed 
therein,  by  daylight,  for  having  kept  negligent  guard.  Watch 
is  properly  applicable  to  the  night  only,  (being  called  among 
our  Teutonic  ancestors  wacht  or  wacta)  (^),  and  it  ♦begins  at 


[  •as?  ] 


(i)  Lamb.  9. 

(e)  Stat  14  &  15  Car.  II.  c  12. 

(/)  Dalt.  Just.  c.  104. 


(^)  Excubias  et  exploratumes  qua* 
waetaa  vacant.  (Capitular.  HludoT.  Pit, 
cap.  1,  A.  D.  815). 


(39)  Mr.  Christian  properly  observes 
upon  this  passage,  that  "  if  the  powers 
of  constables  are  dangerous,  they  ought 
to  be  curtailed  by  the  legislature ;  but, 
surely  every  officer  ought  to  know  the 
extent  of  his  duty  and  authority."  In 
London,  and  in  some  other  of  the  larger 
towns  of  the  kingdom,  a  regularly  or- 
ganized police  has,  in  great  measure, 
superseded  the  employment  of  consta- 
bles.    The  new  establishment  is  cer- 

G 


tainly  more  efficient  than  the  old  one  ; 
whether  it  is  equally  in  accordance 
with  the  free  spirit  of  the  constitution, 
is  questionable.  The  act  for  improving 
the  police  in  and  near  the  metropolis, 
is  the  statute  of  10  Geo.  IV.  c  44. 

A  bill,  the  object  of  which  is  to  place 
the  whole  of  the  turnpike  trusts  of 
England  and  Wales  in  the  hands  of  one 
board  of  commissioners,  is  now  (1836) 
before  parliament 
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the  time  when  ward  ends,  and  ends  when  that  begins :  for,  by 
the  statute  of  Winchester,  in  walled  towns  the  gates  shall  be 
closed  from  sunsetting  to  sunrising,  and  watch  shall  be  kept 
in  every  borough  and  town,  especially  in  the  summer  season, 
to  apprehend  all  rogues,  vagabonds,  and  night-walkers,  and 
make  them  give  an  account  of  themselves.  The  constable 
may  appoint  watchmen  at  his  discretion,  regulated  by  the  cus- 
tom of  the  place ;  and  these,  being  his  deputies,  have  for  the 
time  being  the  authority  of  their  principal.  But,  with  regard 
to  the  infinite  number  of  other  minute  duties  that  are  laid 
upon  constables  by  a  diversity  of  statutes,  I  must  again  refer 
to  Mr.  Lambard  and  Dr.  Burn ;  in  whose  compilations  may 
be  also  seen  what  powers  and  duties  belong  to  the  constable 
or  tithing-man  indifferently,  and  what  to  the  constable  only : 
for  the  constable  may  do  whatever  the  tithing-man  may ;  but 
it  does  not  hold  e  canversoj  the  tithing-man  not  having  an 
equal  power  with  the  constable. 

V.  Surveyor  of         V.  We  are  next  to  consider  the  surveyors  of  the  highways. 

highway..  Every  parish  is  bound  of  common  right  to  keep  the  high  roads 

that  go  through  it  in  good  and  sufficient  repair;  unless,  by 
reason  of  the  tenure  of  lands,  or  otherwise,  this  care  is  con- 
signed to  some  particular  private  person.  From  this  burthen 
no  man  was  exempt  by  our  antient  laws,  whatever  other  im- 
munities he  might  enjoy:  this  being  part  of  the  trinoda  neces- 
sitasj  to  which  every  man's  estate  was  subject ;  viz.  expeditio 
contra  hostem,  arcium  constructioy  et  pontium  reparatio.  For, 
though  the  reparation  of  bridges  only  is  expressed,  yet  that  of 
roads  also  must  be  understood;  as  in  the  Roman  law,  ad  in^ 
stmctiones  reparationesque  itinerum  et  pontium^  nullum  ffenvs 
hrminum^  nulliusque  dignitatis  ac  venerationis  meritisj  cessare 
opartet  (A).  And  indeed  now,  for  the  most  part,  the  care  of 
the  roads  only  seems  to  be  left  to  parishes,  that  of  bridges 
being  in  great  measure  devolved  upon  the  county  at  large,  by 
statute  22  Hen.  VIII.  c.  5.  If  the  parish  neglected  these  re- 
pairs, they  might  formerly,  as  they  may  still,  be  indicted  for 
[  *358  ]  s'Jich  their  neglect :  but  it  was  not  then  ^incumbent  on  any 
particular  officer  to  call  the  parish  together,  and  set  them 
upon  this  work;    for  which   reason,  by  the  statute  2  &  3 

(h)  C.  11.  74.  ♦. 
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Ph.  &  M.  c.  8,  surveyors  of  the  highways  were  ordered  to  be 
chosen  in  every  parish  (i). 

These  surveyors  were  originally,  according  to  the  statute 
of  Philip  and  Mary,  to  be  appointed  by  the  constable  and 
church- wardens  of  the  parish;  but  now  they  are  constituted  how appoint«i. 
by  two  neighbouring  justices,  out  of  such  inhabitants  or  others 
as  are  described  in  statute  13  Geo.  III.  c.  78,  and  many  have 
salaries  allotted  them  for  their  trouble. 

Their  office  and  duty  consists  in  putting  in  execution  a 
variety  of  laws  for  the  repairs  of  the  public  highways ;  that 
is,  of  ways  leading  from  one  town  to  another :  all  which  are 
now  reduced  into  one  act  by  statute  13  Qeo.  III.  c.  78  (40),  suti3G«o.iii 
which  enacts,  I.  That  they  may  remove  all  annoyances  in 
the  highways,  or  give  notice  to  the  owner  to  remove  them^ 
who  is  liable  to  penalties  on  non-compliance.  2.  They  are 
to  call  together  all  the  inhabitants  and  occupiers  of  lands, 
tenements,  and  hereditaments  within  the  parish,  six  days  in 
every  year,  to  labour  in  fetching  materials,  or  repairing  the 
highways:  all  persons  keeping  draughts,  (of  three  horses, 
&c.),  or  occupying  lands,  being  obliged  to  send  a  team  for 
every  draught,  and  for  every  50Z.  a-year  which  they  keep  or 
occupy;  persons  keeping  less  than  a  draught,  or  occupying 
less  than  50/.  a-year,  to  contribute  in  a  less  proportion ;  and 
all  other  persons  chargeable,  between  the  ages  of  eighteen 
and  sixty-five,   to  work  or  find  a  labourer.     But  they  may 

(«)  This  office,    Mr.  Dalton    (Just,      mending  the  Roman  ways  with  those 
cap.  50,)  says,  exactly  answers  that  of     of  our  country  parishes,  but  also  be- 


the  curatoret  viarum  of  the  Romans ; 
but  it  should  seem  that  theirs  was  an 
office  of  rather  more  dignity  and  au- 
thority than  ours  ;  not  only  from  com- 
paring  the   method    of  making   and 


cause  one  Thermus,  who  was  the  cu- 
rator of  the  Flaminian  way,  was  can- 
didate for  the  consulship  with  Julius 
Caesar.     (Cic.  ad  Attic.  1. 1,  ep.  1). 


(40)  A  more  recent  consolidation  of 
the  laws  relating  to  turnpike  roads  was 
effected  by  the  statute  of  3  Geo.  IV. 
c  126,  which  act  was  explained  and 
amended  by  the  statutes  of  4  Geo.  IV. 
cc.  16  and  95,  and  further  amended  by 
the  statute  of  7  &  8  Geo.  IV.  c.  24,  and 
4  &  5  Gul.  IV.  c.  81. 

The  trusts  of  the  several  turnpike 


roads  in  the  neighbourhood  of  the  me- 
tropolis, north  of  the  riyer  Thames, 
were  consolidated  by  the  local  act  of 
7  Geo.  IV.  c.  142,  which  act  was 
amended  by  the  general  statute  of 
10  Geo.  IV.  c.  59.  The  statute  of 
5  &6  Gul.  IV.  c.  50,  consolidates  the 
laws  relating  to  highways. 
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compound  with  the  surveyors,  at  certain  easy  rates  esta- 
blished by  the  act.  And  every  cartway  leading  to  any  markets 
town  must  be  made  twenty  feet  wide  at  the  least,  if  the 
fences  will  permit ;  and  may  be  increased  by  two  justices,  at 
the  expense  of  the  parish,  to  the  breadth  of  thirty  feet  (41). 
3.  The  surveyors  may  lay  out  their  own  money  in  purchasing 
materials  for  repairs,  in  erecting  guide-posts,  and  making 
drains,  and  shall  be  reimbursed  by  a  rate,  to  be  allowed  at  a 
special  sessions.  4.  In  case  the  personal  labour  of  the  parish 
be  not  sufficient,  the  surveyors,  with  the  consent  of  the  quar- 
ter sessions,  may  levy  a  rate  on  the  parish,  in  aid  of  the  per- 
sonal duty,  not  exceeding,  in  any  one  year,  together  with  the 
other  highway  rates,  the  sum  of  9rf.  in  the  pound;  for  the  due 
application  of  which  they  are  to  account  upon  oath.  As  for 
turnpikes,  which  are  now  pretty  generally  introduced  in  aid 
of  such  rates,  and  the  law  relating  to  them,  these  depend 
principally  on  the  particular  powers  granted  in  the  several 
road  acts,  and  upon  some  general  provisions  which  are  ex- 
tended to  all  turnpike  roads  in  the  kingdom,  by  statute  13 
Geo.  III.  c.  84,  amended  by  many  subsequent  acts  (A). 

VI.  I  proceed  therefore,  lastly,  to  consider  the  overseers 
of  the  poor;  their  original  appointment,  and  duty. 

The  poor  of  England,  till  the  time  of  Henry  VIII.  sub- 
sisted entirely  upon  private  benevolence,  and  the  charity  of 
well-disposed  Christians  (42).  For,  though  it  appears,  by  the 
Mirror  (/),  that  by  the  common  law  the  poor  were  to  be  "sus- 
tained by  parsons,  rectors  of  the  church,  and  the  parishioners, 

(*)  Stat  14  Geo.  III.  cc  14,  36,  fi7,  82 ;  16  Geo.  III.  c.  89 ;  18  Geo.  III.  c.  28. 

(/)  C.  1,  g.  a. 


(41)  TwojuBtices,  where  they  think 
it  will  render  the  road  more  commo- 
dious, may  order  it  to  be  diverted ;  the 
power  to  enlarge  docs  not  extend  to 
pull  down  any  building,  or  to  take  in 
the  ground  of  any  garden,  park,  pad- 
dock, court,  or  yard. 

No  tree  or  bush  shall  be  permitted 
to  grow  in  any  highway  within  fifteen 
feet  from  the  centre  of  it,  except  for 
ornament  or  shelter  to  a  house ;  and 
the  owners  of  the  adjoining  lands  may 


be  compelled  to  cut  their  hedges,  so  as 
not  to  exclude  the  sun  and  wind  from 
the  highway.  Fines  awarded  by  the 
court  for  not  repairing  a  highway  shall 
not  be  returned  into  the  exchequer, 
but  shall  be  applied  to  the  repair  of  the 
highways,  as  the  court  shall  diiecL — 
Ch. 

(42)  The  poor  in  Ireland,  to  this 
day,  have  no  relief  but  from  private 
charity.     (2  Ld.  Mounlm.  1 18).— Cu. 


OF  SUBORDINATE  MAGISTRATES.  359 

SO  that  none  of  them  die  for  default  of  sustenance  (43);'' 

and  though,  by  the  statutes  12  Ric«  IL  c.  7,  and  19  Hen.  VIL 

c.  12,  the  poor  are  directed  to  abide  in  the  cities  or  toiwns 

wherein  they  were  born,  or  such  wherein  they  had  dwelt  for 

three  years^  (which  seem  to  be  the  first  nidiments  of  parish 

settlements),  yet,  till  the  stat  27  Hen.  VIII.  c.  25,  I  find  no 

compulsory  method  chalked  out  for  this  purpose:  but  the 

poor  seem  to  have  been  left  to  such  relief  as  the  humanity  of 

their  neighbours  would  afford  them.     The  monasteries  were, 

in  particular,  their  principal  resource ;  and,  among  other  bad 

effects  which  attended  the  monastic  institutions,  it  was  not 

perhaps  one  of  the  least  (though  frequently  esteemed  quite 

otherwise)  that  they  supported  and  fed  a  very  numerous  and 

very  idle  poor,  whose  sustenance  depended  upon  what  was 

daily  distributed  in  alms  at  the  gates  *of  the  religious  houses.     [  *360  ] 

But,  upon  the  total  dissolution  of  these,  the  inconvenience  of 

thus  encouraging  the  poor  in  habits  of  indolence  and  b^gary 

was  quickly  felt  throughout  the  kingdom :  and  abundance  of 

statutes  were  made  in  the  reign  of  King  Henry  the  Eighth 

and  his  children,  for  providing  for  the  poor  and  impotent ; 

which,  the  preambles  to  some  of  them  recite,  had  of  late 

years  greatly  increased.     These  poor  were  principally  of  two 

sorts:  sick  and  impotent,  and  therefore  unable  to  work;  idle 

and  sturdy,  and  therefore  able,  but  not  willing,  to  exercise 

any  honest  employment.     To  provide  in  some  measure  for 

both  of  these,  in  and  about  the  metropolis,  Edward  the  Sixth 

founded  three  royal  hospitals ;  Christ's  and  St.  Thomas's,  for 

the  relief  of  the  impotent  through  infancy  or  sickness ;  and 

Bridewell  for  the  punishment  and  employment  of  the  vigorous 

and  idle.     But  these  were  far  from  being  sufficient  for  the 

care  of  the  poor  throughout  the  kingdom  at  large :   and 

therefore,  after  many  other  fruitless  experiments,  by  statute 

43  Eliz.  c.  2,  overseers  of  the  poor  were  appointed  in  every 

parish. 

By  rirtue  of  the  statute  last  mentioned,  these  overseers  H©w»ppototed. 
are  to  be  nominated  yearly  in  Easter-week,  or  within  one 
month  after,  (though  a  subsequent  nomination  will  be  va- 
lid) (m),  by  two  justices  dwelling  near  the  parish.    They  must 

(«)  Stra.  1123. 
(43)  Seean/e,  p.  131. 
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Their  office  and 
duty. 


[  *361  ] 


Objects  of  sUt. 
43EIU.  C.S:— 

1.  To  relieve 
impotent  poor. 

2.  To  find  em- 
ployment for 
such  u  are  able 
tn  work. 
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be  substantial  householders,  and  so  expressed  to  be  in  the 
appointment  of  the  justices  (n)  (44). 

Their  office  and  duty,  according  to  the  same  statute,  are 
principally  these :  first,  to  raise  competent  sums  for  the  ne- 
cessary relief  of  the  poor,  impotent,  old,  blind,  and  such 
other,  being  poor  and  not  able  to  work;  and  secondly,  to 
provide  work  for  such  as  are  able,  and  cannot  otherwise  get 
employment:  but  this  latter  part  of  their  duty,  which,  ac- 
cording to  the  wise  regulations  of  that  salutary  statute,  should 
go  hand  in  hand  with  the  other,  is  now  most  shamefully  ne- 
glected. *  However,  for  these  joint  purposes,  they  are  em- 
powered to  make  and  levy  rates  upon  the  several  inhabitants 
of  the  parish,  by  the  same  act  of  parliament;  which  has 
been  farther  explained  and  enforced  by  several  subsequent 
statutes. 

The  two  great  objects  of  this  statute  seem  to  have  been, 
1.  To  relieve  the  impotent  poor,  and  them  only.  2.  To  find 
employment  for  such  as  are  able  to  work ;  and  this  princi- 
pally by  providing  stocks  of  raw  materials  to  be  worked  up 
at  their  separate  homes,  instead  of  accumulating  all  the  poor 
in  one  common  workhouse ;  a  practice  which  puts  the  sober 
and  diligent  upon  a  level  (in  point  of  their  earnings)  with 
those  who  are  dissolute  and  idle;  depresses  the  laudable 
emulation  of  domestic  industry  and  neatness,  and  destroys 
all  endearing  family  connexions,  the  only  felicity  of  the  in- 
digent (45).  Whereas,  if  none  were  relieved  but  those  who 
are  incapable  to  get  their  livings,  and  that  in  proportion  to 
their  incapacity;    if  no  children  were   removed  from  their 

(fi)  2  Lord  Raym.  1394. 


(44)  It  is  declared  by  the  statute 
that  the  churchwardens  of  every  parish 
shall  be  overseers  of  the  poor ;  besides 
these,  the  justices  may  appoint  two, 
three,  or  four,  but  not  more,  of  the  in- 
habitants overseers  fur  each  parish.  (1 
Burr.  446).  But  if  a  parish  is  divided 
into  townships,  and  is  so  large,  that 
some  townships  cannot  reap  the  bene- 
fit intended  by  the  43rd  of  Elisabeth, 
in  that  case  separate  overseers  may  be 
appointed  for  such  townships,   under 


the  13  &  14  Car.  II.  c.  12.  Wherever 
there  is  a  constable,  there  is  a  town- 
ship. (1T.R.374). 

A  woman  may  be  appointed  an  over- 
seer of  the  poor,  if  a  substantial  house- 
holder. (2  T.  R.  395).— Ch. 

(45)  It  appears,  from  the  statute  of 
4  &  5  Qui.  IV.  c.  76,  that,  in  our  days, 
the  legislature  regards  the  system  of 
"  accumulating  all  the  poor  in  one 
conunon  workhouse,*'  with  much  more 
favour  than  Blackstone  did. 
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parents,  but  such  as  are  brought  up  in  rags  and  idleness; 
and  if  every  poor  man  and  his  femily  were  regularly  furnished 
with  employment^  and  allowed  the  whole  profits  of  their 
labour;  —  a  spirit  of  busy  cheerfulness  would  soon  diffuse 
itself  through  every  cottage ;  work  would  become  easy  and 
habitual^  when  absolutely  necessary  for  daily  subsistence; 
and  the  peasant  would  go  through  his  task  without  a  murmur, 
if  assured  that  he  and  his  children,  (when  incapable  of  work 
through  infamcy,  age,  or  infirmity),  would  then,  and  then  only, 
be  entitled  to  support  from  his  opulent  neighbours. 

This  appears  to  have  been  the  plan  of  the  statute  of  Queen  Defect  or  um 
Elizabeth  (46) ;  in  which  the  only  defect  was  confining  the 
management  of  the  poor  to  small,  parochial,  districts,  which 
are  frequently  incapable  of  furnishing  proper  work,  or  pro- 
viding an  able  director  (47).  However,  the  laborious  poor 
were  then  at  liberty  to  seek  employment  wherever  it  was  to 
be  had :  none  being  obliged  to  reside  in  the  places  of  their 
settlement,  but  such  as  wer^  unable  or  unwilling  to  work; 
and  those  places  of  settlement  being  only  such  where  they 
*were  barrij  or  had  made  their  abode^  originally  for  three 
years  (o),  and  afterwards  (in  the  case  of  vagabonds)  for  one 
year  only  (p). 

After  the  restoration,  a  very  different  plan  was  adopted, 
which  has  rendered  the  employment  of  the  poor  more  difii- 
cult,  by  authorizing  the  subdivision  of  parishes ;  has  greatly 
increased  their  number,  by  confining  them  all  to  their  respec^ 
tive  districts ;  has  given  birth  to  the  intricacy  of  our  poor^ 
laws,  by  multiplying  and  rendering  more  easy  the  methods  of 
gaining  settlements;  and,  in  consequence,  has  created  an 
infinity  of  expensive  lawsuits  between  contending  neighbour- 
hoods, concerning  those  settlements  and  removals  (48) .     By 

(o)  Stat  19  Hen.  VII.  c.  12;  lEdw.VI.  c.3:  3  Edw.  VI.  c.  16 ;  I4Eliz.c.6. 

(p)  Stat  39Eliz.  c.  4. 


[  •362  ] 


(46)  See  VoL  4,  p.  432. 

(47)  Against  this  inconTeiiience,  pro- 
vision is  made  by  the  statute  of  4  &  5 
Gul.  IV.  c.  76,  which  empowers  the 
commissioners,  appointed  under  that 
act,  to  direct  the  union  of  two,  or  more, 
parishes,  for  the  purpose  of  a  joint  ad- 


ministration and  management  of  their 
respective  paupers. 

(48)  The  **  methods  of  gaining  set- 
tlements" have  been  curtailed,  and 
litigation  upon  that  point  proportion- 
ably  diminished,  by  the  statute  of  4  & 
5  Gul.  IV.  c.  76.     In  this  respect,  the 
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13  9t  U  Car.  II. 
c.  12. 


1  Jac.II.  c.  17< 


Ofiettlement. 
1.  By  birth. 

[  ♦363 


] 
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the  statute  13  &  14  Car.  II.  c.  12,  a  legal  settlement  was  de- 
clared to  be  gained  by  birth,  or  by  inhabitancy^  opprenticeMpj 
or  service,  for  forty  days :  within  which  period  all  intruders 
were  made  removable  from'  any  parish  by  two  justices  of  the 
peace^  unless  they  settled  in  a  tenement  of  the  annual  value 
of  10/.  The  frauds  naturally  consequent  upon  this  provision, 
which  gave  a  settlement  by  so  short  a  residence,  produced  the 
statute  1  Jac«  II.  c  17,  which  directed  notice  in  writing  to  be 
delivered  to  the  parish  officers,  before  a  settlement  could 
be  gained  by  such  residence.  Subsequent  provisions  allowed 
other  circumstances  of  notoriety  to  be  equivalent  to  such 
notice  given;  and  those  circumstances  have  from  time  to  time 
been  altered,'  enlarged,  or  restrained,  whenever  the  expe- 
rience of  new  inconveniences,  arising  daily  from  new  regula- 
tions, suggested  the  necessity  of  a  remedy.  And  the  doc- 
trine of  certificates  was  invented,  by  way  of  counterpoise,  to 
restrain  a  man  and  his  family  from  acquiring  a  new  settle- 
ment by  any  length  of  residence  whatever,  unless  in  two 
particular  excepted  cases ;  which  makes  parishes  very  cau- 
tious of  giving  such  certificates,  and  of  course  confines  the 
poor  at  home,  where  frequently  no  adequate  employment 
can  be  had. 

The  law  of  settlements  may  be  therefore  now  reduced  to 
the  following  general  heads:  or,  a  settlement  in  a  parish 
may  be  acquired,  1.  By  birth  (49);  for,  wherever  a  child  is 
first  known  *to  be,  that  is  always  primd  facie  the  place  of 
settlement,  until  some  other  can  be  shewn  (jr).     This  is  also 

{q)  Garth.  433;  Comb.  364  ;  Salk.  485;  1  Lord  Raytn.  567. 


act  can  hardly  fail  to  meet  general  ap- 
probation. It  has  abolished  all  claims 
to  settlement  in  respect  of  hiring  and 
service,  or  of  apprenticeship  to  the 
sea-service,  or  on  the  ground  of  hav- 
ing served  a  parochial  office.  It  has 
enacted  that  no  settlement  shall  be 
acquired  by  occupation  of  a  tenement, 
unless  the  occupier  shall  have  paid 
poor-rates  for  the  same,  for  a  year; 
and  further,  that  no  person  shall  re- 
tain a  settlement,  gained  by  posses- 
sion of  any  estate  or  interest  in  any 
parish,  for  any  longer  time  than  such 
person  shall  inhabit  within  ten  miles 


thereof;  but,  if  he  thereafter  becomes 
chargeable,  shall  be  liable  to  be  re- 
moved to  the  parish  wherein,  pre- 
viously to  such  inhabitancy,  he  may 
have  been  legally  settled ;  or,  in  case 
he  may,  subsequently  to  such  inha- 
bitancy, have  gained  a  legal  setde- 
ment  in  some  other  parish,  then  to 
such  other  parish.  The  alterations  in 
the  other  heads  of  settlement  enu- 
merated by  Blackstone  will  be  found 
stated  in  the  notes  to  t^e  two  next 
pages. 
(49)  See  the  preceding  note. 
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generally  the  place  of  settlement  of  a  bastard  child  (r)  (50) ; 
for  a  bastard  having  in  the  eye  of  the  law  no  father,  cannot 
be  referred  to  his  settlement,  as  other  children  may  («).  But, 
in  legitimate  children,  though  the  place  of  birth  be  primd 
Jade  the  settlement,  yet  it  is  not  conclusively  so ;  for  there 
are,  %  Settlements  by  parentage^  being  the  settlement  of  s-  By  puenuge. 
one's  father  or  mother:  all  legitimate  children  being  really 
settled  in  the  parish  where  their  parents  are  settled,  until 
they  get  a  new  settlement  for  themselves  (^)  (51).  A  new 
settlement  may  be  acquired  several  ways;  as,  3,  By  mar"  3. By marriacc. 
riage  (52).  For  a  woman  marrying  a  man  that  is  settled  in 
another  parish  changes  her  own  settlement :  the  law  not  per- 
mitting the  separation  of  husband  and  wife  (tf).  But  if  the 
man  has  no  settlement,  her's  is  suspended  during  his  life,  if 
he  remains  in  England  and  is  able  to  maintain  her ;  but  in 
his  absence,  or  aflier  his  death,  or  during,  perhaps,  his  inabi-' 
lity,  she  may  be  removed  to  her  old  settlement  (v)  (53).   The 


(r)  Set  p.  469. 

(«)  Salk.427. 

(/)  Salk.  528;  2  Lord  Raym.  1478. 


(h)  Str8.544. 

{v)  Foley,  249, 251,  252 ;  Bar.  Sett. 
C.  870. 


(50)  By  the  71st  section  of  the  sta- 
tute of  4  &  5  Gul.  IV.  6.  76,  it  is 
enacted,  that  every  bastard,  bom  after 
the  passing  of  the  act,  shall  follow  the 
settlement  of  its  mother,  until  such 
child  shall  attain  the  age  of  siztaen, 
or  shall  acquire  a  settlement  in  its 
own  right  The  birth-place,  there- 
fore, of  an  illegitimate  child,  is  no 
longer  the  first  point  to  be  ascertained, 
as  affording  primd  facie  evidence  of  its 
settlement ;  though,  if  the  mother  can- 
not be  proved  to  have  a  settlement  else- 
where, the  parish  in  which  the  bastard 
is  bom  may  be  saddled  with  the  burthen 
of  its  support 

(51)  If  the  parents  acquire  a  new 
settlement,  the  children  also  follow, 
and  belong  to  the  last  settlement  of 
the  lather,  or,  after  the  death  of  the 
&ther,  to  the  last  settlement  of  the 
mother,  whilst  she  is  unmarried,  till 
they  are  emancipated  or  become  in- 
dependent of  their  father's  or  mother's 
family;    and  in  that  case  they  have 


that  settlement  which  their  parent  had 
at  the  time  of  emancipation. 

This  is  a  very  indefinite  word,  and 
it  is  no  wonder  that  several  cases  have 
arisen  upon  the  interpretation  of  it 
Lord  Kenyon  seems  to  have  given  as 
full  and  as  just  an  explication  of  it 
as  it  will  admit,  in  observing,  that 
"  the  cases  of  emancipation  have  al- 
ways been  decided  on  the  circum- 
stances either  of  the  son's  being 
twenty-one,  or  married,  or  having 
gained  a  settlement  in  his  own  right,  or 
having  contracted  a  relation,  which  was 
inconsistent  with  the  idea  of  his  being 
in  a  subordinate  situation  in  his  fa- 
ther's family."  '  (3  T.  B.  U6\  8T.R. 
479). — Ch.  [See  n.  50,  supra;  and  p. 
862,  n.48]. 

(52)  See  p.  362,  n.  48. 

(53)  In  the  absence  or  .  after  the 
death  of  the  husband,  in  that  case  the 
wife  and  her  children  may  be  removed 
to  her  maiden  settlement ;  but  it  seems 
fully  determined  that  they  cannot  be 


863 


OF  SUBORDINATE  MAGISTRATES. 


4.  By  rnk'tfioe. 


C  *364  ] 

5,  By  ranting  a 
tenement  of  the 
yearly  value  of  \(X. 
aud  residing  forty 
dayi. 

A.  By  being 
charged  to  and 
liaying  taxes,  &c. 


7-  By  executing 
I>arochlal  offices. 


Other  methods  of  acquiring  settlements  in  any  parish  are  all 
reducible  to  this  one,  of  Ji/rli/  dayi  residence  therein  (54) : 
but  this  forty  days'  residence  (which  is  construed  to  be  lodg- 
ing or  lying  there)  must  not  be  by  fraud,  or  stealth,  or  in 
any  clandestine  manner ;  but  made  notorious  by  one  or  other 
of  the  following  concomitant  circumstances.  The  next  me- 
thod therefore  of  gaining  a  settlement  is,  4,  By  forty  days' 
residence,  and  notice  (55).  For  if  a  stranger  comes  into  a 
parish,  and  delivers  notice  in  writing  of  his  place  of  abode, 
and  number  of  his  family,  to  one  of  the  overseers,  (which 
must  be  read  in  the  church  and  registered),  and  resides  there 
unmolested  for  forty  days  after  such  notice,  he  is  legally 
settled  thereby  (u?).  For  the  law  presumes  that  such  a  one 
at  the  time  of  notice  is  not  likely  to  become  chargeable,  else 
he  would  not  venture  to  give  it ;  or  that,  in  such  case,  the 
parish  would  take  care  to  remove  him.  But  there  are  also 
other  circumstances  equivalent  to  such  notice :  therefore,  5, 
MefUinff  for  a  year  a  ^tenement  of  the  yearly  value  of  ten 
pounds,  and  residing  forty  days  in  the  parish,  gains  a  settle- 
ment without  notice  {x) :  upon  the  principle  of  having  sub- 
stance enough  to  gain  credit  for  such  a  house  (56).  6.  Being 
charged  to  and  paying  the  public  taxes  and  levies  of  the 
parish;  excepting  those  for  scavengers,  highways  (y),  and 
the  duties  on  houses  and  windows  (2:)  (57):  and,  7,  Executing, 
when  legally  appointed,  any  public  parochial  office  for  a  whole 
year  in  the  parish  (58),  as  churchwarden,  &c.,  are  both  of 


I'Xw)  Sututc  U  &  14  Car.  II.  c.  12; 
1  Jac.  II.  c.  17;  3  &  4  VIT.  &  M. 
ell. 

(x)  Sut.  ld&  14  Car.  II.  c.  12. 


(v)  Stat.  9  Geo.  I.  e.  7»  s.  6. 
(«)  Statute  21JGeo.  II.   c.  10;    18 
Geo.  III.  c.  26. 


separated  or  removed  from  the  hus- 
band. (Bur.  S.tC.  813*;%  1  Stra.'544). 
In  the  removal  of  a  wife  or  a  widow,  it 
is  suflficient,  in  the  first  instance,  to 
prove  her  maiden  settlement.  (Cald. 
39,  236).— Ch. 

(54)  See  p.  362,  n.  48. 

(.55)  The  statute  of  35  Geo.  III. 
c.  101,  abolished  this  head  of  settle- 
ment. 


(56)  As  to  the  legal  qualification  of 
this  principle  by  a  recent  statute,  see 
ante,  p.  362,  n.  48. 

(57)  The  59th  section  of  the  stat. 
43  Geo.  III.  c.  161,  provides,  that  the 
payment  of  the  duties  made  payable 
by  that  act,  shall  not  entitle  the  person 
so  paying  to  a  settlement 

(58)  This  tide  to  a  settlement  is  abo- 
lished.   (See  p.  362,  n.  48). 
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them   equivalent   to   notice,   and   gain   a  settlement  (a),   if 

coupled  with  a  residence  of  forty  days.     8.  Being  hired  for  6.  Dy  uiriuj. 

a  year,  when  unmarried  and  childless,  and  sermruf  a  year  (59) 

in  the  same  service;  and  9,  Being  bound  an  apprenticej  give  »  ny Apprenti.Y- 

the  servant  and  apprentice  a  settlement,  without  notice  (^),  in      '' 

that  place  wherein  they  serve  the  last  forty  days  (60).     This 

is  meant  to  encourage  application  to  trades,  and  going  out  to 

reputable  services:  10,  Lastly,  the  having  an  estate  of  one's  lo.  By  having  an 

,  Ai  1  ni_  1  e«^«tr.  and  rwl- 

own,  and  residing  thereon  forty  days,  however  small  the  value  cie  ice  thereon 
may  be,  in  case  it  be  acquired  by  act  of  law,  or  of  a  third 
person,  as  by  descent,  gift,  devise,  &c.,  is  a  sufficient  settle- 
ment (c)  (61) :  but  if  a  man  acquire  it  by  his  own  act,  as  by 
purchase,  (in  its  popular  sense,  in  consideration  of  money 
paid),  then  unless  the  consideration  advanced,  bond  fide^  be 
30Z.,  it  is  no  settlement  for  any  longer  time  than  the  person 
shall  inhabit  thereon  {d).  He  is  in  no  case  removable  from 
his  own  property ;  but  he  shall  not,  by  any  trifling  or  fraudu- 
lent purchase  of  his  own,  acquire  a  permanent  and  lasting 
settlement. 

All  persons,  not  so  settled,  may  be  removed  to  their  own  ^'J'JUJj^'S?' 
parishes,  on  complaint  of  the  overseers,  by  two  justices  of  the  k"******"^ 
peace  (62),  if  they  shall  adjudge  them  likely  to  become  charge- 


(a)  Stat  3  &4  W.  &  M.  ell. 
(6)  IbidL ;  8  &  9  Will.  III.  c.  10;  31 
Geo.  II.  c.  11. 


(c)  Salk.524. 

\d)  Stat  9  Geo.  I.  c.  7. 


(59)  Abolished.  (See  the  reference 
given  in  the  preceding  note). 

(60)  No  settlement  can  now  be 
gained  by  apprenticeship  to  the  sea- 
servicey  or  to  a  householder  exercising 
the  trade  of  the  seas  as  a  fisherman  or 

« 

otherwise.    (See  sutute  4  &  5  Gul.  IV. 
c.  76,  s.  67). 

(61)  Continued  residence  within  ten 
miles  of  such  estate  is  now  requisite, 
in  order  to  keep  alive  this  title  to  a 
settlement.    (See  anU^  p.  362,  n.  48). 

(62)  By  the  79th  and  the  five  next 
following  sections  of  the  statute  of  4  & 
5  Gul.  IV.  c.  76,  it  is  enacted,  that  no 
pauper  shall  be  removed  from  any 
parish,  by  reason  of  his  being  charge- 
able   to    or    relieved    therein,    until 


twenty-one  days  after  notice  that  an 
order  of  removal  has  been  made  shall 
have  been  given  lo  the  parish  to  which 
the  order  is  directed,  unless  such  parish 
shall  agree  to  receive  the  pauper  pre- 
viously. And  if  notice  of  appeal  from 
the  order  of  removal  is  given  within 
the  said  term  of  twenty-one  days,  the 
pauper  must  not  be  removed  until  the 
time  for  prosecuting  the  appeal  shall 
have  expired,  or,  in  case  such  appeal 
shall  have  been  prosecuted,  until  after 
the  determination  of  such  appeal.  In 
case  of  appeal,  the  overseers  or  guar- 
dians of  the  appellant  parish,  or  their 
authorised  agents,  are,  at  all  proper 
times,  to  have  free  access  to  the  pauper 
for   the    purpose   of   examining   him 
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able  to  the  parish  into  which  they  have  intruded:  unless  they 
are  in  a  way  of  getting  a  legal  settlement,  as  by  having  hired 
a  house  of  lOZ.  per  aTmum,  or  living  in  an  ^annual  service ;  for 
then  they  are  not  removable  {e)  (63).  And  m  all  other  cases, 
if  the  parish  to  which  they  belong  will  grant  them  a  certificate, 
acknowledging  them  to  be  their  parishioners,  they  cannot  be 
removed  merely  because  likely  to  become  chargeable,  but 
only  when  they  become  actually  chargeable  {f).  But  such 
certificated  person  can  gain  no  settlement  by  any  of  the  means 
above  mentioned,  unless  by  renting  a  tenement  of  lOL  per  an- 
num, or  by  serving  an  annual  office  (64)  in  the  parish,  being 
legally  placed  therein:  neither  can  an  apprentice  or  servant 
to  such  certificated  person  gain  a  settlement  by  such  their 
service  (y). 


(e)  Salk.  472. 


(/)  StotS  &9  Will.  III.  c30. 
(g)  Stat  12  Ann.  c.  18. 


touching  his  settlement,  and  may  even 
remove  him  for  a  time,  for  his  more 
effectual  examination ;  provided  always, 
that  the  expense  of  such  removal,  and 
of  the  pauper's  maintenance  during 
the  same,  shall  be  defrayed  by  the  ap- 
pellant parish.  Notice  of  intended 
appeal  must  be  given  fourteen  days  at 
least  before  the  first  day  of  the  ses- 
sions at  which  such  appeal  is  intended 
to  be  tried ;  and,  'at  the  hearing  of  the 
appeal,  the  removing  parish  must  not 
go  into  any  other  grounds  of  removal 
than  those  contained  in  the  order  of 
removal ;  nor  the  appellant  parish  into 
any  other  grounds  of  defence  than 
those  set  forth  in  their  notice.  The 
costs  (subject  to  the  discretion  of  the 
court  before  whom  such  appeal  is 
brought)  are  generally  to  follow  the 
result  of  the  appeal:  but,  if  the  re- 
moving parish  shall  have  included  in 
the  order  of  removal,  or  the  appellant 
parish  shall  have  included  iq  their  no- 
tice of  appeal,  any  frivolous  or  vex- 
atious grounds  for  such  removal  or 
appeal,  the  party  which  has  in  this 
way  caused  unnecessary  expense,  (al- 
though successful  on  other  grounds,) 


may  be  ordered  to  pay  the  coats  in- 
curred by  the  other  party  in  dtsputing 
such  frivolous  and  Texatious  oiatter. 
The  expense  of  a  pauper's  maintenance, 
whose  settlement  is  in  question,  must 
be  paid  by  the  parish  to  which  he  is 
admitted,  or  finally  adjudged,  to  be- 
long; provided  that  the  removing  pa- 
rish can  only  recover  the  costs  of  such 
maintenance  from  the  time  when  no- 
tice was  duly  given  of  the  intended 
removal  And  no  expenses  of  relief 
under  a  suspended  order  of  removal, 
unless  notice  of  such  order,  with  a 
copy  thereof  and  of  the  examinarion 
upon  which  it  was  made,  shall  hare 
been  given,  within  ten  days  after  the 
making  of  such  order,  to  the  overseers 
of  the  parish  to  whom  such  order  is 
directed. 

A  suspended  order  of  removal  is  an 
order  which,  in  consequence  of  the 
sickness  of  the  party  to  be  removed,  or 
for  some  other  sufiicient  cause,  is  ex- 
pressly directed  not  to  be  enforced, 
until  the  cause  of  siispension  is  re- 
moved. 

(63)  But  see  ante,  p.  862,  n.  48. 

(64)  See  ante^  p.  362,  n.  48. 
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These  are  the  general  heads  of  the  laws  relating  to  the 
poor,  which,  by  the  resolutions  of  the  courts  of  justice  thereon 
within  a  century  past,  are  branched  into  a  great  variety  (65). 
And  yet,  notwithstanding  the  pains  that  have  been  taken 
about  them,  they  still  remain  very  imperfect,  and  inadequate 
to  the  purposes  they  are  designed  for:  a  fate  that  has  gene- 
rally attended  most  of  our  statute  laws,  where  they  have  not 
the  foundation  of  the  common  law  to  build  on.  When  the 
shires,  the  hundreds,  and  the  tithings,  were  kept  in  the 
same  admirable  order  in  which  they  were  disposed  by  the 
great  Alfred  (66),  there  were  no  persons  idle,  consequently 
none  but  the  impotent  that  niseded  relief:  and  the  stat.  of  43 
Eliz.  seems  entirely  founded  on  the  same  principle.  But 
when  this  excellent  scheme  was  neglected  and  departed  from, 
we  cannot  but  observe  with  concern  what  miserable  shifts  and 
lame  expedients  have  from  time  to  time  been  adopted,  in  order 
to  patch  up  the  flaws  occasioned  by  this  neglect.  There  is 
not  a  more  necessary  or  more  certain  maxim  in  the  frame  and 
constitution  of  society,  than  that  every  individual  must  contri- 
bute his  share  in  order  to  the  well-being  of  the  community : 
and  surely  they  must  be  very  deficient  in  sound  policy,  who 
suffer  one  half  of  a  parish  to  continue  idle,  dissolute,  and  un- 
employed; knd  at  length  are  amazed  to  find,  that  the  industry 
of  the  other  half  is  not  able  to  maintain  the  whole  (67). 


(65)  For  a  full  and  complete  know- 
ledge of*  this  extensive  subject,  re- 
course must  be  had  to  Bum's  Justice, 
by  Chitty,  and  Mr.  Const's  valuable 
edition  of  Bott,  and  the  reporters  there 
referred  to. — Ch. 

{GG)  See  ante,  p.  114,  n.  36. 

(67)  If  the  administration  of  the 
poor-laws  was  faulty  when  Blackstone 
wrote,  we  have  seen  it  much  worse  In 
our  own  times.  The  number  of  hands  to 
be  employed  may,  perhaps,  have  been 
doubled ;  but,  the  capital  of  the  coun- 
try, and  its  manufactures,  have  grown, 
probably,  in  at  least  the  same  ratio. 
The  increase  of  population,  therefore, 
although  it  may  be  one  element  to  be 
taken  into  account,  cannot  have  been 
the  sole  cause  of  swelling  the  poor- 


rates  to  the  enormous  amount  of  more 
than  seven  millions  annually.  Neither 
does  the  weight  of  taxation,  however  se- 
verely it  presses  upon  those  who  are  a 
step  above  the  labouring  classes,  afford 
a  sufficient  explanation ;  for,  although 
most  of  the  articles  necessary  for  a  la- 
bourer's subsistence  are  highly  taxed, 
still  there  never  was  a  period  when  the 
ordinary  wages  of  agricultural  labour 
would  command  so  large  a  share  of  the 
necessaries  of  life,  as  they  will  at  pre- 
sent«  If  the  wages  of  farming  men 
have  been  reduced  one-third,  the  price 
of  wheat  has  been  reduced  two-thirds. 
The  mechanic  and  the  manufacturer, 
of  course,  pay  no  more  for  bread  than 
the  ploughman  does;  and  the  wages 
of  the  two  first- named  classes,  it  is  be- 
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lieved,  have  not,  upon  the  whole,  been 
lowered  more  than  the  wages  of  the 
agriculturiBt.  Undoubtedly,  this  is  not 
the  case  in  all  instances.  Where  a 
ruinous  competition  is  persisted  in, 
respecting  some  manufacture  for  the 
production  of  which  other  countries 
possess  decided  advantages  over  our 
own ;  there,  the  unhappy  creatures 
employed  in  that  trade  can  only  ex* 
pect  such  a  pittance  for  their  labour  as 
will  barely  enable  them  to  exist — 
their  masters  cannot  afford  to  pay  them 
better.  The  capital  so  employed  is 
likely  to  be  neither  productive  to  the 
owner,  nor  of  benefit  to  the  country. 
The  accumulation  of  capital,  though  a 
grand  and  necessary  step  towards  the 
advancement  of  social  improvement, 
does  not  necessarily  produce  that  re- 
sult. But,  notwithstanding  the  mis- 
application of  capital  may,  in  some  in- 
stances, prevent  its  yielding  that  com- 
fortable subsistence  to  numbers  which 
it  ought  to  yield,  and  may  even  in- 
crease, as  no  doubt  it  does  to  a  certain 
extent,  the  growth  of  pauperism,  that 
folly  is  not  so  widely  spread  as  to  ac- 
count for  more  than  a  part  of  the  evil. 
And  though  a  part  may,  possibly,  be 
ascribed  to  the  greater  improvidence  of 
the  poor  themselves,  much  will  still 
remain  to  be  imputed  to  the  mal-ad- 
ministration  of  the  law.  In  small  coun- 
try parishes  the  abuses  were  most  gross ; 
and  for  such  places  some  strong  mea- 


sure to  supply  the  inlbmiatioii  and  the 
authority,  in  both  of  which  re<]ni9it«s 
they  were  deficient,  was  abaolately  ne- 
cessary: but,  after  a  consolidation  of 
such  parishes  into  bodies,  soflidciitly 
numerous  to  supply  a  duly  qualified 
representative  vestry,  they  might  have 
been  safely  left  to  their  own  future 
management,  under  an  improved  code 
of  postive  law,  instead  of  being  sub- 
jected to  the  arbitrary  and  fluctnating 
regulations  of  paid  commissioners.  And 
in   parishes  of  sufficient   extent,   and 
where  public  feeling  had   previously 
been  sufficiently  alive  to  have  secured 
the   adoption  of  Hobhouse*s   vestries 
act,'  even  the  temporary  intrusion  of 
any  government  functionary  was  worse 
than  uselen.     Such  parishes,  as  their 
accounts  will   prove,   stood    in    need 
of  no  assistance  to  teach  them  how  to 
expend  their  own  money  economically. 
They,   like  the   rest  of  the  country, 
wanted  the  aid  of  a  precise  and  poai- 
tive  law,  to  cure  some  of  the  evils  of 
the  old  system ;  but  an  unlimited  es- 
tablishment  of    salaried   government 
agents,  with  undefined  and  almost  de- 
spotic powers  of  capricious  interfer- 
ence, was  not  merely  a  needless  ex- 
pense as  regards  such  places,  but  was 
calculated  to  excite,  as  it  has  ezdted, 
a  constitutional  jealousy  of  the  yet  un- 
disclosed purposes  for  which  that  esta- 
blishment may  be  employed.  (See  pott^ 
p.458,  n.24). 
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OF  THE  PEOPLE,  WHETHER  ALIENS,  DENIZENS,  OR  NATIVES. 


Having,  in  the  eight  preceding  chapters,  treated  of  persons  orthciieopie. 
as  they  stand  in  the  public  relations  of  nwgistrates^  I  now  pro- 
ceed to  consider  such  persons  as  fall  under  the  denomination 
of  the  peopk.     And  herein  all  the  inferior  and  subordinate 
magistrates  treated  of  in  the  last  chapter  are  included. 

The  first  and  most  obvious  division  of  the  people  is  into  Nftiund-born 
aliens  and  natural-born  subjects.  Natural-born  subjects  are 
such  as  are  born  within  the  dominions  of  the  crown  of  Eng- 
land; that  is,  within  the  ligeance,  or,  as  it  is  generally  called, 
the  allegiance  of  the  king;  and  aliens,  such  as  are  born  out  of 
it.  Allegiance  is  the  tie,  or  ligameny  which  binds  the  subject 
to  the  king,  in  return  for  that  protection  which  the  king  fiffords 
the  subject.  The  thing  itself,  or  substantial  part  of  it,  is 
founded  in  reason  and  the  nature  of  government;  the  name 
and  the  form  are  derived  to  us  from  our  Oothic  ancestors. 
Under  the  feodal  system,  every  owner  of  lands  held  them  in 
subjection  to  some  superior,  or  lord,  from  whom  or  whose  an- 
cestors the  tenant  or  vassal  had  received  them;  and  there  was 
a  inutual  trust  or  confidence  subsisting  between  the  lord  and 
vassal,  that  the  lord  should  protect  the  vassal  in  the  enjoyment 
of  the  territory  he  had  granted  him,  and,  on  the  *other  hand,  [  *dG7  ] 
that  the  vassal  should  be  faithful  to  the  lord,  and  defend  him 
against  all  his  enemies.  This  obligation  on  the  part  of  the 
vassal  was  called  his  Juklitasj  or  fealty  (1);  and  an  oath  of 
fealty  was  required,  by  the  feodal  law,  to  be  taken  by  all  te- 
nants to  their  landlord,  which  is  couched  in  almost  the  same 
terms  as  our  antient  oath  of  allegiance  (a);  except  that  in  the 

(o)  2  Feud.  5,  6,  7. 

(1)  See  Vol.  2,  pp.  45,  53«  86;  and  Vol.  3,  p.  230»  with  the  notei  to  those 
pages  respectively. 
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usual  oath  of  fealty  there  was  firequeDtly  a  saving  or  exception 
of  the  faith  due  to  a  superior  lord  by  name,  under  whom  the 
landlord  himself  was  perhaps  only  a  tenant  or  vassal.  But 
when  the  acknowledgment  was  made  to  the  absolute  superior 
himself,  who  was  vassal  to  no  man,  it  was  no  longer  called  the 
oath  of  fealty,  but  the  oath  of  allegiance :  and  therein  the  te- 
nant swore  to  bear  feith  to  bis  sovereign  lord,  in  opposition  to  all 
men,  without  any  saving  or  exception:  '*  contra  anmes  homines 
fidelitatem  fecit  (b)^  Land  held  by  this  exalted  species  of 
fealty  was  called  feudwrn  li^han^  a  li^e  fee;  the  vassals  homi^ 
nes  hgii^  or  li^e  men;  and  the  sovereign  their  dondmu  liffius^ 
or  liege  lord.  And  when  sovereign  princes  did  homage  to 
each  other,  for  lands  held  under  their  respective  sovereignties, 
a  distinction  was  always  made  between  simpk  homage,  which 
was  only  an  acknowledgment  of  tenure  (c);  and  liege  homage, 
which  included  the  fealty  before  mentioned,  and  the  serrices 
consequent  upon  it.  Thus  when  our  Edward  III.,  in  1929, 
did  homage  to  Philip  VI.  of  France  for  his  ducal  dominions 
on  that  continent,  it  was  warmly  disputed  of  what  species  the 
homage  was  to  be,  whether  liege  or  simple  homage  (</).  But 
with  us  in  England,  it  becoming  a  settled  principle  of  tenure 
that  ail  lands  in  the  kingdom  are  holden  of  the  king  as  their 
sovereign  and  lord  paramount,  no  oath  but  that  of  fealty  could 
ever  be  taken  to  inferior  lords,  and  the  oath  of  allegiance  was 
necessarily  confined  to  the  person  of  the  king  alone.  By  an 
easy  analogy,  the  term  of  allegiance  was  soon  brought  to  sig- 
nify all  other  engagements  which  are  due  from  subjects  to 
their  prince,  as  well  as  those  duties  which  were  simply  and 
merely  territorial.  And  the  oath  of  allegiance,  as  adminis- 
[  ♦OeS  3  tered  for  •upwards  of  six  hundred  years  (e),  contained  a  pro- 
mise '^  to  be  true  and  faithful  to  the  king  and  his  heirs,  and 
truth  and  faith  to  bear  of  life  and  limb  and  terrene  honour, 
and  not  to  know  or  hear  of  any  ill  or  damage  intended  him, 
without  defending  him  therefrom."  Upon  which  Sir  Matthev^ 
Hale  (/)  makes  this  remark,  that  it  was  short  and  plain,  not 
entangled  with  long  or  intricate  clauses  or  declarations,  and 
yet  is  comprehensive  of  the  whole  duty  from  the  subject  to  his 

(6)  2  Feud.  99.  (e)  Mirror,  c  8,  s.  35 ;  Fleta,  3, 16 ; 

(c)  7  Rep.  CaMn*t  case,  7.  Britton,  c  29 ;  7  Rep.  Cahnm'$  case,  6. 

(d)  2  Cart  401 ;    Mod.  Un.  Hist.  (/)  1  Hal.  P.  C.  63. 
szui.  420. 
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sovereign.  But,  at  the  revolution,  the  terms  of  this  oath  being  oathoraiie. 
thought  perhaps  to  favour  too  much  the  notion  of  non-resist-  ^*"*''^* 
ance,  the  present  form  was  introduced  by  the  convention  par- 
liament, vrhich  is  more  general  and  indeterminate  than  the 
former;  the  subject  only  promising  '^  that  he  will  be  faithful 
and  bear  tme  afiegiance  to  the  king,"  without  mentioning 
*'  bis  heirs,"  or  specifying  in  the  least  wherein  that  allegiance 
(insists.  The  oath  of  supremacy  (2)  is  principally  calculated  oathtof  »upTv< 
as  a  renunciation  of  the  pope's  pretended  authority;  and  the  tJon. 
oath  of  abjuration  (2),  introduced  in  the  reign  of  King  Wil- 
liam (ff),  very  amply  supplies  the  loose  and  general  texture  of 
the  oath  of  sdlegiance;  it  recognising  the  right  of  his  majesty, 
derived  under  the  act  of  settlement;  engaging  to  support  him 
to  the  utmost  of  the  juror's  power;  promising  to  disclose  all 
traitorous  conspiracies  against  him;  and  expressly  renouncing 
any  claim  of  the  descendants  of  the  late  pretender,  in  as  clear 
and  explicit  terms  as  the  English  language  can  fiimish.  This 
oath  must  be  taken  by  ail  persons  in  any  office,  trust,  or  em- 
ployment; and  may  be  tendered  by  two  justices  of  the  peace 
to  any  person  whom  they  shall  suspect  of  disaffection  (A). 
And  the  oath  of  allegiance  (2)  may  be  tendered  (i)  to  all  per- 
sons above  the  age  of  twelve  years,  whether  natives,  denizens, 
or  aliens,  either  in  the  court-leet  of  the  manor,  or  in  the  she- 
riff's tourn,  which  is  the  court-leet  of  the  county. 

But,  besides  these  express  engagements,  the  law  also  holds 
that  there  is  an  implied,  original,  and  virtual  allegiance, 
•owing  from  every  subject  to  his  sovereign,  antecedently  to  f  *(\G9  \ 
any  express  promise;  and  although  the  subject  never  swore 
any  faith  or  allegiance  in  form.  For  as  the  king^  by  the  very 
descent  of  the  crown,  is  fully  invested  with  all  the  rights,  and 
bound  to  all  the  duties  of  sovereignty,  before  his  coronation; 

(g)  SUt.  13  Will.  III.  c.  6.  c.  />3. 

(A)  Stat.  1  Geu.  I.  c.  13;  6  Geo.  III.  (i)  2  Inst.  121 ;  1  Hal.  P.C.  64. 


(2)  The  oaths  of  lupremacy,  abju-  scribes  another  form  of  oath  to  be 
ration,  and  aUeg;iance,  alluded  to  in  taken  by  Roman  Catholics,  which,  if 
the  text,  are  no  longer  required  to  be  duly  observed,  is  calculated  to  afford 
taken  by  Roman  Catholics,  in  order  equal  security  to  the  Protestant  go- 
to qualify  them  for  the  exercise  and  vernment,  without  shocking  the  reli- 
enjoyment  of  any  office  or  civil  right,  gious  feelings  of  its  Catholic  subjects. 
The  sutute  of  10  Geo.  IV.  c.  7,  pre-  (See  an/f,  p.  230,  n.  5). 
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SO  the  subject  is  bound  to  his  prince  by  an  intrinsic  allegiancei 
before  the  superinduction  of  those  outward  bonds  of  oath,  ho- 
mage, and  fealty;  which  were  only  instituted  to  remmd  the 
subject  of  this  his  previous  duty,  and  for  thebetter  securing 
its  performance  (A).  The  formal  profession,  therefore,  or  oath 
of  subjection,  is  nothing  more  than  a  declaration  in  words  of 
what  was  before  implied  in  law.  Which  occasions  Sir  Edward 
Coke  very  justly  to  observe  (/),  that  *<  all  subjects  are  equally 
bounden  to  their  allegiance  as  if  they  had  taken  the  oath; 
because  it  is  written  by  the  finger  of  the  law  in  their  hearts, 
and  the  taking  of  the  corporal  oath  is  but  an  outward  declara- 
tion of  the  same.**  The  sanction  of  an  oath,  it  is  true,  in  case 
of  violation  of  duty,  makes  the  guilt  still  more  accumulated, 
by  superadding  perjury  to  treason:  but  it  does  not  increase 
the  civil  obligation  to  loyalty;  it  only  strengthens  the  social  tie 
by  uniting  it  with  that  of  religion. 

Allegiance,  both  express  and  implied,  is,  however,  distior 
guished  by  the  law  into  two  sorts  or  species^  the  one  natural, 
the  other  local;  the  former  being  also  perpetual,  the  latter 
temporary  (3).  Natural  allegiance  is  such  as  is  due  firom  all 
men  bom  within  the  king^s  dominions  immediately  upon  their 
birth  (m).  For,  immediately  upon  their  birth  they  are  under 
the  king's  protection;  at  a  time,  too,  when  (during  their  in- 
fancy) they  are  incapable  of  protecting  themselves.  Natural 
allegiance  is  therefore  a  debt  of  gratitude;  which  cannot  be 
forfeited,  cancelled,  or  altered  by  any  change  of  time^  place^ 
or  circumstance,  nor  by  any  thing  but  the  united  concurrence 
of  the  legislature  (it).  An  Englishman  who  removes  to  France^ 
or  to  China,  owes  the  same  allegiance  *to  the  king  of  England 
there  as  at  home,  and  twenty  years  hence  as  well  as  now.  For 
it  is  a  principle  of  universal  law  (o),  that  the  natural-bom  sub- 
ject of  one  prince  cannot  by  any  act  of  his  own,  no,  not  by 
swearing  allegiance  to  another,  put  off  or  discharge  his  natural 
allegiance  to  the  former:  for  this  natural  allegiance  was  in- 
trinsic, and  primitive,  and  antecedent  to  the  other;  and  can- 


(k)  1  HaL  P.  C.  61. 
(/)  2  Inst  121. 
(m)  7  Rep.  7. 


(»)  2P.Wms.124., 
(o)  1  Hal.  P.  C.  68. 


(3)  See  Vol.  4,  p.  74. 
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not  be  devested  without  the  concurrent  act  of  that  prince  to 
whom  it  was  first  due.  Indeed^  the  natural-bom  subject  of 
one  prince»  to  whom  he  owes  allegiance,  may  be  entangled  by 
subjecting  himself  absolutely  to  another:  but  it  is  his  own  act 
that  brings  him  into  these  straits  and  difficulties,  of  owing  ser- 
vice to  two  masters;  and  it  is  unreasonable  that,  by  such  vo- 
luntary act  of  his  own,  he  should  be  able  at  pleasure  to  un- 
loose those  bands  by  which  he  is  connected  to  his  natural 
prince  (4). 

Local  allegiance  is  such  as  is  due  from  an  alien,  or  stranger  Looiaikgiaiice. 
bom,  for  so  long  time  as  he  contmues  within  the  king's  do- 
minion and  protection  (p):  and  it  ceases  the  instant  such 
stranger  transfers  himself  from  this  kingdom  to  another  (5). 

(p)  7  Rep.  6. 


(4)  Sir  Michael  Foster  obtenreSf 
tliat  "the  well-known  maxim,*  which 
the  writers  upon  our  law  have  adopted 
and  applied  to  this  case,  newic  poUst 
ejmere  patriam,  comprehendeth  the 
whole  doctrine  of  natural  allegiance." 
(Fost.  184).  And  this  is  exempli6ed 
by  a  strong  instance  in  the  report 
which  that  learned  judge  has  given  of 
JEmos  MaedonaWs  eate.  He  was  a 
native  of  Great  Britain,  but  had  re- 
ceived his  education  from  his  early  in- 
ftncy  in  France,  had  spent  his  riper 
years  in  a  profitable  employment  in 
that  kingdom,  and  had  accepted  a 
commission  in  the  service  of  the  French 
king;  acting  under  that  commission, 
he  was  taken  in  arms  against  the  king 
of  England,  for  which  he  was  indicted 
and  convicted  of  high  treason ;  but  was 
pardoned  upon  condition  of  his  leaving 
the  kingdom,  and  continuing  abroad 
during  his  life.    (lb.  59), 

This  is  certainly  an  extreme  case; 
and  we  should  have  reason  to  think  our 
law  deficient  in  Justice  and  humanity 
if  we  could  discover  any  intermediate 
general  limit,  to  which  the  law  could 
be  relaxed  consistently  with  sound  po- 
licy or  the  public  safety. — Ch. 

[Sir  John  NichoU,  in  the  case  of 
Cwrlivg  v.  Thomtan,  2  Addams,  1 7,  says, 


**  it  may  be  doubted  whether  a  British 
subject  is  entitled  so  far  exuerepatriaimf 
as  to  select  a  foreign  domicile  in  com- 
plete derogation  of  his  British ;  whe- 
ther he  is  capable  of  a  total  and  complete 
abandonment  of  his /oram  originit;  a 
matter  which  not  only  rests  upon  no 
authority,  but  which  is  somewhat 
doubtful,  I  think,  even  on  principle." 
Bat  if  it  be  doubtfiil  whether  it  is  pot* 
sible  for  a  British  subject  exuers  pa* 
triam,  even  so  far  as  to  render  his  pro- 
perty in  this  country  liable,  upon  his 
death,  to  distribution  according  to  any 
foreign  law ;  there  is  no  sort  of  doubt 
that  it  is  impossible  for  him  to  shaka 
off,  whilst  he  lives,  his  natural  and  in- 
herent allegiance  to  the  government 
under  which  he  was  bom.  (Foster, 
60).— Ed.] 

(5)  Mr.  J.  Foster  informs  us,  that  it 
was  laid  down  in  a  meeting  of  all  the 
judges,  that  *'  if  an  alien,  seeking  the 
protection  of  the  crown,  and  having  a 
fitmily  and  effects  here,  should,  during 
a  war  with  his  native  country,  go  thi- 
ther, and  there  adhere  to  the  king's 
enemies  for  purpotet  of  koitilittf,  he 
may  be  dealt  with  as  a  traitor."  (Fost 
1S5).— Ch. 

[Protection  and  allegiance  should  be 
reciprocal ;  where  one  is  enjoyed,  the 
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Natural  allegiaooe  is  therefore  perpetual,  and  local  tenporary 
only;  and  that  for  this  reason,  evidently  feonded  upon  the 
nature  of  goTemment,  that  allegiance  is  a  debt  doe  from  the 
subject,  upon  an  implied  contract  with  the  prince,  that  so  long 
as  the  one  affords  protection,  so  long  the  oth^  will  demean 
himself  &ithfully.  As  therefore  the  prince  is  always  under  a 
constant  tie  to  protect  his  natural«bom  subjects,  at  all  times 
and  in  all  countries,  f<Nr  this  reason,  their  allegiance  due  to 
him  is  equally  universal  and  permanent.  But  on  the  other 
hand,  as  the  prince  affords  his  protection  to  an  alien,  only 
during  his  residence  in  this  realm,  the  all^;iance  of  an  alien 
is  confined,  in  point  of  time,  to  the  duration  of  such  his  resi- 
dence, and,  in  point*of  locality,  to  the  dominions  of  the  British 
empire.  From  which  considerations  Sir  MatUiew  Hale  {q) 
deduces  this  consequence,  that  though  there  be  an  usurper 
of  the  crown,  yet  it  is  treason  for  any  subject,  while  the 
usurper  is  in  full  possession  of  the  sovereignty,  to  ^practise 
any  thing  against  his  crown  and  dignity:  wherefore,  although 
the  true  prince  regain  the  sovereignty,  yet  such  attempts 
against  the  usurper  (unless  in  defence  or  aid  of  the  rightfiil 
king)  have  been  afterwards  punished  with  death ;  because  of 
the  breach  of  that  temporary  allegiance,  which  was  due  to 
him  as  king  dt  fcuto.  And  upon  this  footing,  after  Edward 
IV.  recovered  the  crown,  which  had  been  long  detained  from 
his  house  by  the  line  of  Lancaster,  treasons  committed  against 
Henry  VI.  were  capitally  punished,  though  Henry  had  been 
declared  an  usurper  by  parliament. 

This  oath  of  allegiance,  or  rather  the  allegiance  itself,  is 
held  to  be  applicable  not  only  to  the  political  capacity  of  the 
king,  or  regal  office,  but  to  his  natural  person,  and  blood- 
royal  ;  and  for  the  misapplication  of  their  allegiance,  vix.  to 
the  regal  capacity  or  crown,  exclusive  of  the  person  of  the 
king,  were  the  Spencers  banished  in  the  reign  of  Edward 
IL  (r).     And  from  hence  arose  that  principle  of  personal  at< 


(q)  1  HaL  P.  C.  60. 


(r)  1  HaL  P.  C.  67. 


other  ought  not  to  be  withheld.  If  the 
alien  tpoken  of  had  taken  hii  wife  and 
property  away  with  him,  he  could  not 
have  been  concidered  a  traitor ;  but  he 
wii«  not  juKtified  in  leaving  the  country 


himself  for  purpoeet  of  hoetiIity»  whilst 
his  £Eimily  and  effects  were  receiving 
here  the  protection  which  he  hadsougbC 
for  them.— >Ed.] 
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tachment  and  affectionate  loyalty,  which  induced  our  fore- 
fathers (and,  if  occasion  required,  would  doubtless  induce 
their  sons)  to  hazard  all  that  was  dear  to  them,  life,  fortune, 
and  family,  in  defence  and  support  of  their  liege  lord  and 
sovereign. 

This  allegiance  then,  both  express  and  implied,  is  the  duty 
of  all  the  king's  subjects,  under  the  distinctions  here  laid 
down,  of  local  and  temporary,  or  universal  and  perpetuaL 
Their  rights  are  also  distinguishable  by  the  same  criterions  of  Rdauverighuof 
time  and  locality;  natural-born  subjects  having  a  great  variety  jcctsandof aUou. 
of  rights,  which  they  acquire  by  being  born  within  the  king's 
ligeance,  and  can  never  forfeit  by  any  distance  of  place  or 
time,  but  only  by  their  own  misbehaviour :  the  explanation  of 
which  rights  is  the  principal  subject  of  the  two  first  books  of 
these  Commentaries.  The  same  is  also  in  some  degree  the 
case  of  aliens;  though  their  rights  are  much  more  circum- 
scribed, being  acquired  only  by  residence  here,  and  lost 
whenever  they  remove.  I  shall  however  here  endeavour  to 
chalk  out  some  of  the  principal  lines,  whereby  *they  are  dis-  [  *372  ] 
tinguished  from  natives,  descending  to  farther  particulars  when 
they  come  in  course. 

An  alien  born  may  purchase  lands,  or  other  estates:  but  AUcncaanocpur. 
not  for  his  own  use,  for  the  king  is  thereupon  entitled  to  ownuae.  ^ 
them  {s)  (6).  If  an  alien  could  acquire  a  permanent  property 
in  lands,  he  must  owe  an  allegiance,  equally  permanent  with 
that  property,  to  the  king  of  England,  which  would  probably 
be  inconsistent  with  that  which  he  owes  to  his  own  natural 
liege  lord :  besides  that  thereby  the  nation  might  in  time  be 
subject  to  foreign  influence,  and  feel  many  other  inconveni- 
ences. Wherefore,  by  the  civil  law,  such  contracts  were  also 
made  void  (t) :  but  the  prince  had  no  such  advantage  of  for- 
feiture thereby,  as  with  us  in  England.  Among  other  reasons 
which  might  be  given  for  our  constitution,  it  seems  to  be  in- 
tended by  way  of  punishment  for  the  alien's  presumption,  in 
attempting  to  acquire  any  landed  property ;  for  the  vendor  is 

(«)  Co.  Litt  2.  (0  Cod.  1.  11,  tit  55, 


(6)  A  woman  alien  cannot  be  en-  Pari.  Harg.  Co.  Litt  81.  a.  n.  9).  Nei- 

dowcd,   untess  she  marries  by  the  li-  ther  can  a  husband  alien  be  tenant  by 

cence  of  the  king;  and  then  she  shall  the  courtesy.  (7  Co.  25). — Ch. 
be  endowed  by  8  Hen.  V.  (No.  5,  Rot 
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not  afTected  by  it,  he  having  resigned  his  right,  and  received 
an  equivalent  in  exchange.  Yet  an  alien  may  acquire  a  pro- 
perty in  goods,  money  and  other  personal  estate,  or  may  hire 
a  house  for  his  habitation  {u)  (7) :  for  personal  estate  is  of  a 
transitory  and  moveable  nature ;  and,  besides,  this  indulgence 
Aliens  may  uade.    to  straugors  is  ncccssary  for  the  advancement  of  trade.   Aliens 

also  may  trade  as  freely  as  other  people^  only  they  are  subject 
to  certain  higher  duties  at  the  custom-house  (8) ;  and  there 
are  also  some  obsolete  statutes  of  Henry  VIII.  prohibiting 
alien  artificers  to  work  for  themselves  in  this  kingdom ;  but  it 
is  generally  held  that  they  were  virtually  repealed  by  statute 
5  Eliz.  c.  7  (9).  Also,  an  alien  may  bring  an  action  concern- 
ing personal  property,  and  may  make  a  will,  and  dispose  of  his 
personal  estate  (w)  :  not  as  it  is  in  France,  where  the  king  at 
the  death  of  an  alien  is  entitled  to  all  he  is  worth,  by  the 
droit  cPaubaine  (10)  or  jus  albinatus  (x),  unless  he  has  a  pecu- 
liar exemption.  When  I  mention  these  rights  of  an  alien,  I 
must  be  understood  of  alien  friends  only,  or  such  whose  coun- 
tries are  in  peace  with  ours;  for  alien  enemies  have  no  ♦rights, 
no  privileges,  unless  by  the  king's  special  favour,  during  the 
time  of  war  (11). 


[  *378  ] 


(m)  7  Rep.  17  (w)  Lutw.ML 

(x)  A  word  derived  from  aUbi  natut,    (Spelm.  Gl.  24), 


(7)  But  a  lease  of  lands  will  be  for- 
feited to  the  king.    (Co.  Litt  2).— Ch. 

(8)  All  the  old  laws  relating  to  the 
customs  are  repealed;  and  the  new 
consolidated  acts  make  no  distinction, 
as  to  the  rate  of  duties,  between  aliens 
and  native  subjects.  (See  ante,  p<  816, 
n.  52). 

(9)  Mr.  Hargrave  says,  the  statute 
32  Hen.  VIII.  c.  16,  however  contrary 
it  may  seem  to  good  policy  and  the 
spirit  of  commerce,  still  remains  unre- 
pealed. (Co.  Litt.  2,  n.  7.  See  also  1 
Woodd.378).— Ch. 

(10)  The  modem  French  code  which 
Napoleon  originated,  greatly  moderates 
the  draU  tTaubame.  A  stranger  is  now 
permitted  to  succeed  to  any  property 
in  France,  of  which  his  relative  may 


die  possessed;  if  in  the  country  of 
that  stranger,  a  Frenchman  is  per- 
mitted to  succeed  to  the  property 
which  his  relatire  may  leave  in  that 
country.  (Code  Civil,  liv.  3,  tit  1,  ch. 
2,  art  726). 

(11)  Until  all  ransoms  of  captured 
ships  and  property  were  prohibited  by 
22  Geo.  III.  c  25,  an  alien  enemy 
could  sue  in  our  courts  upon  a  ransom 
bill.  Lord  Mansfield,  in  a  case  of  that 
kind,  declared  that  '*  it  was  sound  po- 
licy, as  well  as  good  morality,  to  keep 
faith  with  an  enemy  in  time  of  war. 
This  is  a  contract  which  arises  out 
of  a  state  of  hostility,  and  is  to  be 
governed  by  the  law  of  nations,  and 
the  eternal  rules  of  justice."  (Doug. 
625).— Ch. 
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When  I  say,  that  an  alien  is  one  who  is  born  out  of  the  ouauiicauaaof 

]*_fj**  11       •  ^1*1  .1  <■  1     the  deflnitloo  of 

king^s  dominions,  or  allegiance,  this  also  must  be  understood  »u«. 
with  some  restrictions.  The  common  law,  indeed,  stood  ab- 
solutely so,  with  only  a  very  few  exceptions ;  so  that  a  parti- 
cular act  of  parliament  became  necessary,  after  the  restora- 
tion (y),  '<  for  the  naturalization  of  children  of  his  majesty's 
English  subjects,  bom  in  foreign  countries  during  the  late 
troubles."  And  this  maxim  of  the  law  proceeded  upon  a  ge- 
neral principle,  that  every  man  owes  natural  allegiance  where 
he  is  born,  and  cannot  owe  two  such  allegiances,  or  serve  two 
masters  at  once.  Yet  the  children  of  the  king's  ambassadors 
born  abroad  were  always  held  to  be  natural  subjects  {z) :  for 
as  the  father,  though  in  a  foreign  country,  owes  not  even  a 
local  allegiance  to  the  prince  to  whom  be  is  sent ;  so,  with 
regard  to  the  son  also,  he  was  held  (by  a  kind  of  postlimU 
nium)  to  be  bom  under  the  king  of  England's  allegiance,  re- 
presented by  his  fether  the  ambassador.  To  encourage  also  children  bom 
foreign  commerce,  it  was  enacted  by  statute  25  Edw.  III.  st.  jSSJi."'^'"* 
2,  that  all  children  born  abroad,  provided  both  their  parents 
were  at  the  time  of  the  birth  in  allegiance  to  the  king,  and  the 
mother  had  passed  the  seas  by  her  husband's  consent,  might 
inherit,  as  if  born  in  England ;  and  accordingly  it  hath  been 
so  adjudged  in  behalf  of  merchants  (a).  But  by  several  more 
modern  statutes  (b)  these  restrictions  are  still  farther  taken 
off:  so  that  all  children,  born  out  of  the  king's  ligeance,  whose 
fathers  (or  grandfathers  by  the  father's  side)  were  natural-born 
subjects,  are  now  deemed  to  be  natural-born  subjects  them- 
selves, to  all  intents  and  purposes;  unless  their  said  ancestors 
were  attainted,  or  banished  beyond  sea,  for  high  treason ;  or 
were  at  the  birth  of  such  children  in  the  service  of  a  prince  at 
enmity  with  Great  Britain  (12).     Yet  the  grandchildren  of 

(y)  Stat.  29  Car.  II.  c.  6.  Cent  3. 

(s)  7  Rep.  18.  (6)  7  Add.  c«  5 ;   4  Geo.  II.  c  21  ; 

(a)  Cro.  Car.  601 ;    Mar.  91 ;    Jenk.      and  13  Geo.  III.  c.  21. 


(12)  All   these    exceptions    to    the  children  born  abroad  of  a  mother,  a 

common  law,  introduced  by  the  legis-  natural-born  subject,    married  to  an 

lature,  are  in  cases  where  the  father  or  alien.     And  in  a  late  case,  in  which  it 

grandfather  is  a  natural- born  subject;  was  stated  that  the  mother  of  the  plain- 

but  there  is  no  provision  made  for  the  tiff  was  an  Englii»h woman,  who  mar- 
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such  ancestors  shall  not  be  privileged  in  respect  of  the  alien's 
duty,  except  they  be  protestants^  and  actually  reside  within  the 
realm;  nor  shall  be  enabled  to  claim  any  estate  or  interest, 
unless  the  claim  be  made  within  five  years  after  the  same  shall 
accrue. 

Tlie  children  of  aliens,  born  here  in  England,  are,  generally 
speaking,  natural-born  subjects  (id),  and  entitled  to  all  the 
•privileges  of  such.  In  which  the  constitution  of  France  dif- 
fers from  ours;  for  there,  by  their  Jt»  albinattis^  if  a  child  be 
born  of  foreign  parents,  it  is  an  alien  (c)  (14). 

A  denizen  is  an  alien  bom,  but  who  has  obtained  ex  dtmor 
Hone  regis  letters  patent  to  make  him  an  English  subject:  a 
high  and  incommunicable  branch  of  the  royal  prerogative  {d), 
A  denizen  is  in  a  kind  of  middle  state  between  an  alien  and 
natural-born  subject,  and  partakes  of  both  of  them.  He  may 
take  lands  by  purchase  or  devise,  which  an  alien  may  not; 
but  cannot  take  by  inheritance  {e)i  for  his  parent,  through 
whom  he  must  claim,  being  an  alien,  had  no  inheritable  blood; 
and  therefore  could  convey  none  to  the  son  (15).     And,  upon 


(c)  Jenk.   Cent   3,    cites  Treasure 
Francois,  312. 


(d)  7  Rep.  Calvin't  case,  25. 
(«)  1 1  Rep.  67. 


ried  a  subject  of  France,  and  had  a  son 
bom  to  him  in  France,  it  was  decided 
that  that  son  could  not  inherit  his  mo- 
ther's lands  in  England.  {Count  Du' 
roure  v.  /wim,  4  T.  R.  300).— Ch. 

(13)  Unless  the  alien  parents  are 
acting  in  the  realm  as  enemies;  for 
my  Lord  Coke  says,  it  is  not  cctktm  nee 
iolum,  but  their  being  bom  within  the 
allegiance,  and  under  the  protection  of 
the  king.     (7  Co.  18  a).~CH. 

(14)  The  late  learned  Vinerian  pro- 
fessor informs  us,  that,  **  in  this 
respect,  there  is  not  any  difference 
between  our  laws  and  those  of  France. 
In  each  country  birth  confers  the 
right  of  naturalization."  (1  Woodd. 
386).— Ch. 

[As  to  the  relaxation  of  the  droit 
d*aubaine,  see  ante,  p.  372,  n.  10;  and, 
as  to  naturalization,  all  children  bom  in 
France  of  foreign  parents  may,  within 
a  year  after  they  attain  the  age  of  ma- 


jority, claim  the  privileges  and  quality 
of  Frenchmen ;  provided  that,  if  they 
are  resident  in  France,  they  declare 
their  intention  permanently  to  fix  their 
domicile  in  that  country ;  or,  in  case 
they  at  the  time  of  making  such  claim 
are  residing  in  another  country,  if  they 
engage  to  become  domiciled  in  Frmnce 
within  one  year  from  the  time  of  such 
engagement  (Code,Civil,  liv.  1,  tit  1, 
ch.  1,  art  9). — Ed. 

(15)  By  the  11  fr  12  WilL  III.  c  6, 
natural-bora  subjects  may  derive  a  title 
by  descent  through  their  parents  or 
any  ancestors,  though  they  are  aliens. 
But  by  25  Geo.  II.  c.  39,  this  restric- 
tion is  superadded,  vii.  that  no  natural- 
bom  subject  shall  derive  a  tide  through 
an  alien  parent  or  ancestor,  unless  he 
be  bora  at  the  time  of  the  death  of 
the  ancestor  who  dies  seised  of  the 
estate  which  he  claims  by  descent ;  with 
this  exception,  that,  if  a  descent  shall 
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a  like  defect  of  hereditary  blood,  the  issue  of  a  denizen,  bom 
before  denization,  cannot  inherit  to  him;  but  his  issue  born 
after  may  {f).  A  denizen  is  not  excused  (g)  from  paying 
the  alien's  duty  (16),  and  some  other  mercantile  burthens. 
And  no  denizen  can  be  of  the  privy  council,  or  either 
house  of  parliament,  or  have  any  oiBce  of  trust,  civil  or 
military,  or  be  capable  of  any  grant  of  lands,  &c,  from  the 
crown  (A). 

Naturalization  cannot  be  performed  but  by  act  of  parlia-  Natuniiiatjon 
ment :  for  by  this  an  alien  is  put  in  exactly  the  same  state  as  act  oi^uamcnu 
if  he  had  been  bom  in  in  the  king's  ligeance;  except  only 
that  he  is  incapable,  as  well  as  a  denizen,  of  being  a  mem- 
ber of  the  privy  council  or  parliament,  holding  offices,  grants, 
&c.  (t)  (17).  No  bill  for  naturalization  can  be  received  in 
either  house  of  parliament  without  such  disabling  clause  in 
it  («/):  nor  without  a  clause  disabling  the  person  from  obtain- 
ing imy  immunity  in  trade  thereby  in  any  foreign  country, 
unless  he  shall  have  resided  in  Britain  for  seven  years  next 
after  the  commencement  of  the  session  in  which  he  is  natural- 
ized (A).  Neither  can  any  person  be  naturalized  or  restored 
in  blood  unless  he  hath  received  the  sacrament  of  the  Lord's 
supper  within  one  month  before  the  bringing  in  of  the  bill; 
and  unless  he  also  takes  the  oaths  of  allegiance  and  supre- 
macy (18)  in  the  presence  of  the  parliament  (/).  But  these 
provisions  have  been  usually  dispensed  with  by  special  acts  of 
parliament,  previous  to  bills  of  naturalization  of  any  foreign 
princes  or  princesses  (m). 


(/)  Co.  Litt.  8 ;  Vaugh.  285. 
(jg)  Stat  22  Hen.  VIII.  c.8. 
(A)  Statl2V7nLIII.c.2. 
(0  Ibid. 
\j)  Stat.  1  Geo.  I.  c.  4. 


(k)  Stat  14  Geo.  III.  c  84. 
(/)  Stat  7  Jac  I.  c.  2. 
(m)  St  4  Ann.  c.  1 ;  7  Geo.  II.  c.  3; 
9  Geo.  II.  c.  24;  4  Geo.  III.  g.4. 


be  cast  upon  a  daughter  of  an  alien,  it     ritance,  does  not  advert  to  the  case  of 


shall  be  devested  in  favour  of  an  after- 
bom  son ;  and  in  case  of  an  after-born 
daughter  or  daughters  only,  all  the 
sisters  shall  be  coparceners. — Ch. 

[The  Stat  of  3  &  4  Gul.  IV.  c.  106, 
for  the  amendment  of  the  law  of  inhe- 


denizens. — Ed.] 

(16)  See  an  to,  p.  372,  n.8. 

(17)  This  statute  12  Will.  III.  c.  2, 
-was  passed  from  a  jealousy  of  King 
William's  partiality  to  foreigners. — Cii. 

(18)  See  onto,  p.  368,  n.  2. 
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These  are  the  principal  distinctions  between  aliens,  deni- 
zens, and  natives :  distinctions,  which  it  hath  been  frequently 
endeavoured  since  the  commencement  of  this  century,  to  lay 
almost  totally  aside,  by  one  general  naturalization  act  for  all 
foreign  protestants.  An  attempt  which  was  once  carried  into 
execution  by  the  statute  7  Ann.  c  5 ;  but  this,  after  three 
'  years'  experience  of  it^  was  repealed  by  the  statute  10  Ann. 
c.  5,  except  one  clause,  which  was  just  now  mentioned,  for 
naturalizing  the  children  of  English  parents  bom  abroad. 
However  every  foreign  seaman,  who  in  time  of  war  serves  two 
years  on  board  an  English  ship,  by  virtue  of  the  king's  pro- 
clamation, is  ipso  Jado  naturalized  under  the  like  restrictions 
as  in  statute  12  Will.  III.  c  2  (n);  and  all  foreign  protestants, 
and  Jews,  upon  their  residing  seven  years  in  any  of  the  Ame- 
rican colonies,  without  being  absent  above  two  months  at  a 
time,  and  all  foreign  protestants  serving  two  years  in  a  military 
capacity  there,  or  being  three  years  employed  in  the  whale 
fishery,  without  afterward  absenting  themselves  from  the  king's 
dominions  for  more  than  one  year,  and  none  of  them  felling 
within  the  incapacities  declared  by  statute  4  Geo.  IL  c  21, 
shall  be  (upon  taking  the  oaths  of  allegiance  and  abjuration, 
or,  in  some  cases,  an  affirmation  to  the  same  effect)  natural- 
ized to  all  intents  and  purposes,  as  if  they  had  been  bom  in 
this  kingdom;  except  as  to  sitting  in  parliament  or  in  the 
privy  council,  and  holding  offices  or  grants  of  lands,  &c  from 
the  crown  within  the  kingdoms  of  Great  Britain  or  Ireland  (o). 
They  therefore  are  admisssible  to  all  other  privileges,  which 
protestants  or  Jews  bom  in  this  kingdom  are  entitled  ta 
What  those  privileges  are,  with  respect  to  Jews  (p)  in  parti- 
cular, was  the  subject  of  very  high  debates  about  the  time  of 
the  famous  Jew-bill  Tj);  which  enables  all  Jews  to  prefer  bills 
of  naturalization  in  parliament,  vrithout  receiving  the  sacra- 
ment, as  ordained  by  statute  7  Jac,  L  It  is  not  my  intention 
to  revive  this  controversy  again;  for  the  act  lived  only  a  few 

(ii)  Sut  18  Geo.  II.  c.  8.  the  Jewi  till  their  beniihment  In  8 

(0)  Stat  18  Geo.  II.  c  7 ;  20  Geo.  IL  Edward  I.  may  be  found  in  Prynne'f 

c.  H;  22  Geo.  II.  c.  45 ;  2  Geo.  III.  c.  Demurrer,  and  in  MoUoy  de  Jure  Ma- 

25 ;  13  Geo.  III.  c.  25.  rltimo,  b.  8,  c.  6. 
(p)  A  pretty  accurate  account  of        {q)  Stat  26  Geo.  II.  c;  26* 
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months,  and  was  then  repealed  (r):  therefore  peace  be  now  to 
its  manes  (19). 

(r)  Sut  27  Geo.  II.  c  1. 


(19)  The  question  has  been  recently 
and  repeatedly  mooted ;  and  though  not 
with  success  to  the  Jews  as  yet,  there 
is  little  doubt  their  claims  to  be  relieved 
from  cinl  disabilities  will  again  be 
pressed  upon  parliament  The  abstract 
Justice  of  those  claims  cannot  be  doubt- 
ed; and  it  does  not  appear  to  the  pre- 
sent writer,    that  any  danger  to  the 


Christian  religion  can  possibly  arise 
from  conceding  to  the  Jews  the  civil 
rights  they  ask. 

Since  this  note  was  sent  to  the  press, 
notice  has  been  given,  by  a  cabinet 
minister,  of  his  intention  to  introduce 
a  bill  into  the  house  of  commons,  during 
the  present  session,  (1836),  having  the 
above-mentioned  liberal  object. 
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OF  THE  CLERGY. 


Ol  the  clergy. 


Their  privileges. 


The  people,  whether  aliens,  deDizens,  or  natural-bom  sub- 
jects, are  divisible  into  two  kinds:  the  clergy  and  laity;  the 
clergy,  comprehending  all  persons  in  holy  orders  and  in  eccle- 
siastical offices,  will  be  the  subject  of  the  following  chapter. 

This  venerable  body  of  men,  being  separate  and  set  apart 
from  the  rest  of  the  people,  in  order  to  attend  the  more  closely 
to  the  service  of  Almighty  God,  have  thereupon  lai^e  privi- 
leges allowed  them  by  our  municipal  laws:  and  had  formerly 
much  greater,  which  were  abridged  at  the  time  of  the  refor- 
mation on  account  of  the  ill  use  which  the  popish  clergy  had 
endeavoured  to  make  of  them  (1).  For,  the  laws  having  ex- 
empted them  from  almost  every  personal  duty,  they  attempted 
a  total  exemption  from  every  secular  tie.     But  it  is  observed 


(1)  This  parajp-aph  is  pregnant  with 
kind  cautions  to  the  clergy  of  the  pre- 
sent day  ;  admonishing  them  that  their 
large  privileges  are  allowed  solely  that 
they  may  attend  more  closely  to  the 
service  of  Almighty  God  ;  and  that,  if 
they  make  an  ill  use  of  those  privileges, 
they  will  probably  be  abridged.  But 
it  Witt  be  "an  ill-use/' if  their  influ- 
ence and  exertions  are  chiefly  employ- 
ed to  further  any  particular  line  of 
secular  politics;  whether  that  line  be 
aristocratic  or  democratic.  The  brawl- 
ing priest  who  exhibits  as  a  dem&gogvLe 
at  tavern  meetings,  and  the  smoother, 
but  not  less  vain  and  selfish,  prelate, 
who  devotes  his  hours  of  retirement, 
not  to  theological  studies,  but  to  the 
composition  of  political  pamphlets,  and 


who,  in  public,  always    fignres  as  t 
most  virulent  debater  in  party  strog^es 
for  power  and  patronage ;  may,  by  s 
misapplication  of  admitted  truths,  and 
a  perversion  of  the  honest  sense  of  ac- 
knowledged principles,   attempt,  with 
more  or  less  of  sophistical  ingenuity,  to 
defend  their  respective  lines  of  conduct; 
but,  they  never  will  persuade  men  of 
plain  understanding,  that,  in  so  acting, 
they  are  not  influenced  by  worldly  poi- 
poses,  and  are  only  attending  closely  to 
the  service  of  Almighty  God !    Does 
any   sane  person  believe,  that  priests 
and  bishops  of  such  a  stamp  never 
think,  or  only  think  with  indiflerence, 
of   appointmenu  to  fiat  livings,   and 
translations  to  richer  sees? 
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by  Sir  Edward  Ck>ke  (a),  that,  as  the  overflowing  of  waters 
doth  many  times  make  the  river  to  lose  its  proper  channel,  so 
in  times  past  ecclesiastical  persons,  seeking  to  extend  their 
liberties  beyond  their  true  bounds,  either  lost  or  enjoyed  not 
those  which  of  rififht  belon£fed  to  them.  The  personal  exemp-  Their  perannai 
tions  do  indeed  for  the  most  part  continue.  A  clergyman 
cannot  be  compelled  to  serve  on  a  jury,  nor  to  appear  at  a 
court-leet  or  view  of  frank-pledge;  which  almost  every  other 
person  is  obliged  to  do  (6):  but  if  a  layman  is  summoned  on 
a  jury,  and  before  the  trial  takes  orders,  he  shall,  notwith- 
standing, appear  and  be  sworn  (c).  Neither  can  he  be  *chosen  [  *377  ^ 
to  any  temporal  office;  as  bailiff,  reeve,  constable,  or  the  like: 
in  regard  of  his  own  continual  attendance  on  the  sacred  func- 
tion (d).  During  his  attendance  on  divine  service,  he  is  pri- 
vileged from  arrests  in  *civil  suits  {e)  (2).  In  cases  also  of 
felony,  a  clerk  in  orders  shall  have  the  benefit  of  his  clergy, 
without  being  branded  in  the  hand;  and  may  likewise  have  it 
more  than  once  (3) :  in  both  which  particulars  he  is  distin- 
guished from  a  layman  (f).  But,  as  they  have  their  privi- 
leges, so  also  they  have  their  disabilities,  on  account  of  their 
spiritual  avocations.  Clergymen,  we  have  seen  (^),  are  inca-  Their  diubiiiUM. 
pable  of  sitting  in  the  house  of  commons;  and,  by  statute  21 
Hen.  VIII.  c.  13,  are  not,  in  general,  allowed  to  take  any 
lands  or  tenements  to  farm  (4)  upon  pain  of  10^  per  month, 
and  total  avoidance  of  the  lease;  nor,  upon  like  pain,  to  keep 


(a)  2  Inst  4. 

(b)  F.N.B.  160;  2  Imt  4. 

(c)  4  Leon.  190. 

(d)  Finch,  L.  88. 

(e)  Stat  50  Edw.  III.  c.  5 ;  1  Ric. 


II.  c.  16. 

(/)  2  Inst  637;   stat  4  Hen.  VII. 
c.  IS;  and  1  Edw.  VI.  c.  12. 

(g)  Page  176. 


(2)  That  is,  for  a  reasonable  time, 
eundo,  redeundo,  et  morandot  to  perform 
divine  service.     (12  Co.  100).— Ch. 

(8)  Benefit  of  clergy,  with  respect  to, 
persons  convicted  of  felony,  is  entirely 
abolished,  by  the  statute  of  7  8e  8  Geo. 
IV.  c.  28,  s.  6. 

(4)  Spiritual  persons,  beneficed,  or 
performing  ecclesiastical  duty,  are,  by 
the  statute  of  67  Geo.  III.  c  99,  pro- 
hibited from  taking  to  farm  more  than 
eighty  acres  of  land,  without  the  writ- 


ten consent  of  the  bishop  of  the  diocese, 
in  which  the  benefices  of  such  spiritual 
persons  are  locally  situate,  or  in  which 
they  perform  ecclesiastical  duties.  And 
by  the  said  act,  the  same  descriptions 
of  persons  are  also  forbidden  to  carry 
on  any  trade  or  dealing  for  profit, 
upon  pain  of  forfeiting  the  value  of  the 
goods  by  them  bought  to  sell  again; 
and  their  contracts  in  any  such  trade 
or  dealing  are  declared  to  be  utterly 
void. 
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3.  Mow  their  cha- 
racter and  office 
may 


I.  Archbishopi  or 
bishops,  how 
elected. 


[  •STS  ] 


any  tanhouse  or  brewhouse  (5);  nor  shall  engage  in  any  man- 
ner of  trade,  nor  sell  any  merchandize,  under  forfeiture  of  the 
treble  value  (6):  which  prohibition  is  consonant  to  the  canon 
law. 

In  the  frame  and  constitution  of  ecclesiastical  polity  there 
are  divers  ranks  and  degrees;  which  I  shall  consider  in  their 
respective  order,  merely  as  they  are  taken  notice  of  by  the 
secular  laws  of  England:  without  intermeddling  with  the 
canons  and  constitutions,  by  which  the  clergy  have  bound 
themselves.  And  under  each  division  I  shall  consider — 1.  The 
method  of  their  appointment.  2.  Their  rights  and  duties; 
and,   3.  The  manner  wherein  their  character  or  office  may 


cease. 


I.  An  archbishop  or  bishop  is  elected  by  the  chapter  of  his 
cathedral  church,  by  virtue  of  a  licence  from  the  crown.  Elec- 
tion was,  in  very  early  times,  the  usual  mode  of  elevation  to 
the  episcopal  chair  throughout  all  Christendom;  and  this  was 
promiscuously  performed  by  the  laity  as  well  as  the  clergy  (h): 
till  at  length,  it  becoming  tumultuous,  the  *emperors  and  other 
sovereigns  of  the  respective  kingdoms  of  Europe  took  the  ap- 
pointment, in  some  degree,  into  their  own  hands  (7),  by  re- 
serving to  themselves  the  right  of  confirming  these  elections, 
and  of  granting  investiture  of  the  temporalties,  which  now  be- 
gan almost  universally  to  be  annexed  to  this  spiritual  dignity; 
without  which  confirmation  and  investiture,  the  elected  bishop 

(A)  Per  elerum  et  popuhm.     Palm.  25 ;  2  Roll.  Rep.  102 ;  M.  Paris,  a.  d.  1095. 


(5)  The  singular  prohibition  to  keep 
a  tanhouse  probably  originated  from  a 
practice  peculiar  to  the  time. — Ch. 

(6)  See  note  4,  tupra, 

(7)  The  text  discloses  the  firmest 
bond  of  connexion  between  church 
and  state.  The  patronage  of  bishop- 
rics and  other  ecclesiastical  appoint- 
ments, for  a  long  time  enabled  the 
crown  to  secure,  generally  speaking, 
the  support  of  the  great  body  of  the 
clergy;  and  the  importance  of  that 
support  enabled  the  actual  holders  of, 
or  aspirants  to,  those  appointments,  to 
calculate,  with  tolerable  certainty,  that 
the  crown  was  not  likely  to  weaken,  if 


it  could  be  helped,  the  secular  influ- 
ence of  the  church.  The  connexion  is 
one  of  long  standing,  but  it  cannot  be 
defended  upon  that  ground  alone ;  for, 
if  mere  antiquity  be  entitled  to  veners- 
tion,  the  times  when  this  connexion 
did  not  subsist  are  still  more  remote. 
It  may  be  politic,  convenient,  and  pro- 
per, but  it  is  not  sacred ;  in  apostoli- 
cal days  it  was  unknown.  It  is  a 
temporal  question,  and  the  existing 
system  may  be  either  advocated  on  the 
score  of  utility,  or  impugned  as  useless 
or  mischievous,  with  as  much  freedom 
as  any  other  political  topic  may  oe 
treated. 
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could  neither  be  consecrated  nor  receive  any  secular  profits. 
This  right  was  acknowledged  in  the  Emperor  Charlemagne, 
A.  D.  773,  by  Pope  Hadrian  I.  and  the  council  of  Lateran  (t), 
and  universally  exercised  by  other  Christian  princes:  but  the 
policy  of  the  court  of  Rome  at  the  same  time  began  by  de- 
grees to  exclude  the  laity  from  any  share  in  these  elections, 
and  to  confine  them  wholly  to  the  clergy,  which  at  length  was 
completely  effected;  the  mere  form  of  election  appearing  to 
the  people  to  be  a  thing  of  little  consequence,  while  the  crown 
was  in  possession  of  an  absolute  negative,  which  was  almost 
equivalent  to  a  direct  right  of  nomination.  Hence  the  right 
of  appointing  to  bishopricks  (8j  is  said  to  have  been  in  the 
crown  of  England  (A)  (as  well  as  other  kingdoms  in  Europe) 
even  in  the  Saxon  times;  because  the  rights  of  confirmation 
and  investiture  were  in  effect,  though  not  in  form,  a  right  of 
complete  donation  (Z).  But  when,  by  length  of  time,  the  cus- 
tom of  making  elections  by  the  clergy  only  was  fully  esta- 
blished, the  popes  began  to  except  to  the  usual  method  of 
granting  these  investitures,  which  was  per  annidum  et  baculum^ 
by  the  prince's  delivering  to  the  prelate  a  ring,  and  pastoral 
staff  or  crosier;  pretending  that  this  was  an  encroachment  on 
the  church's  authority,  and  an  attempt  by  these  symbols  to 
confer  a  spiritual  jurisdiction:  and  Pope  Gregory  VH.  towards 
the  close  of  the  eleventh  century,  published  a  bull  of  excom- 
munication against  all  princes  who  should  dare  to  confer  in- 
vestitures, and  all  prelates  who  should  venture  to  receive 
them  (m).  This  was  a  bold  step  towards  effecting  the  plan 
then  adopted  by  the  *  Roman  see,  of  rendering  the  clergy  en-  r  ♦379  ] 
tirely  independent  of  the  civil  authority :  and  long  and  eager 
were  the  contests  occasioned  by  this  papal  claim.  But  at 
length,  when  the  Emperor  Henry  V.  agreed  to  remove  all  sus- 
picion of  encroachment  on  the  spiritual  character,  by  confer- 
ring investitures  for  the  future  per  sceptrum  and  not  per  annulum 

(i)  Decret  1 ,  dist.  63,  c.  22.  baeulam  regU  curia  pro  tua  complacen' 

(*)  Palm.  28.  Ira  con/trebat"  Penes  ekricot  et  mona- 

(Q  **  Nulla  eUetio  prafatorum  (tunl  ehos/uit  eleetio,  sed  eUctum  a  rege  pot' 

verba  IngulpfU)  erat  mere  libera  et  ca-  tulabant,  (Selden,  Jan.  Ang.  1. 1,  s.  89). 

noniea;  eed  onmee  dignitatee  tarn  epit-  (m)  Decret  2,  caus.  16,  qu.  7»  c.  12 

eoporum,  quamabba:umf  per  annulum  et  &  13. 


(8)  See  ante,  p.  380;  Vol.  4,  p.  107. 
VOL.    I.  I  J 
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et  baculum;  and  when  the  kings  of  England  and  France  con- 
sented also  to  alter  the  form  in  their  kingdoms,  and  receive 
only  homage  from  the  bishops  for  their  temporalties,  instead 
of  investing  them  by  the  ring  and  crozier;  the  court  of  Rome 
found  it  prudent  to  suspend  for  a  while  its  other  preten- 
sions (n). 

This  concession  was  obtained  from  King  Henry  the  First 
in  England,  by  means  of  that  obstinate  and  arrogant  prelate. 
Archbishop  Anselm  (o):  but  King  John,  about  a  century  af- 
terwards, in  order  to  obtain  the  protection  of  the  pope  against 
his  discontented  barons,  was  also  prevailed  upon  to  give  up  by 
a  charter,  to  all  the  monasteries  and  cathedrals  in  the  kingdom, 
the  free  right  of  electing  their  prelates,  whether  abbots  or 
bishops  (9):  reserving  only  to  the  crown  the  custody  of  the 
temporalties  during  the  vacancy;  the  form  of  granting  a 
licence  to  elect,  (which  is  the  original  of  our  amge  ^esKre)y 
on  refusal  whereof  the  electors  might  proceed  without  it;  and 
the  right  of  approbation  afterwards,  which  was  not  to  be  de- 
nied without  a  reasonable  and  lawful  cause  (/>).  This  grant 
was  expressly  recognised  and  confirmed  in  King  John's  magna 
carta  (q)y  and  was  again  established  by  stat.  25  Edw.  III.  st.  6, 
s.  3. 

But  by  statute  25  Hen.  VHI.  c.  20,  the  antient  right  of  no- 
mination was,  in  effect,  restored  to  the  crown  (10),  it  being 
enacted,  that,  at  every  future  avoidance  of  a  bishoprick,  the 
king  may  send  the  dean  and  chapter  his  usual  licence  to  pro- 
ceed to  election;  which  is  always  to  be  accompanied  with  a 

(n)  Mod.  Un.  Hist  xxv.  863,  xxix.  (p)  M.  Paris,  a.  d.  1214;    1  Rym. 

115.  Foed.  198. 

(o)  M.Paris,  A.D.  1107.  (q)  Cap.  1,  edit.  Oxon.  1759. 


(9)  See  Vol.  4,  p.  108. 

(10)  This  statute  was  afterwards 
repealed  by  1  Edw.  VI.  c.  2,  which 
enacted  that  all  bishopricks  should  be 
donative  as  formerly.  It  states  in  the 
preamble  that  these  elections  are  in 
very  deed  no  elections;  but  only  by  a 
writ  of  conge  eTelire  have  colours, 
shadows,  or  pretences  of  election.  (1 
Bum's  Ec.  L.  182).  This  is  certainly 
good  sense.      For   the   permission  to 


elect  where  there  is  no  power  to  reject 
can  hardly  be  reconciled  with  the  free- 
dom of  election.  But  this  statute  was 
afterwards  repealed  by  1  Ma.  st.  2, 
c.  20,  and  other  statutes.  (12  Co.  7). 
But  the  bishopricks  of  the  new  foun- 
dation were  always  donative.  (Haig. 
Co.  LitL  134).  As  also  are  all  the 
Irish  bishopricks  by  Uie  >2  Elis.  c.  4. 
(Irish  Statutes).— Ch. 
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letter  missive  from  the  king,  containing  the  name  of  the  per- 
son whom  he  would  have  them  elect:  and^  if  the  dean  and 
chapter  delay  their  election  above  twelve  days,  the  *nomina-  [  *380  ] 
tion  shall  devolve  to  the  king,  who  may  by  letters  patent  ap- 
point such  person  as  he  pleases.  This  election  or  nomination, 
if  it  be  of  a  bishop,  must  be  signified  by  the  king's  letters  pa* 
tent  to  the  archbishop  of  the  province;  if  it  be  of  an  arch- 
bishop, to  the  other  archbishop  and  two  bishops,  or  to  four 
bishops;  requiring  them  to  confirm,  invest,  and  consecrate 
the  person  so  elected:  which  they  are  bound  to  perform  im- 
mediately, without  any  application  to  the  see  of  Rome.  After 
which  the  bishop  elect  shall  sue  to  the  king  for  his  temporal- 
ties,  shall  make  oath  to  the  king  and  none  other,  and  shall 
take  restitution  of  his  secular  possessions  out  of  the  king's 
hands  only.  And  if  such  dean  and  chapter  do  not  elect  in  the 
manner  by  this  act  appointed,  or  if  such  achbishop  or  bishop 
do  refuse  to  confirm,  invest,  and  consecrate  such  bishop  elect, 
they  shall  incur  all  the  penalties  of  sl  prismumre  (11). 

An  archbishop  is  the  chief  of  the  clercfy  in  a  whole  pro-  Archbuhop  chief 

of  the  cleriry  hi  s 

vince,  and  has  the  inspection  of  the  bishops  of  that  province,  ^hoie  iiruvince. 
as  well  as  of  the  inferior  clergy,  and  may  deprive  them  on  no- 
torious cause  (r)  (12).     The  archbishop  has  also  his  own  dio- 

(r)  Lord  Raym.  541. 


(11)  It  ia  directed  in  the  form  of  stiffraganei    centebanlur,      Reclatnanie 

consecrating  bbhops,  confirmed  by  va-  quidem  Eboraeentii  ted  frustra ;  aste- 

riout  statutes  since  the   reformation,  rente  poni^fiee^  minime  cotwenire^  ut  tile 

that  a  bishop  when  consecrated  must  Seotia  sit  metrfipolitanutt  qui,   propter 

be  full  thirty  years  of  age.      There  erebra  inter  Scotos    ac   Anglos   bella, 

seems  to  have  been  no  restriction  of  Seotis  plerumque    hostis   sit    eapitalis, 

this  kind  in  antient  times;  for  Bishop  (Godw.  Comm.  de  Praesul.  693). — Ch. 
Godwin  informs  us,  that  George  Nevile,  (12)  In  the  11  Will.  III.  the  bishop 

the  brother  of  the  earl  of  Warwick  the  of  St  David's  was  deprived  for  simony, 

king  maker,  was  chancellor  of  Oxford,  and  other  offences,  in  a  court  held  at 

et  in  episeopum  Exomiensem  eonseeratus  Lambeth  before  the  archbishop,   who 

est  ttjmo  1455,   uondum  annos  natus  called    to    his    assistance    six    other 

o^lii^.      Anno  deinde  1460  (id  quod  bishops.      The  bishop  of  St.  David's 

jure  mirere)  summus  Anglia  /actus  est  appealed   to   the   delegates,    who   af- 

eanceUariut.     A  few  years  afterwards  firmed  the  sentence  of  the  archbishop ; 

he  was  translated  to  the  archbishoprick  and,   after    several    fruitless    applica- 

of  York.     Hoc  sedente  episcopus  Sancti  tions  to  the  court  of  king's  bench  and 

Andrea  in  ScoHd,  archiepiscopus  per  the   house  of   lords,    he   was  at  last 

iSEx/Mm  quartum  ereatus  est,  jussis  illi  obliged  to  submit  to  the  judgment. 

dmodeeim  episcopis  iliius  gentis  subesse,  (Lord  Raym.  541;    1   Burn's  Ec.   L. 

qui  haetemu  archiepiscopo  Eboracensis  212). — Ch. 

1  J  2 
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To  what  IWinn 
he  may  proeoL 

[  *38l  ] 

Ills  option. 
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cese,  wherein  he  exercises  episcopal  jurisdiction;  as  in  his  pro- 
vince he  exercises  archiepiscopal.  As  archbishop,  he,  upon 
receipt  of  the  king's  writ,  calls  the  bishops  and  clergy  of  his 
province  to  meet  in  convocation :  but,  without  the  king's  writ, 
he  cannot  assemble  them  (5).  To  him  all  appeals  are  made 
from  inferior  jurisdictions  within  his  province;  and,  as  an  appeal 
lies  from  the  bishops  in  person  to  him  in  person,  so  it  also  lies 
from  the  consistory  courts  of  each  diocese  to  his  archiepiscopal 
court.  During  the  vacancy  of  any  see  in  his  province,  he  is 
guardian  of  the  spiritualties  thereof,  as  the  king  is  of  the 
temporalties;  and  he  executes  all  ecclesiastical  jurisdiction 
therein.  If  an  archiepiscopal  see  be  vacant,  the  dean  aod 
chapter  are  the  spiritual  guardians,  ever  since  the  office  of 
prior  of  Canterbury  was  abolished  at  the  reformation  {t).  The 
archbishop  is  entitled  to  present  by  lapse  to  all  the  ecclesias- 
tical livings  in  the  disposal  of  his  *diocesan  bishops,  if  not 
filled  within  six  months.  And  the  archbishop  has  a  customary 
prerogative,  when  a  bishop  is  consecrated  by  him,  to  name  a 
clerk  or  chaplain  of  his  own  to  be  provided  for  by  such  suffra- 
gan bishop;  in  lieu  of  which  it  is  now  usual  for  the  bishop  to 
make  over  by  deed  to  the  archbishop,  his  executors  and  as- 
signs, the  next  presentation  of  such  dignity  or  benefice  in  the 
bishop's  disposal  within  that  see,  as  the  archbishop  himself 
shall  choose;  which  is  therefore  called  his  option  (ti) :  which 
options  are  only  binding  on  the  bishop  himself  who  grants 
them^  and  not  on  his  successors  (13).     The  prerogative  itself 

(«)  4  Inst  322,  823.  (0  2  Roll  Abr.  22. 

(«)  Cowel's  Interp.  tit.  **  OpUon." 


(13)  The  consequence  is,  that  the 
archbishop  never  can  have  more  than 
one  option  at  once  from  the  same  dio- 
cese. These  options  become  the  pri- 
vate patronage  of  the  archbishop,  and 
upon  his  death  are  transmitted  to  his 
personal  representatives ;  or  the  arch- 
bishop may  direct,  by  his  will,  whom, 
upon  a  vacancy,  his  executor  shall  pre- 
sent ;  which  direction,  according  to  a 
decision  in  the  house  of  lords,  his  exe- 
cutor is  compellable  to  observe.  (1 
Barn's  Ec.  L.  22G).      If  a  bishop  dies 


during  the  vacancy  of  any  benefice 
within  his  patronage,  the  presentation 
devolves  to  the  crown ;  so  likewise  if* 
bishop  dies  after  an  option  becomes 
vacant,  and  before  the  archbishop  or 
his  representative  has  presented,  and 
the  clerk  is  instituted,  the  crown  pro 
hae  vice  will  be  entitled  to  present  to 
that  dignity  or  benefice.  (Amb.  101). 
For  the  grant  of  the  option  by  the 
bishop  to  the  archbishop  has  no  effi- 
cacy beyond  the  life  of  the  bishop. 
— Ch. 
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seems  to  be  derived  from  the  legatine  power  formerly  annexed 
by  the  popes  to  the  metropolitan  of  Canterbury  {w).  And  we 
may  add,  that  the  papal  claim  itself  (like  most  others  of  that 
encroaching  see),  was  probably  set  up  in  imitation  of  the  impe* 
rial  prerogative  called  primcB^  or  primaruB  preces;  whereby  the 
emperor  exercises,  and  hath  immemorially  exercised  (x),  a 
right  of  naming  to  the  first  prebend  that  becomes  vacant  after 
his  accession  in  every  church  of  the  empire  (y),  A  right  that 
was  also  exercised  by  the  crown  of  England  in  the  reign  of 
Edward  I.  (z);  and  which  probably  gave  rise  to  the  royal  coro- 
dies  which  were  mentioned  in  a  former  chapter  (a).  It  is  like-  The  privui^e  or 
wise  the  privilege,  by  custom,  of  the  archbishop  of  Canterbury  cuiterburv  to 
to  crown  the  kings  and  queens  of  this  kingdom  (14).  And  he  and  queens. 
hath  also,  by  the  statute  25  Hen.  VIII.  c  21,  the  power  of 
granting  dispensations  in  any  case,  not  contrary  to  the  holy 
scriptures  and  the  law  of  God,  where  the  pope  used  formerly 
to  grant  them:  which  is  the  foundation  of  his  granting  special 
licences,  to  marry  at  any  place  or  time^  to  hold  two  livings, 
and  the  like  (15);  and  on  this  also  is  founded  the  right  he  ex- 
ercises of  conferring  degrees  (16),  in  prejudice  of  the  two 
universities  {b). 


(it)  Sherlock,  of.Options,  1. 

(x)  Goldast  Constit  Imper.  torn.  S, 
page  406. 

(y)  Dufresne,  V.  806;  Mod.  Univ. 
Hist  xxijL.  5. 

(z)  Rex  ^e,  ioluUm,  ScribatU  Epit- 
copo  Karl,  quod — Roberto  de  Icard  pen" 
aUmem  tuamf  quam  ad  preeee  regit  pra- 


dido  Roberto  eonceuit,  de  catero  tohat ; 
et  de  proximo  eceleaia  vacatura  de  col- 
latione  pradicli  episcopi,  quam  ipte  Ro- 
bertut  acceptaveritf  retpiciat,  (Brev.  1 1 
Edw.  I.;  3  Pryn.  1264). 

(a)  Ch.  viii.  page  284. 

(b)  See  the  bishop  of  Chester's  case, 
Ozon.  1721. 


(14)  It  is  said  that  the  archbishop 
of  York  has  the  privilege  to  crown  the 
queen  consort,  and  to  be  her  perpetual 
chaplain.  (1  Bum's  Ec.  L.  178). — Ch. 

(15)  When  the  dominion  of  the  pope 
was  overturned  in  this  country,  this 
prerogative  of  dispensing  with  the 
canons  of  the  church  was  transferred 
by  that  statute  to  the  archbishop  of 
Canterbury  in  all  cases  in  which  dis- 
pensations were  accustomed  to  be  ob- 
tained at  Rome;  but  in  cases  unac- 
customed, the  matter  shall  be  referred 
to   the   king  in  counciL      The    pope 


could  have  dispensed  with  every  eccle- 
siastical canon  and  ordinance.  But  in 
some  of  the  cases  where  the  archbishop 
alone  has  authority  to  dispense,  his 
dispensation  with  the  canon,  as  to  hold 
two  livings,  must  be  confirmed  under 
the  great  seal. — Ch. 

(16)  But  although  the  archbishop 
can  confer  all  the  degrees  which  are 
taken  in  the  universities,  yet  the  gra- 
duates of  the  two  universities,  by  va- 
rious acts  of  parliament  and  other  re- 
gulations, are  entitled  to  many  privi- 
leges which  are  not  extended  to  what 


;)82 


OF  THE  CLERGY. 


Of  the  power  and 
authority  uf  a 
biiihoii. 


Art-hbiKhopricks 
and  bishopriclu 
become  vokl  by 
death,  depriva- 
Uon,  and  resig- 
nation. 


II   Of  the  dean 
and  cluipCer. 


leans  elected  in 
the  same  manner 
as  bishopa. 


The  power  and  authority  of  a  bis}iop,  besides  the  adminis- 
tration of  certain  holy  ordinances  peculiar  to  that  sacred 
order,  consist  principally  in  inspecting  the  manners  of  the 
people  and  clergy  (17),  and  punishing  them  in  order  to  refor- 
mation, by  ecclesiastical  censures.  To  this  purpose  he  has 
several  courts  under  him,  and  may  visit  at  pleasure  every  part 
of  his  diocese.  His  chancellor  is  appointed  to  hold  his  courts 
for  him,  and  to  assist  him  in  matters  of  ecclesiastical  law ; 
who,  as  well  as  all  other  ecclesiastical  officers,  if  lay  or  mar- 
ried, must  be  a  doctor  of  the  civil  law,  so  created  in  some  uni- 
versity (c).  It  is  also  the  business  of  a  bishop  to  institute, 
and  to  direct  induction,  to  all  ecclesiastical  livings  in  his 
diocese. 

Archbishopricks  and  bishopricks  may  become  void  by  death, 
deprivation  for  any  very  gross  and  notorious  crime  (18),  and 
also  by  resignation.  All  resignations  must  be  made  to  some 
superior  {d).  Therefore,  a  bishop  must  resign  to  his  metro- 
politan ;  but  the  archbishop  can  resign  to  none  but  the  king 
himself  (19). 

XL  A  dean  and  chapter  are  the  council  of  the  bishop,  to 
assist  him  with  their  advice  in  affairs  of  religion,  and  also  in 
the  temporal  concerns  of  his  see  (e).  When  the  rest  of  the 
clergy  were  settled  in  the  several  parishes  of  each  diocese,  (as 
hath  formerly  {/)  been  mentioned),  these  were  reserved  for 
the  celebration  of  divine  service  in  the  bishop's  own  cathedral; 
and  the  chief  of  them,  who  presided  over  the  rest,  obtained 
the  name  of  decanus  or  dean,  being  probably  at  first  appointed 
to  superinted  ten  canons  or  prebendaries. 

All  antient  deans  are  elected  by  the  chapter,  by  conffe 
d'eslire  from  the  king,  and  letters  missive  of  recommendation  ; 


(c)  Stat.  37  Hen.  VIII.  c.  17. 
Id)  Gibs.  Cod.  822. 


(«)  3  Rep.  75;  Co.  Lit  103,  SCO. 
(/)  Pages  118,  114. 


is  called  a  Lambeth  degree;  as,  for 
instance,  those  degrees  which  are  a 
qualification  for  a  dispensation  to  hold 
two  livings,  are  confined  by  21  Hen. 
VIII.  c.  18,  s.  23,  to  the  two  univer- 
sities.— Ch. 

(17)  See  ante  J  p.  376,  n.  1. 

(18)  See  ante,  p.  380,  n.  12. 

(19)  The  following  are  some  of  the 


popular  distinctions  between  arch- 
bishops and  bishops.  The  archbishops 
have  the  titles  and  styles  of  grace,  and 
most  reverend  father  in  Ood,  6y  dhmt 
providence;  the  bishops,  those  of  lard, 
and  right  reverend  father  in  Qod,  by  di- 
vine permitnon.  Archbishops  are  in- 
throned,  inthronizati ;  bishops  installed . 
— Ch. 
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appointed. 

[  ♦383  ] 


in  the  same  manner  as  bishops  (20) :  but  in  those  chapters, 
that  were  founded  by  Henry  VIII.  out  of  the  spoils  of  the  dis- 
solved monasteries  (21),  the  deanery  is  donative,  and  the 
installation  ^merely  by  the  king's  letters  patent  (^).  The  2[|^j^2^'  ^»om 
chapter,  consisting  of  canons  or  prebendaries,  are  sometimes 
appointed  by  the  king,  sometimes  by  the  bishop,  and  some- 
times elected  by  each  other. 

The  dean  and  chapter  are,  as  was  before  observed,  the  ThedMnaad 
nominal  electors  of  a  bishop.  The  bishop  is  their  ordi-  gctonofa 
nary  (22)  and  immediate  superior ;  and  has,  generally  speak- 
ing, the  power  of  visiting  them,  and  correcting  their  excesses 
and  enormities.  They  had  also  a  check  on  the  bishop  at 
common  law;  for  till  the  statute  32  Hen.  VIIL  c.  28»  his 
grant  or  lease  would  not  have  bound  his  successors,  unless 
confirmed  by  the  dean  and  chapter  (A). 

Deaneries  and  prebends  may  become  void,  like  a  bishop-  OMneriMand 
rick,  by  death,  by  deprivation,  or  by  resignation  to  either  the  ▼oided.  ' 
king  or  the  bishop  (t).  Also  I  may  here  mention,  once  for  all, 
that  if  a  dean,  prebendary,  or  other  spiritual  person  be  made 
a  bishop,  all  the  preferments  of  which  he  was  before  possessed 
are  void ;  and  the  king  may  present  to  them  in  right  of  his 
prerogative  royal.  But  they  are  not  void  by  the  election,  but 
only  by  the  consecration  (J). 

III.  An  archdeacon  hath  an  ecclesiastical  jurisdiction,  im-  m.  or  the  arch- 
mediately  subordinate  to  the  bishop,  throughout  the  whole  of  p^^J?^^^*"^ 
his  diocese,  or  in  some  particular  part  of  it.     He  is  usually 
appointed  by  the  bishop  himself;  and  hath  a  kind  of  episco- 
pal authority,  originally  derived  from  the  bishop,  but  now  in- 


(g)  Gibs.  Cod.  173. 
(h)  Co.  Lit.  103. 
(t)  PlowcL  498. 


(j)  Bro.  Abr.  tit  "  Presentation," 
3,  61;  Cro.  Eliz.  542,  790;  2  Roll 
Abr.  352;  4  Mod.  204;  Salk.  137. 


(20)  See  a  very  learned  note,  con- 
taining a  full  history  of  the  election, 
presentation,  or  donation  to  deaneries, 
by  Mr.  Hargrave,  in  Co.  Lit  95. — Ch. 

(21)  The  new  deaneries  and  chap- 
ters to  old  bishopricks  are  eight,  viz. 
Canterbury,  Norwich,  Winchester, 
Durham,  Ely,  Rochester,  Worcester, 
and  Carlisle ;  and  five  new  bishopricks, 
with  new  deaneries  and  chapters  an- 


nexed, were  created,  viz.  Peterborough, 
Chester,  Gloucester,  Bristol,  and  Ox- 
ford.   (Harg.  Co.  Lit  95,  n.  3).— Ch. 

(22)  The  bishop  is  generally  called 
the  ordinary,  but  the  ordinary  has  a 
more  extensive  signification,  as  it  in- 
cludes every  ecclesiastical  Judge  who 
has  the  regular  ordinary  jurisdiction, 
independent  of  another.  (1  Burn's  Ec. 
L.  22 ;  Co.  Lilt  344).— Ch. 
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IV.  Of  rural 
deans. 


and  vican. 


dependent  and  distinct  from  his  (A).  He  therefore  visits  the 
clergy ;  and  has  his  separate  court  for  puDishment  of  offenders 
by  spiritual  censures,  and  for  hearing  all  other  causes  of  eccle- 
siastical cognizance. 

IV.  The  rural  deans  are  very  antient  officers  of  the 
church  (/',  but  almost  grown  out  of  use;  though  their  dean* 
eries  still  subsist  as  an  ecclesiastical  division  of  the  diocese, 
or  archdeaconry.  They  seem  to  have  been  deputies  of  the 
[  *dd4  ]  *bishop,  planted  all  round  his  diocese,  the  better  to  inspect 
the  conduct  of  the  parochial  clergy,  to  inquire  into  and  report 
dilapidations,  and  to  examine  the  candidates  for  confirmation; 
and  armed^  in  minuter  matters,  with  an  inferior  degree  of  jii« 
dicial  and  coercive  authority  (m). 

V«  The  next,  and  indeed  the  most  numerous,  order  of  men 
in  the  system  of  ecclesiastical  polity,  are  the  parsons  and 
vicars  of  churches :  in  treating  of  whom  I  shall  first  mark  out 
the  distinction  between  them ;  shall  next  observe  the  method 
by  which  one  may  become  a  parson  or  vicar;  shall  then  briefly 
touch  upon  their  rights  and  duties;  and  shall,  lastly,  shew 
how  one  may  cease  to  be  either. 

A  parson,  persona  ecdesuBf  is  one  that  hath  full  possession 
of  all  the  rights  of  a  parochial  church.  He  is  called  parson, 
persona^  because  by  his  person  the  church,  which  is  an  invi- 
sible body,  is  represented;  and  he  is  in  himself  a  body  corpo- 
rate, in  order  to  protect  and  defend  the  rights  of  the  church, 
which  he  personates,  by  a  perpetual  succession  (n).  He  is 
sometimes  called  the  rector,  or  governor,  of  the  church :  but 
the  appellation  of  parson,  however  it  may  be  depreciated  by 
familiar,  clownish,  and  indiscriminate  use,  is  the  most  legal, 
most  beneficial,  and  most  honourable  title  that  a  parish  priest 
can  enjoy ;  because  such  a  one,  Sir  Edward  Coke  observes, 
and  he  only,  is  said  vicem  sen  personam  eccJesice  gerert.  A 
parson  has,  during  his  life,  the  freehold  in  himself  of  the  par- 
sonage house,  the  glebe,  the  tithes,  and  other  dues.  But 
these  are  sometimes  appropriated;  that  is  to  say,  the  benefice 
is  perpetually  annexed  to  some  spiritual  corporation,  either 
sole  or  aggregate,  being  the  patron  of  the  living ;  which  the 
law  esteems  equally  capable  of  providing  for  the  service  of  the 


Rlphu,&c.,orthe 
partun. 


{k)  1  Burn,  Eccl.  Law,  68»  69. 
(0  Keniiet,  Par.  Antiq.  633. 


(m)  Gibs.  Cod.  972,  1550. 
\n)  Co.  Lit  300. 
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church,  as  any  single  private  clergyman.  This  contrivance  AppmiirtetioD. 
seems  to  have  sprung  from  the  policy  of  the  monastic  orders, 
who  have  never  been  deficient  in  subtle  inventions  for  the  in- 
crease of  their  own  power  and  emoluments.  At  the  first  es* 
tablishment  of  parochial  clergy,  the  tithes  of  the  parish  were 
distributed  in  a  fourfold  division :  one,  for  the  use  of  the 
bishop;  another,  for  maintaining  *the  fabric  of  the  church;  a  [  *dd5  ] 
third,  for  the  poor ;  and  the  fourth,  to  provide  for  the  incum* 
bent  (23).  When  the  sees  of  the  bishops  became  otherwise 
amply  endowed,  they  were  prohibited  from  demanding  their 
usual  share  of  these  tithes,  and  the  division  was  into  three 
parts  only.  And  hence  it  was  inferred  by  the  monasteries, 
that  a  small  part  was  sufiicient  for  the  officiating  priest ;  and 
that  the  remainder  might  well  be  applied  to  the  use  of  their 
own  fraternities,  (the  endowment  of  which  was  construed  to 
be  a  work  of  the  most  exalted  piety),  subject  to  the  burthen 
of  repairing  the  church  and  providing  for  its  constant  supply. 
And  therefore  they  begged  and  bought,  for  masses  and  obitS) 
and  sometimes  even  for  money,  all  the  advowsons  within  their 
reach,  and  then  appropriated  the  benefices  to  the  use  of  their 
own  corporation.  But,  in  order  to  complete  such  appropria- 
tion effectually,  the  king's  licence,  and  consent  of  the  bishop, 
must  first  be  obtained :  because  both  the  king  and  the  bishop 
may,  some  time  or  other,  have  an  interest,  by  lapse,  in  the  pre- 
sentation to  the  benefice :  which  can  never  happen  if  it  be 
appropriated  to  the  use  of  a  corporation  which  never  dies : 
and  also  because  the  law  reposes  a  confidence  in  them,  that 
they  will  not  consent  to  any  thing  that  shall  be  to  the  preju- 
dice of  the  church.  The  consent  of  the  patron  also  is  ne- 
cessarily implied,  because  as  was  before  observed,  the  appro- 
priation can  be  originally  made  to  none  but  to  such  spiritual 
corporation  as  is  also  the  patron  of  the  church ;  the  whole 
being  indeed  nothing  else,  but  an  allowance  for  the  patrons  to 
retain  the  tithes  and  glebe  in  their  own  hands,  without  pre- 
senting  any  clerk,  they  themselves  undertaking  to  provide  for 
the  service  of  the  church  (o).  When  the  appropriation  is  thus 
made,  the  appropriators  and  their  successors  are  perpetual 

(«)  Plowd.  496—600. 
(23)  Set  Vol.  2,  p.  26,  and  the  note  thereto. 


SSo 
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parsons  of  the  church  (24) ;  aQd  must  sue  and  be  sued,  in  ail 
matters  concerning  the  rights  of  the  church,  by  the  name  of 
parsons  (p). 

This  appropriation  may  be  severed,  and  the  church  become 
disappropriate,  two  ways :  as,  first,  if  the  patron  or  appropria- 
tor  presents  a  clerk  who  is  instituted  and  inducted  *to  the 
parsonage ;  for  the  incumbent  so  instituted  and  inducted  is 
to  all  intents  and  purposes  complete  parson ;  and  the  appro- 
priation^  being  once  severed,  can  never  be  re-united  again, 
unless  by  a  repetition  of  the  same  solemnities  (q).  And,  when 
the  clerk  so  presented  (25)  is  distinct  from  the  vicar,  the  rec- 
tory thus  vested  in  him  becomes  what  is  called  a  sinecure  (26); 
because  he  hath  no  cure  of  souls,  having  a  vicar  under  him  to 
whom  that  cure  is  committed  (r).  Also,  if  the  corporatioD 
which  has  the  appropriation  is  dissolved,  the  parsonage  be* 
comes  disappropriate  at  common  law ;  because  the  perpetuity 
of  person  is  gone,  which  is  necessary  to  support  the  appro- 
priation. 

In  this  manner,  and  subject  to  these  conditions,  may  appro- 
priations be  made  at  this  day  (27):  and  thus  were  most,  if  not 


(p)  Hob.  807. 

(7)  Co.  Lit  46. 

(r)  Sinecures  might  also  be  created 


by  other  means.    (2  Bum's  EccL  Law, 
S47). 


(24)  See  Vol.  2,  p.  28. 

(25)  The  editor  conceives  that  there 
is  no  authority  or  reason  to  suppose 
that  the  appropriator  can  thus  create  a 
sinecure  rector.  But  if  the  appropria- 
tor or  impropriator  should,  either  by 
design  or  mistake,  present  his  clerk  to 
the  parsonage,  it  is  held  that  the  vi- 
carage will  ever  afterwards  be  dis- 
solved, and  the  incumbent  will  be  en- 
titled to  all  the  tithes  and  dues  of  the 
church  as  rector.  (Wats.  c.  17;  2  R. 
Ab.  838).— Ch. 

(26)  Wherever  a  rector  and  vicar 
are  presented  and  instituted  to  the 
same  benefice,  the  rector  is  excused 
all  duty,  and  has  what  is  properly 
called  a  sinecure.  But  where  there  is 
only  one  incumbent,  the  benefice  is 
not  in  law  a  sinecure,  though  there 
shoald  be  neither  a  church  nor  any  in- 


habitants within  the  parish. — Cb. 

(27)  It  surely  may  be  questioiicd 
whether  such  a  power  any  longer  ex- 
ists; it  cannot  be  supposed  that,  at 
this  day,  the  inhabitants  of  a  pariah, 
who  had  been  accustomed  to  pay  their 
tithes  to  their  officiating  minister, 
could  be  compelled  to  transfer  them 
to  an  ecclesiastical  corporation,  to 
which  they  might  perha|^  be  perfect 
strangers.  Appropriations  are  aaid  to 
have  originated  from  an  opinion  incul- 
cated by  the  monks,  that  tithes  and 
oblations,  though  payable  to  some 
church,  yet  were  an  arbitrary  disposi- 
tion of  the  donor,  who  might  give  them, 
as  the  reward  of  religious  service  done 
to  him,  to  any  person  whatever  from 
whom  he  received  that  service.  (1 
Burn's  Ec.  L.  63).  And  till  they  had 
got  complete  possession  of  the  revenues 
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all,  of  the  appropriations  at  present  existing  originally  made; 
being  annexed  to  bishopricks,  prebends,  religious  houses,  nay 
even  to  nunneries,  and  certain  military  orders,  all  of  which 
were  spiritual  corporations.  At  the  dissolution  of  monasteries 
by  statutes  27  Hen.  VIII.  c  28,  and  31  Hen.  VIIL  c  13,  the 
appropriations  of  the  several  parsonages  which  belonged  to 
those  respective  religious  houses,  (amounting  to  more  than  one 
third  of  all  the  parishes  in  England)  (5),  would  have  been  by 
the  rules  of  the  common  law  disappropriated,  had  not  a  clause 
in  those  statutes  intervened,  to  give  them  to  the  king  in  as 
ample  a  manner  as  the  abbots,  &c.,  formerly  held  the  same,  at 
the  time  of  their  dissolution.  This,  though  perhaps  scarcely 
defensible,  was  not  without  example;  for  the  same  was  done 
in  former  reigns,  when  the  alien  priories,  that  is,  such  as  were 
filled  by  foreigners  only,  were  dissolved  and  given  to  the 
crown  (t).  And  from  these  two  roots  have  sprung  all  the  lay 
appropriations  or  secular  parsonages  which  we  now  see  in  the 
kingdom;  they  having  been  afterwards  granted  out  from  time 
to  time  by  the  crown  (u), 

*  These  appropriating  corporations,  or  religious  houses,  were  vscan. 
wont  to  depute  one  of  their  own  body  to  perform  divine  ser-  Q  *387  ] 
vice,  and  administer  the  sacraments,  in  those  parishes  of  which 
the  society  was  thus  the  parson.  This  officiating  minister  was 
in  reality  no  more  than  a  curate,  deputy,  or  vicegerent  of  the 
appropriator,  and  therefore  called  vxcarms,  or  viaxr.  His  sti- 
pend was  at  the  discretion  of  the  appropriator,  who  was  how- 
ever bound  of  common  right  to  find  somebody,  qui  iUi  de  tern- 
poralUntSy  episcopo  de  spiritualibus^  deheai  respondere  (w).  But 
this  was  done  in  so  scandalous  a  manner,  and  the  parishes  suf- 
fered so  much  by  the  neglect  of  the  appropriators,  that  the 
legislature  was  forced  to  interpose:  and  accordingly  it  is  en- 
acted by  statute  15  Ric.  11.  c.  6,  that,  in  all  appropriations  of 
churches,  the  diocesan  bishop  shall  ordain,  in  proportion  to 

(s)  Seld.    Review    of    Tith.    c.   9;  29),  says,  these  are  now  called  impro- 

Spelm.  Apology,  35.  priations,  as  being  improperly  in  the 

(0  2  Inst  584.  hands  of  laymen. 
(u)  Sir   H.  Spelman  (of  Tithes,  c.  (u)  Seld.  Tith.  c  11,  1. 

of  the  church,  they  spared  no  pains  to  since  the  dissolution  of  monasteries. — 

recommend    themselves  as    the    most  Ch. 

deserving  objects  of  the  gratitude  and  [See  Vol.  2,  p.   26,   and  the   note 

benefaction  of  the  parish.     There  pro-  thereto. — Ed.] 

bably  have  been  no  new  appropriations 


tfj*f  la'j*:  erf  :tt*r  cl.-JTttL  a  c_ic3i»et«it  s-jhi  to  be  distributed 
Sfur/o^  til**  |»^y>r  ;«tri^Lk«aer§  aijcualiv:  aDd  thai  tbe  vicarage 
K*,<j..j  *^  «rT''i/7(/'y  erjdi'^e^.  Ii  <«)«n§  the  parish  weie  fre- 
o^f-T-T,}  *.*jfr:Te'^  iKt  orJi  It  the  wast  of  drrine  senice,  bL-t 
hWj  ti  ti  ALjjr-] z::j^  tL'»^  alnK.  for  which,  amoo?  other  pur- 
y*^^^  the  j«i\-iDerit  crf^  tithes  was  originaJlr  imposed:  and 
ttiffnfiffK  ID  tbi§  art  a  fiension  k  directed  to  be  distriboted 
<uh'jft^  the  poc/r  ptarochtans,  as  well  as  a  sufficient  stjpend  to 
tlje  ricar,  *But  be,  being  liable  to  be  renxned  at  the  plea- 
Mjre  of  tlie  appropriator,  was  not  likely  to  insist  too  rigidly 
Of  J  tlie  legal  sufficieiMry  of  the  stipend:  and  therefore,  by  sta- 
tute 4  Hen.  IV.  c  12,  it  is  ordained,  that  the  ricar  shaU  be  a 
MKrukr  fjerson,  not  a  member  of  any  reli^rious  house;  thai  he 
frliall  \je  mar  peqx'tual,  not  lemorable  at  the  caprice  of  the 
motiHsiery;  said  that  he  shall  be  canonically  instituted  and  in- 
ducted, and  be  sufficiently  endowed,  at  the  discretion  of  tbe 
ordinary,  for  these  three  express  purposes,  to  do  dirioe  ser- 
u'Zl '"  *^^        ^"^  ^  inform  the  people,  and  to  keep  hospitality  (28).     TTie 

endowments  in  consequence  of  these  statutes  have  usually 


(2H)  From  tbii  ad  we  may  date  the      decesyort  bare  eojojed  by 
e*UbIi«hrfierjt  of  ricaraj^et ;  for,  before      though  not  expressed  in  it;  fior 
thii   time  the   ricar    in    general   was      prescription  amoana   to  evidence   of 


tuHhiuf;  iDore  than  a  temporary  carate,  another  consistent  cndowmcnf.      And 

and  when  the  church  tras  appropriated  where  tbcie  is  an  endowment  he  say 

to  a  monastery,  he  was  generally  one  of  in  general  recover  all  that  is  eonuined 

their  own  body,  that  is,  one  of  the  re-  in  it;  and  he  may  still  retain  what  he 

giilar  clergy ;  for  the  monks  who  lived  and  his  predecessors  have  enjoyed  by 

»€cumdtm  regulas  of  their  respective  prescription,  tbongh  not  expresaed  in 

houses  ot  societies,  were  denominated  it ;  for  snch  a  preacripckm  amounts  to 

regular  clergy,  in  contradistinction  to  evidence  of  another  consistent  endow- 

the   parochial  clergy,  who  performed  ment     But  I  have  heard  lord  chancel- 

their  ministry  in  the  world  in  uculo,  k>r  Eldon  declare,  that  if  a  vicar  enjoys 

and  who  from  thence  were  called  secu-  property  not  mentioned  in  an  endow- 

lar  clergy,     AH  the  tithes  or  dues  o(  ment,  and  has  never  within  time  of  me- 

the  church  of  common  right  belong  to  mory  possessed  what  is  expressly  con- 

the  rerior,   or  to  the  appropriator  or  tained  in  it,  a  jury  might  presume  that 

hiipruprifttor,  who  have  the  same  righu  he  had  the  former  in  Ueu  of  the  latter. 

as  the  rector ;  and  the  vicar  is  entiUed  These  endowments  frequently  in  vest  the 

only  to  that  portion  which  is  expressed  vicar  with  some  part  of  the  great  tithes ; 

ill  his  endowment,  or  what  his  prede-  therefore  the  words  rectorial  and  vica- 

cessors  have  immeniorially  enjoyed  by  rial  tithes  have  nodeanitesigniScation. 

prescription,  which  is  equivalent  to  a  But  great  and  small  tithes  are  technical 

grant  or  endowment   And  where  there  terms,  and  which  are,  or  ought  to  be, 

in  on  endowment  he  may  in  general  accurately  defined  and  distinguished  by 

recover  all  that  Is  contained  in  it;  and  the  law.— Ch. 
he  msy  itill  retain  what  he  and  his  pre- 
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been  by  a  portion  of  the  glebe,  or  land,  belonging  to  the  par- 
sonage, and  a  particular  share  of  the  tithes  which  the  appro- 
priators  found  it  most  troublesome  to  collect,  and  which  are 
^therefore  generally  called  privy  or  small  tithes;  the  greater, 
or  predial  tithes  being  still  reserved  to  their  own  use.  But 
one  and  the  same  rule  was  not  observed  in  the  endowment  of 
all  vicarages.  Hence  some  are  more  liberally,  and  some  more 
scantily,  endowed:  and  hence  the  tithes  of  many  things,  as 
wood  in  particular,  are  in  some  parishes  rectorial,  and  in  some 
vicarial  tithes. 

The  distinction  therefore  of  a  parson  and  vicar  is  this:  the  Disuncuon  bo- 
parson  has  for  the  most  part  the  whole  right  to  all  the  eccle-  vl^!  ^*^'^" 
siastical  dues  in  his  parish;  but  a  vicar  has  generally  an  ap- 
propriator  over  him,  entitled  to  the  best  part  of  the  profits, 
to  whom  he  is  in  effect  perpetual  curate,  with  a  standing  sa- 
lary (29).  Though  in  some  places  the  vicarage  has  been 
considerably  augmented  by  a  large  share  of  the  great  tithes; 
which  augmentations  were  greatly  assisted  by  the  statute  29 
Car.  II.  c.  8,  enacted  in  favour  of  poor  vicars  and  curates, 
which  rendered  such  temporary  augmentations,  when  made 
by  the  appropriators,  perpetual. 

The  method  of  becoming  a  parson  or  vicar  is  much  the  same. 
To  both  there  are  four  requisites  necessary;  holy  orders,  pre- 
sentation, institution,  and  induction.  The  method  of  confer- 
ring the  holy  orders  of  deacon  and  priest,  accordingto  the  li- 
turgy and  canons  (or),  is  foreign  to  the  purpose  of  these  Com^ 
mentaries;  any  farther  than  as  they  are  necessary  requisites  to 
make  a  complete  parson  or  vicar.  By  common  law,  a  deacon  Atwh*ta«ea 
of  any  age  might  be  instituted  and  inducted  to  a  parsonage  or  ^^t!^i^ 

(x)  See  2  Burn's  Bed.  Law,  103. 


inducted. 


(29)  A  vicar,  from  what  has  been 
advanced  in  the  preceding  page  and 
note,  must  necessarily  have  over  him 
an  appropriate,  or  a  sinecure  rector, 
who  in  some  books  is  considered  and 
called  an  appropriator.  Of  benefices, 
some  have  never  been  appropriated; 
consequently,  in  those  there  can  be  no 
vicar,  and  the  incumbent  is  rector,  and 
entitled  to  all  the  dues  of  the  church. 
Some  were  appropriated  to  secular  ec- 
clesiastical corporations,  which  appro- 
priations  still    exist,  except    perhaps 


some  few  which  may  have  been  dis- 
solved ;  others  were  appropriated  to 
the  houses  of  the  regular  clergy ;  all 
which  appropriations,  at  the  dissolu- 
tion of  monasteries,  were  transferred 
to  the  crown,  and  in  the  hands  of  the 
king  or  his  grantees,  and  are  now  called 
impropriations:  but  in  some  appro- 
priated churches  no  perpetual  vicar 
has  ever  been  endowed;  in  that  case 
the  ofiSciating  minister  is  appointed  by 
the  appropriator  or  impropriator,  and 
is  called  a  perpetual  curate. — On. 


-     •- 
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;'«!in?i"«*:  :»^  i  wis  .rLk^^ed  by  statute  13  Eliz.  c  12,  thai 
^:  it^r^a  '::ii:«»r  rwefirT-ti:r»»e  years  of  a^e,  and  in  deacoo'< 
iriers-.  TCt:«L.ii  be  r'"e?e!i:eii  lo  azT  benefice  with  cure;  and  if 
he  w.*'*  ^:c  :ria.~t^i  rrJest  within  one  Tear  after  his  indue- 
tific-  he  Ki'  rLji  le  :.4r»  "'jcSj  derrrred:  and  now,  bv  statute  13 
X  14  Cir.  IL  c  -k  zo  per^n  is  capah>ie  to  be  admitted  to 
iz-i  cecirdre.  ur'.esff  he  Liih  been  fir^t  ordained  a  priest  (30; : 
in*!  :h«r«i  he  2%.  ir  the  lm-r'.:a,re  of  the  law,  a  clerk  in  orders. 
&-t  d  he  .rccalzs  criers*  or  a  licence  •to  preach,  by  Dooney  or 
rcrrjzc  pra,r^•^es•  which  ieenss  to  be  the  true,  thoagfa  not  the 
ci:ci:r>:c  iii:ti«:c  »:f  5m:  cy  ,  the  person  glaring  such  orders  for- 
feits ^.  4»"»'—  ar-i  the  per^xx  receivinff  10/L,  and  is  incapable 
of  azT  eccl«?>ij^cal  rreferment  for  seren  Tears  aftetwards. 

Azy  clerk  may  be  pne^eoted  (r)  to  a  parsonage  or  ricarage: 
that  is,  the  fyitron  to  whooi  the  advowson  of  the  church  be- 
k  zc^  may  o^er  his  clerk  to  the  bishop  of  the  diocese  to  be 
icsciiuted.  Of  adTowsoos,  or  the  right  of  presentation,  bein«^ 
a  species  of  private  property,  we  shall  find  a  more  conrenient 
place  to  treat  in  the  second  part  of  these  Commentaries  (31 ). 
But  when  a  clerk  is  presented,  the  bishop  may  refuse  him 
upon  many  accounts.  As — 1.  If  the  patron  is  excommuni- 
cated, and  remains  in  contempt  forty  days  (a).  Or,  2,  If  the 
clerk  be  unfit  (7') :  which  unfitness  b  of  scTeral  kinds.  First, 
with  regard  to  his  per^n;  as,  if  he  be  a  bastard  (32),  an  out- 

(^)  Stat.  31  Eliz.  c  6.  his  admission.     (1  Burn,  103). 

(zf  A  larman  mar  abo be  presented ;  (a)  2  RoIL  Abr.  3^. 

bat  be  most  uke  priest's  orders  before         {h)  GlanT.  L  IS,  c  20. 


(30;  By  canon  34,  no  one  shall  be 
admitted  to  the  order  oia.  deacon  till 
he  be  twenty-three  years  old ;  and  by 
that  canon,  and  also  by  13  Eiis.  c  12, 
no  one  cmi  take  the  order  of  a  priest, 
till  he  be  full  four-and-twenty  years 
old.  (3Bam'sEcL.  27). 

44  Geo.  III.  c.  43,  enacts  that  no 
person  shall  be  admitted  a  deacon  in 
England  or  Ireland  before  he  shall 
have  attained  the  age  of  three-and- 
twenty  years  complete,  and  that  no 
person  shall  be  admitted  a  priest  before 
the  complete  age  of  twenty- four. 

Every  admiHsion  at  an  earlier  age 


shall  be  void,  as  if  no  such  admissioQ 
had  been  made,  and  the  person  admit- 
ted shall  be  incapable  of  holding  any 
ecclesiastical  preferment ;  but  no  lapse 
shall  incur  until  the  ordinary  has  given 
the  patron  notice  of  the  avoidance  six 
months.  This  statute  does  not  deprive 
the  archbishop  of  Canterbury  and  the 
archbishop  of  Armagh  of  granting  (acui- 
ties to  be  admitted  at  earlier  ages. — Ch. 

(31)  See  VoL  2,  pp.  21,  22,  23,  with 
the  notes  thereto. 

(32)  Though  this  be  classed  in  the 
books  among  the  causes  of  refusal,  yet 
such  is   the  liberality  of  the  present 
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law,  an  excommunicate,  an  alien,  under  age,  or  the  like  (c). 
Next,  with  regard  to  his  faith  or  morals:  as  for  any  particular 
heresy,  or  vice  that  is  malum  in  se;  but  if  the  bishop  alleges 
only  in  generals,  as  that  he  is  schismaticus  inveteratuSi  or  ob- 
jects a  fault  that  is  malum  prohibitum  merely,  as  haunting 
taverns,  playing  at  unlawful  games,  or  the  like;  it  is  not  good 
cause  of  refusal  {d).  Or,  lastly,  the  clerk  may  be  unfit  to 
discharge  the  pastoral  office  for  want  of  learning.  In  any  of 
which  cases  the  bishop  may  refuse  the  clerk.  In  case  the  re- 
fusal is  for  heresy,  schism,  inability  of  learning,  or  other  mat- 
ter of  ecclesiiistical  cognizance,  there  the  bishop  must  give 
notice  to  the  patron  of  such  his  cause  of  refusal,  who,  being 
usually  a  layman,  is  not  supposed  to  have  knowledge  of  it,  else 
he  cannot  present  by  lapse;  but,  if  the  cause  be  temporal, 
there  he  is  not  bound  to  give  notice  («). 

*If  an  action  at  law  be  brought  by  the  patron  against  the  [  ^390  i 
bishop  for  refusing  his  clerk,  the  bishop  must  assign  the  cause. 
If  the  cause  be  of  a  temporal  nature,  and  the  fact  admitted, 
(as,  for  instance,  outlawry),  the  judges  of  the  king's  courts 
must  determine  its  validity,  or  whether  it  be  sufficient  cause 
of  refusal;  but,  if  the  fact  be  denied,  it  must  be  determined 
by  a  jury.  If  the  cause  be  of  a  spiritual  nature,  (as  heresy, 
particularly  alleged),  the  fact,  if  denied,  shall  also  be  deter- 
mined by  a  jury;  and,  if  the  fact  be  admitted  or  found,  the 
court,  upon  consultation  and  advice  of  learned  divines,  shall 
decide  its  sufficiency  (f).  If  the  cause  be  want  of  learning, 
the  bishop  need  not  specify  in  what  points  the  clerk  is  defi- 
cient, but  only  allege  that  he  is  deficient  (g):  for  the  stat.  9 
Edw.  II.  St.  1,  c.  13)  is  express,  that  the  examination  of  the 
fitness  of  a  person  presented  to  a  benefice  belongs  to  the  ec- 
clesiastical judge.  But,  because  it  would  be  nugatory  in  this 
ease  to  demand  the  reason  of  refusal  from  the  ordinary,  if  the 
patron  were  bound  to  abide  by  his  determination,  who  has  al- 
ready pronounced  his  clerk  unfit;  therefore,  if  the  bishop  re- 
turns the  clerk  to  be  mivus  sufficiens  in  literaturtij  the  court 

(c)  2  Roll  Abr.  356;  2  Inst  632;  (e)  2  Inst.  632. 
Sut  3  Ric  II.  c.  3;  7  Ric.  II.  c.  12.  (/)  2  Inst  632. 

(d)  6  Rep.  58.  (g)  5  Rep.  58;  3  Ley.  313. 


times,   that  no  one   need  -  apprehend     by  the  incontinence  of  his  parents,  or 
that  his  preferment  would  be  impeded     by  any  demerit  but  his  own. — Ch. 
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InsOut  oo- 


[  •391  ] 


ColUtion. 


Induction. 


5»hall  write  to  the  metropolitan  to  re-examine  him,  and  cer- 
tify his  qualifications;  which  certificate  of  the  archbishop  is 
final  (A). 

If  the  bishop  hath  no  objections,  but  admits  the  patron's 
presentation,  the  clerk  so  admitted  is  next  to  be  instituted  by 
him,  which  is  a  kind  of  inTcstiture  of  the  spiritual  part  of  the 
benefice:  for,  by  institution  the  care  of  the  souls  of  the  parish 
is  committed  to  the  charge  of  the  clerk.  When  a  vicar  is  in- 
stituted,  he,  besides  the  usual  forms,  takes,  if  required  by  the 
bishop  (33),  an  oath  of  perpetual  residence  (34);  for  the 
maxim  of  law  is,  that  ricarius  nan  habet  mcarhtm:  and,  as  the 
non-residence  of  the  appropriators  was  the  cause  of  the  perpe- 
tual establishment  of  vicarages,  the  law  judges  it  very  impro- 
per for  them  to  defeat  the  end  of  their  constitution,  and  by 
absence  to  create  the  very  mischief  which  they  were  appointed 
*to  remedy:  especially  as,  if  any  profits  are  to  arise  from  put- 
ting in  a  curate  and  living  at  a  distance  from  the  parish,  the 
appropriator,  who  is  th^  real  parson,  has  undoubtedly  the  elder 
title  to  them.  When  the  ordinary  is  also  the  patron,  and  can- 
Jers  the  living,  the  presentation  and  institution  are  one  and  the 
same  act,  and  are  called  a  collation  to  a  benefice.  By  insti- 
tution or  collation  the  church  is  full,  so  that  there  can  be  no 
fresh  presentation  till  another  vacancy,  at  least  in  the  case  of 
a  common  patron;  but  the  church  is  not  full  against  the  king 
till  induction;  nay,  even  if  a  clerk  is  instituted  upon  the  king^s 
presentation,  the  crown  may  revoke  it  before  induction,  and 
))resent  another  clerk  (t).  Upon  institution,  also,  the  clerk 
may  enter  on  the  parsonage-house  and  glebe,  and  take  the 
tithes;  but  he  cannot  grant  or  let  them,  or  bring  an  action  for 
them,  till  induction. 

Induction  is  performed  by  a  mandate  from  the  bishop  to 
the  archdeacon,  who  usually  issues  out  a  precept  to  other 
clergymen  to  perform  it  for  him.  It  is  done  by  giving  the 
clerk  corporal  possession  of  the  church,  as  by  holding  the 
ring  of  the  door,  tolling  a  bell,  or  the  like ;  and  is  a  form 

(A)  2  Inst  632.  (i)  Co.  Lit  344. 


(38)  By  43  Geo.  III.  c.  84,  •.  37, 
this  oath  shall  no  longer  h€  taken  by 
any  vicar. — Ch. 

(34)  This  oath  is  obsolete.     The  re- 


sidence of  the  clergy  upon  their  bene- 
fices or  cures,  is  regulated  by  the  sta- 
tute of  57  Geo.  TIL  c.  99. 


OF  THE  CLERGY. 


391 


required  by  law,  with  intent  to  give  all  the  parishioners  due 
notice,  and  sufficient  certainty  of  their  new  minister,  to  whom 
their  tithes  are  to  be  paid.  This  therefore  is  the  investiture  of 
the  temporal  part  of  the  benefice,  as  institution  is  of  the  spi* 
ritual.  And  when  a  clerk  is  thus  presented,  instituted,  and 
inducted  into  a  rectory,  he  is  then,  and  not  before,  in  full  and 
complete  possession,  and  is  called  in  law  persona  impersonaia^ 
or  parson  imparsonee  (A)  (35). 

The  rights  of  a  parson  or  vicar,  in  his  tithes  and  ecclesias-  lughti  ud  duuet 
tical  dues,  fall  more  properly  under  the  second  book  of  these  view. 
Commentaries  (36):  and  as  to  his  duties  they  are  principally 
of  ecclesiastical  cognizance ;  those  only  excepted  which  are 
laid  upon  him  by  statute.    And  those  are  indeed  so  numerous, 
that  it  is  impracticable  to  recite  them  here  with  any  tolerable 
conciseness  or  accuracy.     Some  of  them  we  may  remark,  as 
they  *arise  in  the  progress  of  our  inquiries;  but  for  the  rest  I     [  *392  ] 
must  refer  myself  to  such  authors  as  have  compiled  treatises 
expressly  upon  this  subject  (/).     I  shall  only  just  mention  the 
article  of  residence  (37),  upon  the  supposition  of  which  the  R«idence. 
law  doth  style  every  parochial  minister  an  incumbent.     By 
Stat.  21  Hen.  VIII.  c.  13,  persons  wilfully  absenting  themselves 
from  their  benefices,  for  one  month  together,  or  two  months 
in  the  year,  incur  a  penalty  of  5/.  to  the  king,  and  5/.  to  any 
person  that  will  sue  for  the  same,  except  chaplains  to  the 
kuig,  or  others  therein  mentioned  (m),  during  their  attend- 
ance in  the  household  of  such  as  retain  them  (38) :  and  also 
except  (n)  all  heads    of  houses,  magistrates  (39),  and  pro- 


(k)  Co.  Lit.  300. 
'  (/)  Th«8e  are  very  numerous:  but 
there  are  few  which  can  be  relied  on 
with  certainty.  Among  these  are 
Bishop  Oibson's  Codex,  Dr.  Bum's 
Ecclesiastical   Law,    and    the   earlier 


editions  of  the  Clergyman's  Law,  pub* 
lished  under  the  name  of  Dr.  Watson, 
but  compiled  by  Mr.  Place,  a  barrister. 

(m)  Stat.  26  Hen.  VIIL  c.  16;  SS 
Hen.Vin.  c.  28. 

(n)  Stat.  28  Hen.  VIII.  c.  13. 


(35)  See  Vol.  8,  p.  252. 

(36)  See  Vol.  2,  pp.  24  et  $eq. 

(37)  See  ante,  p.  390,  n.  33. 

(38)  The  king  can  give  a  licence  to 
his  chaplains  for  non- residence,  even 
whilst  they  do  not  attend  his  house- 
hold; but  the  chaplains  of  noblemen 
are  only  excused  during  their  actual 
attendance  upon  their  lordn  or  ladies. 


(3  Burn's  Eg.  L.  290).— Ch. 

(39)  Vis.  the  chancellor,  vice-chan- 
cellor, commissary,  doctors  of  the  chair, 
(«'.  e.  doctors  who  used  to  preside  in  the 
public  schools),  and  readers  of  lectures ; 
and  under  this  description  only  can 
professors  claim  an  exemption  from 
residence. — Ch. 
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How  one  may 
cease  to  be  par- 
ion  or  vicar. 

J.  By  death. 
2.  By  ceMiofi. 
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fessors  in  the  universities,  and  all  students  under  forty  years 
of  age  residing  there,  honA  fide^  for  study.  Legal  residence 
is  not  only  in  the  parish,  but  also  in  the  parsonage  house,  if 
there  be  one :  for  it  hath  been  resolved  (o),  that  the  statute 
intended  residence,  not  only  for  serving  the  cure,  and  for  hos- 
pitality;  but  also  for  maintaining  the  house,  that  the  successor 
also  may  keep  hospitality  there :  and,  if  there  be  no  parson- 
age house,  it  hath  been  holden  that  the  incumbent  is  bound 
to  hire  one,  in  the  same  or  some  neighbouring  parish,  to  an- 
swer the  purposes  of  residence.  For  the  more  effectual  pro- 
motion of  which  important  duty  among  the  parochial  clergy, 
a  provision  is  made  by  the  statute  17  Geo.  III.  c.  53,  for 
raising  money  upon  ecclesiastical  benefices,  to  be  paid  off  by 
annually  decreasing  instalments,  and  to  be  expended  in  re- 
building or  repairing  the  houses  belonging  to  such  benefices. 

We  have  seen  that  there  is  but  one  way,  whereby  one  may 
become  a  parson  or  vicar :  there  are  many  ways  by  which  one 
may  cease  to  be  so.  1.  By  death.  2.  By  cession,  in  taking 
another  benefice.  For,  by  statute  21  Hen.  VIII.  c  13,  if  any 
one  having  a  benefice  of  8/.  per  aamum^  or  upwards,  (accord- 
ing to  the  present  valuation  in  the  king's  books)  (/?),  accepts 
any  other,  the  first  shall  be  adjudged  void,  unless  he  obtains 
a  dispensation  (40),  which  no  one  is  entitled  to  have,  but  the 
chaplains  (41)  of  the  king  and  others  therein  mentioned,  the 


(o)  6  Rep.  21. 


(p)  Cro.  Car.  456. 


(40)  But  both  the  livings  must  have 
cure  of  souls ;  and  the  statute  Express- 
ly excepts  deaneriesi  archdeaconries, 
chancellorships,  treasurershipsi  chan- 
tershipsi  prebends,  and  sinecure  recto- 
ries ;  a  dispensation  in  this  case  can  only 
be  granted  to  hold  one  benefice  more, 
except  to  clerks  who  are  of  the  privy- 
council,  who  may  hold  three  by  dispen- 
sation. By  the  canon  law,  no  person 
can  hold  a  second  incompatible  bene- 
fice without  a  dispensation;  and  in 
that  case,  if  the  first  is  under  8(.  per 
affNttm,  it  is  so  for  void  that  the  patron 
may  present  another  clerli,  or  the  bi- 
shop may  deprive;  but,  till  depriva- 
tion, no  advantage  can  be  taken  by 
lapse.      So,    by  leave   of  the   bishop 


and  patron,  a  clergyman  may  hold 
any  number  of  benefices,  if  they  are 
all  under  %L  per  atmtm,  except  the 
last,  and  then,  by  a  dispensation 
under  the  statute,  he  may  hold  one 
more. — Cr. 

[A  bill  for  mitigating,  in  some  de> 
gree,  the  evils  of  non-residence  and 
pluralities  has  been  introduced  into 
the  house  of  lords  during  the  present 
session,  (1836),  by  the  Archbishop  of 
Canterbury. — E  d.  ] 

(41)  The  number  of  the  chaplains 
of  the  king  and  royal  fomily,  who  may 
have  dispensations,  is  unlimited.  An 
archbishop  may  have  eight,  a  duke  and 
bishop  six,  a  marquis  and  earl  five,  « 
viscount  four.     The  chancellor,  a  ba- 
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brethren  and  sons  of  lords  and  knights  (42),  and  doctors  and 
bachelors  of  divinity  and  law  (43),  admitted  by  the  universUies 
of  this  realm.  And  a  vacancy  thus  made,  for  want  of  a  dis- 
pensation, is  called  cession  (44).  3.  By  consecration ;  for,  as  ^yoooMcn- 
was  mentioned  before  (p),  wben  a  clerk  is  promoted  to  a 
bishopriok,  all  his  other  ^preferments  are  void  the  instant  [  *d9d  ] 
that  he  is  consecrated.  But  there  is  a  mediod,  by  the  favour 
of  the  crown,  of  holding  such  livings  in  eommendam.  Com-' 
menda,  or  ecclesia  commendatOf  is  a  living  commended  by  the 
crown  to  the  care  of  a  clerk,  to  hold  till  a  proper  pastor  is 
provided  for  it.     This  may  be  temporary,  for  one,  two,  or 

(p)  Page  383. 


ron,  and  knight  of  the  garter,  three; 
a  duchess,  marchioness,  countess,  and 
baroness,  being  widows,  two.  The 
king's  treasurer,  comptroller,  secretary, 
dean  of  the  chapel,  almoner,  and  the 
master  of  the  rolls,  two.  The  chief 
justice  of  king's  bench,  and  warden  of 
cinque  ports,  one.  These  chaplains 
only  can  obtain  a  dispensation  under 
the  statute. 

If  one  person  has  two  or  more  of 
these  titles  or  characters  united  in  him> 
self,  he  can  only  retain  the  number  of 
chaplains  limited  to  his  highest  degree ; 
and  if  a  nobleman  retain  his  full  num* 
ber  of  chaplains,  no  one  of  them  can 
be  discharged,  so  that  another  shall  be 
appointed  in  his  room  during  his  life. 
(4  Co.  90).  The  king  may  present  his 
own  chaplains,  i.  e.  waiting  chaplains 
in  ordinary,  to  any  number  of  livings 
in  the  gift  of  the  crown,  and  even  in 
addition  to  what  they  hold  upon  the 
presentation  of  a  subject,  without  dis- 
pensation; but  a  king's  chaplain  being 
beneficed  by  the  king,  cannot  after- 
wards take  a  living  from  a  subject,  but 
by  a  dispensation  according  to  the  sta- 
tute. (21  Hen.  VIII.  c.  13,  s.  29;  1 
Salk.  161).— Ch. 

(42)  This  privilege  is  not  enjoyed 
by  the  brother  and  son  of  a  baronet, 
for  the  rank  of  baronet  did  not  then 
exist — Ch. 

(43)  The  words  of  the  statute  are, 
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"  all  doctors  and  bachelors  of  divinity, 
doctors  of  laws,  and  bachelors  of  the 
law  canon."  Before  the  reformation, 
degrees  were  as  frequent  in  the  canon 
law  as  in  the  civil  law.  Many  were 
graduates  in  utroque  jure,  or  utriusque 
juris.  J.  U.  D.  or  juris  utriusque  doc- 
ior,  is  still  common  in  foreign  univer- 
sities. But  Hen.  VIII.  in  the  27th 
year  of  his  reign,  when  he  had  re- 
nounced the  authority  of  the  pope,  is- 
sued a  mandate  to  the  university  of 
Cambridge,  ui  mdla  legaiur  palam  et 
pubVce  lectio  in  jure  canonico  sive  pou' 
tificio,  nee  aliquia  cujuscunque  conditionis 
homogradum  aliquem  in  studio  iUius  ju- 
ris poutifieii  suscipiat,  aut  in  eodem  in 
posterum  promoveatur  quovis  modo,  (Stat 
Acad.  Cant  p.  137).  It  is  probable, 
that,  at  the  same  time,  Oxford  received 
a  similar  prohibition,  and  that  degrees 
in  canon  law  have  ever  since  been  dis- 
continued in  England. — Ch. 

(44)  In  the  case  of  a  cession  under 
the  statute,  the  church  is  so  far  void 
upon  institution  to  the  second  living, 
that  the  patron  may  take  notice  of  it, 
and  present  if  he  pleases ;  but  there  is 
great  reason  to  think,  that  lapse  will 
nut  incur  from  the  time  of  institution 
against  the  patron,  unless  notice  be 
given  him ;  but  lapse  will  incur  from 
the  time  of  induction  without  notice. 
(2  Wil«.  200;  3  Burr.  1504).— Ch. 
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three  years ;  or  perpetual :  being  a  kind  of  dispensation  to 
avoid  the  vacancy  of  the  living,  and  is  called  a  ccmmenda  red" 
nere  (45).  There  is  also  a  commenda  recipere,  which  is  to 
take  a  bene6ce  de  novoj  in  the  bishop's  own  gift,  or  the  gift 
of  some  other  patron  consenting  to  the  same;  and  this  is 
the  same  to  him  as  institution  and  induction  are  to  another 
clerk  (q).  4.  By  resignation  (46).  But  this  is  of  no  avail, 
till  accepted  by  the  ordinary ;  into  whose  hands  the  resigna- 
tion must  be  made  (r)  (47).  5.  By  deprivation ;  either,  1st, 
by  sentence  declaratory  in  the  ecclesiastical  court,  for  fit  and 

(q)  Hob.  144.  (r)  Cro.  Jac.  19S. 


(45)  These  commendams  are  now 
seldom  or  nev^r  granted  to  any  but 
bishops ;  and,  in  that  case,  the  bishop 
is  made  commendatory  of  the  benefice, 
while  he  continues  bishop  of  such  a 
diocese,  as  the  object  is  to  make  it  an 
addition  to  a  small  bishoprick  ;  and  it 
would  be  unreasonable  to  grant  it  to  a 
bishop  for  his  life,  who  might  be  trans- 
lated afterwards  to  one  of  the  richest 
sees.  (See  an  account  of  the  proceed- 
ing in  the  great  case  of  commendams. 
Hob.  140,  and  Collier's  Ec.  Hist.  Vol.  2, 
p,  710).— Ch. 

[It  is  probable  that  during  the  pre- 
sent session  of  parliament,  (1836),  all 
eammendam*  will  be  done  away  with, 
and  the  revenues  of  the  different  bishop- 
ricks  more  nearly  equalized. — Ed.] 

(46)  See  Vol.  2,  p.  280,  and  the  note 
thereto. 

(47)  It  seems  to  be  clear,  that  the 
bishop  may  refuse  to  accept  a  resigna- 
tion, upon  a  sufficient  cause  for  his  re- 
Aisal ;  but  whether  he  can,  merely  at 
his  will  and  pleasure,  refuse  to  accept  a 
resignation  without  any  cause,  and  who 
•hall  finally  judge  of  the  sufficiency  of 
the  cause,  and  by  what  mode  he  may  be 
compelled  to  accept,  are  questions  un- 
decided. In  the  case  of  the  bishop  of 
London  and  Fytche,  the  judges  in  ge- 
neral declined  to  answer  whether  a 
bishop  was  compellable  to  accept  a  re- 
signation: one  thought  he  was  com- 
pellable by  mandamus,  if  he  did  not 
shew  sufficient  cause ;  and  another  ob- 
served, if  he  could  not  be  compelled. 


he  might  prevent  any  incumbent  from 
accepting  an  Irish  bishoprick,  as  no  one 
can  accept  a  bishoprick  in  Ireland  till 
he  has  resigned  all  hit  benefices  in 
England.  But  Lord  Thurlow  seemed 
to  be  of  opinion  that  he  could  not  be 
compelled,  particularly  by  maadawms^ 
from  which  there  is  no  appeal,  or  writ 
of  error.  (See  3  Burn,  804,  and  the 
opinions  of  the  judges  in  Cunningham's 
Law  of  Simony,  though  ill  reported). — 
Ch. 

[See  the  reference  given  in  the 
last  note.  With  regard  to  Lord  Thur- 
low's  opinion,  as  cited  by  Mr.  Chris- 
tian, that  a  bishop  could  not  be  com- 
pelled to  accept  a  resignation,  particu- 
larly by  mandamtu,  from  which  there 
is  no  appeal  or  writ  of  error,  a  late 
annotator  remarks — "this  is  stated  too 
broadly ;  by  proceeding  in  wumdamms, 
the  party  is  not  in  all  cases  necessarily 
excluded  from  bringing  error.  (See  3 
P.  Wms.  351 ;  and  3  Comm.  265).  Er- 
ror would  lie  on  the  judgment  given  by 
the  court  on  the  validity  or  invalidity 
of  the  return."  Lord  Thurlow,  how- 
ever, did  not  state  the  rule  too  broadly 
with  reference  to  cases  similar  to  thsa 
under  his  consideration  ;  and  to  none 
other  was  it  intended  to  be  applied. 
It  appears  from  the  case  referred  to,  in 
Cox's  Peere  Williams,  as  well  as  from 
the  same  case  in  1  Str.  543,  that  the 
court  of  King's  Bench,  in  this  country, 
qvasked  the  writ  of  error  brought  to  set 
aside  the  peremptory  mandamus  Issued 
by  the  court  of  King's  Bench  in   Ire- 
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sufficient  causes  allowed  by  the  common  law ;  such  as  at-  i.  By  wntMice 
tainder  of  treason  or  felony  (5),  or  conviction  of  other  infa-  ^vS^tHS^M 
mous  crime  in  the  king's  courts ;  for  heresy,  infidelity  (/),  *^** 
gross  immorality,  and  the  like:  or,  2ndly,  in  pursuance  of  9.  inpumumceor 
divers  penal  statutes,  which  declare  the  benefice  void,   for  '*°^"^*"***- 
some  nonfeasance  or  neglect,  or  else  some  malefeasance  or 
crime :  as,  for  simony  (m)  ;  for  maintaining  any  doctrine  in 
derogation   of  the   king's  supremacy,  or  of  the  thirty-nine 
articles,  or  of  the  book  of  common-prayer  (v) ;  for  neglecting 
after  institution  to  read  the  liturgy  and  articles  in  the  church, 
or  make  the  declarations  against  popery^  or  take  the  abjura- 
tion oath  (w) ;  for  using  any  other  form  of  prayer  than  the 
litui^  of  the  church  of  England  (x);  or  for  absenting  him- 


(«)  Dyer,  108;  Jenk.  210. 
(0  Fit*.  Abr.  tit  "  Trial,"  64. 
(«)  Stat  31  Elis.  c  6;  12  Ann.  c.  12. 
(v)  Stat  1  Eliz.  c.  1  &  2;  13  Eliz. 


c.  12. 

(w)  Sut  13  Eliz.  c  12;  14  Car.  II. 
c  4;  1  Geo.  I.  c.  6. 

(x)  Stat  1  Eliz.  c.  2. 


land ;  and  that,  upon  an  appeal  to  the 
house  of  lords,  that  house,  in  accord- 
ance with  the  unanimous  opinion  of 
all  the  judges,  affirmed  the  judgment, 
quashing  the  writ  of  error.  (See  2  Br. 
P.  C.  558;  3  Br.  P.  C.  180,  fol.  edit). 
But,  this  distinction  must  be  taken: 
although  no  writ  of  error  lies  from  a 
peremptory  Maiiiiamttf;  still,  if  the  party 
against  whom  a  writ  of  mandamut  is- 
sues makes  a  return  to  the  first  writ, 
or  to  the  alia*  or  fUuriet,  (not  waiting 
till  the  peremptory  writ  issues),  and 
the  party  who  sued  out  the  writ  feels 
it  necessary  to  plead  to,  or  traverse,  the 
return ;  then,  if  issue  be  joined,  the 
party  who  sued  out  the  mandamus  may 
proceed  to  try  such  issue — as  an  issue 
joined  upon  an  action  on  the  case  might 
have  been  tried.  And  if  a  motion  in 
arrest  of  judgment  in  this  quasi  action 
is  made,  before  a  peremptory  manda- 
mus issues,  a  writ  of  error  may  be 
brought  not  upon  the  mandamus,  but 
upon  the  judgment  in  the  quasi  action. 
(See  post.  Vol.  3,  p.  265). 

[In  order  to  give  the  party  who  thinks 
himself  aggrieved  time  to  take  this 
further  remedial  proceeding,  it  is  said 
(in  a  note  appended  to  the  case  of 


Buckle  V.  Palmtr,  2  Salk.  430)  to  be  a 
rule  not  to  issue  a  peremptory  manda- 
mus in  such  cases,  till  four  days  are 
past  after  the  return  of  the  posiea. 
And  if  the  motion  in  arrest  of  judg- 
ment succeeds,  the  peremptory  manda- 
mus, of  course,  will  not  be  issued.  But, 
if  it  has  once  issued,  error  upon  such 
mandamus  will  not  lie.  And  both  prin- 
ciple and  authority  point  this  out  as,  in 
most  cases,  the  least  objectionable  rule ; 
for  even  a  peremptory  mandamus  only 
g^ves  possession  to  the  party  who  has 
the  apparent  right,  but  by  no  means 
conclusively  determines  that  right :  if 
the  title  of  the  party,  so  put  into  pos- 
session, be  really  defective,  that  ques- 
tion may  be  put  into  course  of  trial  by 
other  proceedings,  though  not  by  writ 
of  error.  (See  The  King  v.  The  Mayor 
of  Vork,  5  T.  R.  74,  75). 

[The  proceedings  on  writs  of  manda- 
mus were  rendered  more  speedy  and 
effectual  with  respect  to  rights  of  offices 
and  franchises  in  corporations,  by  the 
sutute  of  9  Anne,  c  21 ;  and  the  enact- 
ments of  that  statute  are  extended  and 
made  applicable  to  all  other  writs  of 
mattdamus,  by  the  stat  of  1  Gul.  IV.  c. 
21,  s.  3 — Ed.] 
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self  sixty  days  in  one  year  from  a  benefice  belonging  to  a 
popish  patron,  to  which  the  clerk  was  presented  by  either 
of  the  universities  (y) ;  in  all  which,  and  similar  cases  (z)^ 
the  benefice  is  ipso  facto  void,  without  any  formal  sentence  of 
deprivation. 

VL  A  curate  is  the  lowest  degree  in  the  church ;  being  in 
the  same  state  that  a  vicar  was  formerly,  an  officiating  tern* 
porary  minister,  instead  of  the  proper  incumbent.  Tliough 
there  are  what  are  called  perpetual  curacies,  where  all  the 
tithes  are  appropriated,  and  no  vicarage  endowed,  (being  for 
some  particular  reasons  (a)  exempted  from  the  statute  of  Hen. 
IV.),  but,  instead  thereof  such  perpetual  curate  is  appointed 
by  the  appropriator.  With  regard  to  the  other  species  of 
curates,  they  are  the  objects  of  some  particular  statutes, 
which  ordain,  that  such  as  serve  a  church  during  its  vacancy 
shall  be  paid  such  stipend  as  the  ordinary  thinks  reasonable, 
out  of  the  profits  of  the  vacancy;  or,  if  that  be  not  sufficient, 
by  the  successor  within  fourteen  days  after  he  takes  posses- 
sion (b)  :  and  that,  if  any  rector  or  vicar  nominates  a  curate 
to  the  ordinary  to  be  licensed  to  serve  the  cure  in  his  absence, 
the  ordinary  shall  settle  his  8tipend(4d)  under  his  hand  and  seal, 
not  exceeding  50/.  per  annum^  nor  less  than  20/.,  and  on 
failure  of  payment  may  sequester  the  profits  of  the  bene- 
fice (c)  (49). 


{y)  Stat.  1  W.  &  M.  c.  26. 

(«)  6  Rep.  29,  30. 

(a)  1  Burn's  Eccl.  Law,  427. 


(6)  Stat.  28Hen.VIII.  dl. 
(c)  Stat.  12  Ann.  st.  2,  c.  12. 


(48)  The  salaries  of  curates  are  re- 
gulated by  the  53rd  and  the  imme- 
diately following  sections  of  the  statute 
of  57  Geo.  III.  c.  99. 

(49)  It  was  provided  in  1603,  by 
canon  33,  that,  if  a  bishop  ordains  any 
person  not  provided  with  some  eccle- 
siastical preferment,  except  a  fellow  or 
chaplain  of  a  college,  or  a  master  of 
arts  of  five  years*  standing,  who  lives 
in  the  university  at  his  own  expense, 
he  shall  support  him  till  he  shall  pre- 
fer him  to  a  living.  (8  Burn's  Ec.  L. 
28).  And  the  bishops,  before  they 
confer  orders,  require  cither  proof  of 
such  a  title  as  is  described  by  the  ca- 


non, or  a  certificate  from  some  rector 
or  vicar,  promising  to  employ  the  can- 
didate for  orders  bond  fide  as  a  curate, 
and  to  grant  him  a  certain  allowance 
till  he  obtains  some  ecclesiastical  pre- 
ferment, or  shall  be  removed  for  some 
fault  And  in  a  case  where  the  rector 
of  St.  Ann's,  Westminster,  gave  such  a 
title,  and  afterwards  dismissed  his  cu- 
rate without  assigning  any  cause,  the 
curate  recovered,  in  an  action  of  os- 
tumpsitf  the  same  salary  for  the  time 
after  his  dismission  which  he  had  re- 
ceived before.  (Cowp.  437).  And  when 
the  rector  had  vacated  St  Ann's,  by 
accepting  the  living  of  Rochdale,  the 
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Thus  much  of  the  clergy,  properly  so  called.  There  are 
also  certain  inferior  ecclesiastical  officers,  of  whom  the  ooio- 
mon  law  takes  notice;  and  that  principally  to  assist  the  eccle- 
siastical jurisdiction,  where  it  is  deficient  in  powers.  On  which 
officers  I  shall  make  a  few  cursory  remarks. 

VIL  Churchwardens  are  the  guardians  or  keepers  of  the  vii.  or  church. 
church,  and  representatives  of  the  body  of  the  parish  {c[)»  '"' 
They  are  sometimes  appointed  by  the  minister,  sometimes  by 
the  parish,  sometimes  by  both  together,  as  custom  directs. 
They  are  taken^  in  iavour  of  the  church,  to  be  for  some  pur- 
poses a  kind  of  corporation  (50)  at  the  common  law ;  that  is, 
they  are  enabled  by  that  name  to  have  a  property  in  goods 
and  chattels,  and  to  bring  actions  for  them,  for  the  use  and 
profit  of  the  parish  (51).  Yet  they  may  not  waste  the  church 
goods,  but  may  be  removed  by  the  parish,  and  then  called  to 
account  by  action  at  the  common  law;  but  there  is  no  method 

(d)  In  Sweden  they  have  similar  officers,  whom  they  call  kiorckiowariandes, 
(Stiemhook,  1.  8,  c  7). 


curate  brought  another  action  to  reco- 
ver his  salary  since  the  rector  left  St 
Ann's ;  but  Lord  Mansfield  and  the 
court  held,  that  that  action  could  not 
be  maintained,  and  that  these  titles  are 
only  binding  upon  those  who  give  them 
while  they  continue  incumbent  in  the 
church  for  which  such  curate  is  ap- 
pointed.  (Doug.  137).— Ch. 

(50)  Lord  Kenyon,  in  the  case  of 
The  King  v.  Beetion,  3  T.  R.  594,  says, 
"  I  do  not  mean  that  churchwardens 
and  overseers  are  technically  a  corpo- 
ration ;  but,  as  far  as  concerns  the  regu- 
lation of  the  poor  of  the  parish,  they 
stand  in  pari  ralume,"  And  in  Withntll 
V.  Garttiam,  6  T.  R.  396,  the  same  judge 
says, "  for  a  particular  purpose,  namely, 
to  take  care  of  the  goods  of  the  church, 
churchwardens  may  be  considered  qua 
a  corporation ;  but,  even  in  that  case, 
actions  must  be  brought  against  them 
in  their  individual  names,  for  they  have 
no  corporate  name ;  and  damages  can 
only  be  recovered  against  them  person- 
ally, for  they  have  no  corporate  estate 
out  of  which  damages  can  be  paid ;  and 


if  they  go  out  of  office  before  the  ac- 
tion is  concluded,  it  does  not  survive 
as  against  their  successors."  ^ut,  if 
churchwardens  havebegim  a  s\ut  with- 
in their  yearof  ofi^ce,  they  may  proceed 
in  it  after  their  year  is  out ;  this  being 
ex  necessiiaie  to  prevent  the  defendants 
from  evading,  or  at  least  delaying  jus- 
tice by  dilatory  proceedings,  to  wear 
out  the  year.  {DetU  v.  Prudence  and 
Band,  2  Str.  852.     See  next  note). 

(51 )  Churchwardens  may  bring  tres- 
pass for  taking  the  goods  of  the  church, 
whether  such  trespass  was  committed 
in  the  time  of  their  predecessors,  or  in 
their  own  year  of  office.  (Attorney  Cre- 
neral  v.  /Zaper,  2  P.Wms.  126).  For  an 
injury  done  in  their  own  time,  they 
may  either  lay  the  action  ad  damnum 
ipsorum,  otaddamnnm  parockianorum  s 
but,  for  an  injury  done  in  the  time  of 
their  predecessors,  they  can  only  allege 
it  to  be  ad  damnum  parochiqnorunh 
{Hadman  and  Green  v.  Ringwaodi  Cro. 
Ells.  179;  S.  C,  under  a  different 
title,  1  Leon.  177). 
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VIII.  Of  parish 
clerks. 


of  calling  them  to  account  but  by  first  removing  them ;  for 
none  can  legally  do  it  but  those  who  are  put  in  their  place. 
♦As  to  lands,  or  other  real  property,  as  the  church,  church- 
yard, &c.,  they  have  no  sort  of  interest  therein;  but,  if  any 
damage  is  done  thereto,  the  parson  only  or  vicar  shall  have 
the  action.  Their  office  also  is  to  repair  the  church,  and 
make  rates  (52)  and  levies  for  that  purpose :  but  th^  are 
recoverable  only  in  the  ecclesiastical  court  (53).  They  are 
also  joined  with  the  overseers  in  the  care  and  maintenaDce  of 
the  poor.  They  are  to  levy  {e)  a  shilling  forfeiture  on  all 
such  as  do  not  repair  to  church  on  Sundays  and  holidays, 
and  are  empowered  to  keep  all  persons  orderly  while  there ; 
to  which  end  it  has  been  held  that  a  churchwarden  may  jus- 
tify the  pulling  off  a  man's  hat,  without  being  guilty  of  either 
an  assault  or  trespass  {/).  There  are  also  a  multitude  of 
other  petty  parochial  powers  committed  to  their  charge  by 
divers  acts  of  parliament  (ff). 

VIII.  Parish  clerks,  and  sextons,  are  also  regarded  by  the 
common  law  as  persons  who  have  freeholds  in  their  offices; 
and  therefore,  though  they  may  be  punished,  yet  they  cannot 
be  deprived,  by  ecclesiastical  censures  (A).     The  parish  clerk 


(«)  Stat.  1  Eliz.  c.  2. 
(/)  1  Lev.  196. 

{g)  See    Lambard  of   Churchwar- 
dens, at   the  end  of  his  Eirtnarchas 


and   Dr.   Bum,   tit.    Church,   G^mrek- 
wardens,  FuUationt. 
{h)  2  Roll.  Abr.  234. 


(52)  The  text  would  seem  to  imply 
that  the  churchwardens  had  the  sole 
power  of  making  church-rates:  but 
this  is  not  the  case.  Rates  for  the  re- 
paration of  the  church  are  to  be  made 
by  the  churchwardens,  together  with 
the  parishioners  assembled  upon  public 
notice.  And  the  major  part  of  those 
who  appear  shall  bind  the  parish :  if 
no  other  parishioners  attend,  then,  in- 
deed, the  churchwardens  alone  may 
make  the  rate.  If  the  parishioners  re- 
fuse any  rate,  the  spiritual  court  may 
censure  them.  (Gibson's  Codex,  196; 
and  see  post,  VoL  3,  p.  101,  n.).  But 
this  spiritual  scolding  would,  probably, 
be  treated  very  lightly  by  parishes  so 
contumacious.  The  fact  is,  a  church- 
rate  is  never  likely  to  be  refused,  ex- 


cept when  a  majority  of  the  parish  con- 
sists of  dissenters ;  and  in  such  cases, 
it  does  seem  to  the  present  writer, 
(who  is,  upon  conviction,  a  member  of 
the  established  church),  rather  hard  to 
throw  the  burthen  of  repairing  the 
church  upon  those  who  attend  and  sup- 
port other  places  of  worship.  It  is  not 
by  straining  the  privileges  of  any  esta- 
blishment too  high,  that  its  perma- 
nency will  be  best  secured. 

(53)  When  church-rates  hare  been 
duly  made,  and  their  vaKdity  Is  not 
under  dispute  in  any  ecclesiastical 
court,  any  sum  due  in  respect  of  such 
rates,  provided  it  does  not  exceed  101., 
may  be  recovered  from  the  defaulter 
before  two  justices  of  the  peace.  (Sec 
the  statute  of  53  Geo.  III.  c.  127,  s.  7). 
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was  formerly  very  frequently  in  holy  orders,  and  some  are  so 
to  this  day.  He  is  generally  appointed  by  the  incumbent,  but 
by  custom  may  be  chosen  by  the  inhabitants;  and,  if  such  cus- 
tom appears,  the  court  of  King's  Bench  will  grant  a  mandamus 
to  the  archdeacon  to  swear  him  in,  for  the  establishment  of 
the  custom  turns  it  into  a  temporal  or  civil  right  {%). 

(0  Cro.  Car.  589. 
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CHAPTER  XII. 


OF  THE  CIVIL  STATE. 


The  civil  state 
consists  of » 
1.  The  Dobility. 


9.  The  common- 
alty. 


The  lay  part  of  bis  majesty's  subject^  or  such  of  the  peo- 
ple as  are  not  comprehended  under  the  denomination  of  cler^, 
may  be  divided  into  three  distinct  states,  the  civil,  the  mili- 
tary, and  the  maritime. 

That  part  of  the  nation  which  falls  under  our  first  and  most 
comprehensive  division,  the  civil  state,  includes  all  orders  of 
men  from  the  highest  nobleman  to  the  meanest  peasant,  that 
are  not  included  under  either  our  former  division,  of  clergy, 
or  under  one  of  the  two  latter,  the  military  and  maritime 
states :  and  it  may  sometimes  include  individuals  of  the  other 
three  orders ;  since  a  nobleman,  a  knight,  a  gentleman,  or  a 
peasant^  may  become  either  a  divine,  a  soldier,  or  a  seaman. 

The  civil  state  consists  of  the  nobility  and  the  commonalty. 
Of  the  nobility,  the  peerage  of  Great  Britain,  or  lords  tempo- 
ral, as  forming,  together  with  the  bishops,  one  of  the  supreme 
branches  of  the  legislature,  I  have  before  sufficiently  spoken: 
we  are  here  to  consider  them  according  to  their  several  de- 
grees, or  titles  of  honour. 

All  degrees  of  nobility  and  honour  are  derived  from  the 
king  as  their  fountain  (a):  and  he  may  institute  what  new 
titles  he  pleases  (1).     Hence  it  is  that  all  degrees  of  nobility 

(a)  4  Inst  363. 


(1)  A  late  annotator  doubts  the  ac- 
curacy of  the  position  laid  down  in  the 
text,  because,  as  he  says,  there  are  nu- 
merous instances  wherein  a  parliamen- 
tary recognition  of  a  patent  of  peerage 
was  held  necessary,  previously  to  the 
patentee  being  permitted  to  sit  in  the 
house  of  lords.  For  the  latter  part  of 
this  statement,  no  authority  is  adduced; 


and  the  recognition  of  dignities  granted 
by  the  king,  by  no  means  disproTes 
Blackstone's  assertion,  that  the  king 
may  institute  what  new  titles  he 
pleases.  It  certainly  does  appear,  from 
Co.  Lit.  16.  b.,that  even  a  '* creation" 
of  nobility  by  parliament,  was  a  mode 
of  creation  not  unknown,  in  theory  at 
any  rate,  and  perhaps  not  unknown  in 
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1.  Duke. 

[  *397  J 


are  not  of  equal  antiquity.    Those  now  in  use  are  dukes,  mar- 
quesses, earls,  viscounts,  and  barons  (ft). 

*1.  A  dukey  though  he  be  with  us,  in  respect  of  his  title  of  jnjmot  nobiuty. 
nobility,  inferior  in  point  of  antiquity  to  many  others,  yet  is 
superior  to  all  of  them  in  rank;  his  being  the  first  title  of  dig*** 
nity  after  the  royal  Ceunily  (c).  Among  the  Saxons,  the  Latin 
name  of  dukes,  duces,  is  very  frequent,  and  signified,  as  among 
the  Romans,  the  commanders  or  leaders  of  their  armies,  whom 
in  their  own  language,  they  called  hepeto^a  (d);  and  in  the 
laws  of  Henry  I.,  as  translated  by  Lambard,  we  find  them 
called  herttoehiu  But,  alter  the  Norman  conquest,  which 
changed  the  military  polity  of  the  nation,  the  kings  themselves 
continuing  for  many  generations  dukes  of  Normandy,  they 
would  not  honour  any  subjects  with  the  title  of  duke,  till  the 
time  of  Edward  III.,  who  claiming  to  be  king  of  France,  and 
thereby  losing  the  ducal  in  the  royal  dignity,  in  the  ele- 
venth year  of  his  reign,  created  his  son,  Edward  the  Black 
Prince,  Duke  of  Cornwall:  and  many,  of  the  royal  family  es-- 
pecially,  were  afterwards  raised  to  the  like  honour.  However, 
in  the  reign  of  Queen  Elizabeth,  a.  d.  1572  (e),  the  whole 
order  became  utterly  extinct;  but  it  was  revived  about  fifty 
years  afterwards  by  her  successor,  who  was  remarkably  pro- 
digal of  honours,  in  the  person  of  George  Villiers,  Duke  of 
Buckingham. 

2.  A  marquess,  marchioj  is  the  next  degree  of  nobility.  His  &  Mvqi 
office  formerly  was  (for  dignity  and  duty  were  never  separated  by 
our  ancestor^)  (2)  to  guard  the  frontiers  and  limits  of  the  king* 


{b)  For   the  original  of  these  titles 
on  the  continent  of  Europe,  and  their 
suhsequent  introduction  into  this  is- 
land, see  Mr.  Selden*s  Titles  of  Honour, 
(r)  Camden,  Britan.  tit  "Ordines." 
(d)  This  is  apparently  derived  from 


the  same  root  as  the  German  |frt^Oftl|, 
the  ancient  appellation  of  dukes  in  that 
country.     (Seld.  Tit.  Hon,  2,  1,  12). 

(e)  Camden,  Britan.  tit  "  Ordioes ;" 
Spelmao,  Gloss.  191. 


practice ;  this,  however,  is  very  far  from 
establishing  that  at  any  period  crea- 
tions of  nobility  could  not  be  made  by 
the  king  alone.  There  were,  no  doubt, 
many  periods,  in  the  early  part  of  our 
history,  when  the  power  of  the  nobility 
preponderated  over,  and  enabled  them 
to  commit  usurpations  upon,  the  pre- 
rogatives    of   the    crown  ;      and,    in 


such  times,  a  newly  created  noble- 
man might  think  ft  very  expedient  to 
obtain  a  recognition  of  his  title  from 
his  elder  brethren  of  the  peerage ;  but 
this  fact  cannot  shake  the  constitu** 
tional  soundness  of  BUckstone's  doc- 
trine. 

(2)  In  the  theories  of  our  wry  rtmote 
ancestors,  dignity  and  duty  may  have 
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dom;  which  were  called  the  marches,  from  the  TeutoDicvovd, 
marchej  a  limit:  such  as,  in  particular,  were  the  marches  of 
Wales  and  Scotland,  while  each  continued  to  be  an  eoemy's 
country.     The  persons  who  had  command  there  were  called 
lords  marchers,  or  marquesses,  whose  authority  was  abolisbed 
by  statute  27  Hen.  VIII.  c.  27,  though  the  title  had  long  be- 
fore been  made  a  mere  ensign  of  honour;  Robert  Vere,  Earl 
of  Oxford,  being  created  Marquess  of  Dublin  by  Richard  IL 
in  the  eighth  year  of  his  reign  {f), 
a  tui  •S.  An  earl  is  a  title  of  nobility  so  antient,  that  its  original 

[  398  ]  cannot  clearly  be  traced  out  Thus  much  seems  tolerably 
certain:  that,  among  the  Saxons,  they  were  called  ealdarmeH, 
quasi  elder  men,  signifying  the  same  as  senior  or  senator  nmoag 
the  Romans;  and  also  schiremen,  because  they  bad  each  of 
them  the  civil  government  of  a  several  division  or  shire.  Od 
the  irruption  of  the  Danes,  they  changed  the  name  to  ecrks^ 
which,  according  to  Camden  (^),  signified  the  same  in  their 
language.  In  Latin  they  are  called  comites  (a  title  first  used 
in  the  empire)  from  being  the  king's  attendants;  **  a  soddde 
nomen  sumpseruntj  reges  enim  tales  sUd  associant*'  (A).  After 
the  Norman  conquest,  they  were  for  some  time  called  eimiUs 
or  counteesy  from  the  French:  but  they  did  not  long  retain 
that  name  themselves,  though  their  shires  are  from  thence 
called  counties  to  this  day.  The  name  of  earls  or  comitet  is 
now  become  a  mere  title,  they  having  nothing  to  do  with  the 
government  of  the  county;  which,  as  has  been  more  than  once 
observed^  is  now  entirely  devolved  on  the  sheriff,  the  esrVs 
deputy,  or  vice-^omes.  In  writs  and  commisssions,  and  other 
formal  instruments,  the  king,  when  he  mentions  any  peer  of 
the  degree  of  an  earl,  usually  styles  him  "  trusty  and  well- 
beloved  cousin,"  an  appellation  as  antient  as  the  reign  of  Uea- 
IV.,  who  being  either  by  his  wife,  his  mother,  or  his  sisters, 
actually  related  or  allied  to  every  earl  then  in  the  Idngdooh 
artfully  and  constantly  acknowledged  that  connexion  in  all  his 

(/)  2  Inst  5,  (g)  Britan.  tit  "  Ordinea." 

(h)  Bracton,  1. 1,  c.  8 ;  Flet  1.  l,c.5. 

been  deemed  inseparable;  but,  our  au-  signs  of  honour. 

thor  informs  us,  only  a  few  lines  lower         As  to  the  origin  of  lords  marchers, 

down,  that  this  notion  had  become  ob-  see  the  addition  to  Mr.  Christian's  note 

solete  at  least  four  centuries  and  a  half  (3),  p.  94,  cmle. 

ago,  when  titles  were  made  mere  en> 
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4.  Vifloount' 


letters  and  other  public  acts;  from  whence  the  usage  has 
descended  to  his  successors,  though  the  reason  has  long  ago 
failed. 

4.  The  name  of  vice-comes  or  viscount  (3)  was  afterwards 
made  use  of  as  an  arbitrary  title  of  honour,  without  any  sha- 
dow of  office  pertaining  to  it,  by.  Henry  the  Sixth;  when,  in 
the  eighteenth  year  of  his  reign,  he  created  John  Beaumont 
a  peer,  by  the  name  of  Viscount  Beaumont,  which  was  the 
first  instance  of  the  kind  (z). 

5.  A  barorCs  is  the  most  general  and  universal  title  of  nobi-  &.  Baron, 
lity;  for  originally  every  one  of  the  peers  of  superior  rank 

*had  also  a  barony  annexed  to  his  other  titles  {h)  (4).     But  it     [  *399 


(i)  2  Inst.  5. 


ijk)  2  Inst.  5,  6. 


] 


(3)  See  ante,  p.  339. 

(4)  At  the  time  of  the  conquest,  the 
temporal  nobility  consisted  only  of  earls 
and  barons;  and  by  whatever  right  the 
earls  and  the  mitred  clergy  before  that 
time  might  have  attended  the  great 
council  of  the  nation,   it  abundantly 
appears  that  they  afterwards  sat  in  the 
feudal  parliament  in  the  character  of 
barons.     It  has  been  truly  said,  that, 
for  some  time  after  the  conquest,  wealth 
was  the  only  nobility,  as  there  was  lit- 
tle personal  property  at  that  time,  and 
a  right  to   a  seat  in  parliament  was 
entirely  territorial,  or  depended  upon 
the  tenure  of  landed  property.     Ever 
since  the  conquest,  it  is  true  that  all 
land  is  held  either  immediately  or  me- 
diately of  the  king;  that  is,  either  of 
the  king  himself,  or  of  a  tenant  of  the 
king,  or  it  might  be  after  two  or  more 
subinfeudations.     And  it  was  also  a 
general  principle  in  the  feudal  system, 
that  every  tenant  of    land,   or  land 
owner,   had  both  a  right  and  obliga- 
tion to  attend  the  court  of  his  imme- 
diate  superior.     Hence  every  tenant 
in  capite,  i.  e.  the  tenant  of  the  king, 
was   at  the  same   time   entitled  and 
bound  to  attend  the  king's  court  or 
parliament,  being  the  great  court  baron 
of  the  nation. 


Selden,  in  the  second  part  of  his 
Titles  of  Honour,  c.  5,  beginning  at 
the  seventeenth  section,    divides  the 
time  from  the  conquest  into  three  pe- 
riods: 1.  From   the  conquest  to   the 
latter  end  of  the  reign  of  King  John. 
2.   From    that  time   to   the  11th   of 
Richard  II.    3.  From  that  period  to  the 
time  when  he  was  writing;  which  may 
now  be  extended  to  the  present  time. 
In  the  first  period,  all,  who  held  any 
quantity  of  land  of  the  king,   had, 
without  distinction,  a  right  to  be  sum- 
moned to  parliament;    and  this  right 
being  confined  solely  to  the  king's  te- 
nants, of  consequence  all  the  peers  of 
parliament  during  that  period  sat  by 
virtue  of  tenure  and  a  writ  of  sum- 
mons. 

In  the  beginning  of  the  second  pe- 
riod, that  is,  in  the  last  year  of  the 
reign  of  King  John,  a  distinction  very 
important  in  iu  consequences  (for  it 
eventually  produced  the  lower  house 
of  parliament)  was  introduced,  viz.  a 
division  of  these  tenante  into  greater 
and  lesser  barons :  for  King  John,  in 
his  magna  charioi  declares,  faeiemus 
summoneri  archiepiicopotf  epucopos,  ab- 
bates,  eomites,  ei  mtgorti  baronea  regni 
sigiUatim  per  Hleras  nostras,  ei  pra- 
terea  faeiemus  summoneri  in  generali  per 
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hath  sometimes  happened,  that,  when  an  antient  baron  hath 
been  raised  to  a  new  degree  of  {peerage,  in  the  course  of  a  few 
generations  the  two  titles  have  descended  differently;  one  per- 
haps to  the  male  descendants,  the  other  to  the  heirs  general; 
whereby  the  earldom  or  other  superior  title  hath  subsisted 
without  a  barony ;  and  there  are  also  modem  instances  where 
earls  and  viscounts  have  been  created  without  annexing  a  ba* 
rony  to  their  other  honours:  so  that  now  the  rule  doth  not 
hold  universally,  that  all  peers  are  barons.  The  original  and 
antiquity  of  baronies  have  occasioned  great  inquiries  among 
our  English  antiquaries.  The  most  probable  opinion  seems 
to  be,  that  they  were  the  same  with  our  present  lords  of  ma- 
nors; to  which  the  name  of  court  baron  (which  is  the  lord's 
court  (5),  and  incident  to  every  manor)  gives  some  counte- 
nance (6).  It  may  be  collected  from  King  John's  magna 
carta  (Z),  that  originally  all  lords  of  manors,  or  barons,  that 
held  of  the  king  in  capitCf  had  seats  in  the  great  council  or 
parliament;  till  about  the  reign  of  that  prince  the  conflux  of 
them  became  so  large  and  troublesome,  that  the  king  was 
obliged  to  divide  them,  and  summon  only  the  greater  barons  in 
person;  leaving  the  small  ones  to  be  summoned  by  the  sheriff, 
and,  as  it  is  said,  to  sit  by  representation  in  another  house; 
which  gave  rise  to  the  separation  of  the  two  houses  of  parlia- 

(/)  Cap.  14. 


vice'Comitei  et  balUvoi  nottros  omne* 
alioif  qui  in  capile  tenent  de  nobit  ad 
certum  diem,  ^c,  (See  Bl.  Mag.  Ch. 
Joh.  p.  14).  It  does  not  appear  that 
it  ever  was  ascertained  what  consti- 
tuted a  greater  baron,  and  it  probably 
was  left  to  the  king's  discretion  to  de- 
termine; and  no  great  inconvenience 
could  have  resulted  from  its  remaining 
indefinite,  for  those  who  had  not  the 
honour  of  the  king's  letter  would  have 
what  in  effect  was  equivalent,  a  general 
summons  from  the  sheriff.  But  in  this 
second  period  tenure  began  to  be  dis- 
regarded, and  persons  were  summoned 
to  the  parliament  by  writ,  who  held  no 
lands  of  the  king.  This  continued  to 
be  the  case  till  the  11th  of  Rich.  II. 
when  the  practice  of  creating  peers  by 
letters  patent  first  commenced. 


In  that  year  John  de  Beauchunp, 
steward  of  the  household  to  Rich.  II., 
was  created  by  patent  Lord  Beauchamp 
Baron  of  Kidderminster  in  tail  male  ; 
and  since  that  time  peerages  have 
been  created  both  by  writ  and  patent, 
without  any  regard  to  tenure  or  estate. 
— Ch. 

(5)  See  Vol.  3,  p.  33. 

(6)  Lords  of  manors,  who  had 
granted  Co  others  by  subinfeudation 
part  of  that  estate  which  they  held  of 
the  king,  would  necessarily  be  barons ; 
but  it  does  not  follow  conversely  that 
a  baron  was  of  necessity  a  lord  of  a 
manor:  for  the  king's  tenant,  who  re- 
tained all  the  estate  granted  him,  and 
alienated  no  part  of  it,  would  certainly 
be  as  complete  a  baron  as  a  lord  of  a 
manor. — Ch. 
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ment  (m).  By  degrees  the  title  came  to  be  confioed  to  the 
greater  barons,  or  lords  of  parliament  only;  and  there  were  no 
other  barons  among  the  peerage  but  such  as  were  summoned 
by  writ,  in  respect  of  the  tenure  of  their  lands  or  baronies,  till 
Richard  the  Second  first  made  it  a  mere  title  of  honour,  by 
conferring  it  on  divers  persons  by  his  letters  patent  (n). 

Having  made  this  short  inquiry  into  the  oriinnal  of  our  se»  ortheimumer  in 

.  which  peen  inav 

veral  degrees  of  nobility,  I  shall  next  consider  the  manner  in  beoeated. 
which  they  may  be  created.  The  right  of  peerage  seems  to 
have  been  originally  territorial;  that  is,  annexed  to  lands,  ho- 
nours, castles,  manors,  and  the  like,  the  proprietors  and  pos- 
sessors of  which  were,  in  right  of  those  estates,  allowed  to  be 
*peers  of  the  realm,  and  were  summoned  to  parliament  to  do  [  *400  ] 
suit  and  service  to  their  sovereign;  and,  when  the  land  was 
alienated,  the  dignity  passed  with  it  as  appendant.  Thus  the 
bishops  still  sit  in  the  house  of  lords  in  right  of  succession  to 
certain  antient  baronies  annexed,  or  supposed  to  be  annexed, 
to  their  episcopal  lands  (o):  and  thus,  in  11  Hen.  VI.  the  pos- 
session of  the  castle  of  Arundel  was  adjudged  to  confer  an 
earldom  on  its  possessor  (/?).  But  afterwards,  when  aliena- 
tions grew  to  be  frequent,  the  dignity  of  peerage  was  confined 
to  the  lineage  of  the  party  ennobled,  and  instead  of  territorial 
became  personal.  Actual  proof  of  a  tenure  by  barony  became 
no  longer  necessary  to  constitute  a  lord  of  parliament;  but  the 
record  of  the  writ  of  summons  to  him  or  his  ancestors  was  ad- 
mitted as  a  sufficient  evidence  of  the  tenure. 

Peers  are  now  created  either  by  writ,  or  by  patent:  for  PeennowCTeated 
those  who  claim  by  prescription  must  suppose  either  a  writ  or  p»t«it.   ^ 
patent  made  to  their  ancestors;  though  by  length  of  time  it  is 
lost.     The  creation  by  writ,  or  the  king's  letter,  is  a  summons  orcrMiionby 
to  attend  the  house  of  peers,  by  the  style  and  title  of  that 
barony,  which  the  king  is  pleased  to  confer:  that  by  patent  is 
a  royal  grant  to  a  subject  of  any  dignity  and  degree  of  peerage. 
The  creation  by  writ  is  the  more  antient  way:  but  a  man  is 
not  ennobled  thereby,  unless  he  actually  take  his  seat  in  the 
house  of  lords;  and  some  are  of  opinion  that  there  must  be  at 
least  two  writs  of  summons,  and  a  sitting  in  two  distinct  parlia- 

(m)  Gilb.  Hist,  of  Exch.  c.  8  ;  Seld.     s.  6G, 
Th.  of  Hon.  2,  6,  21.  (o)  Olan.  I  7»  c.  1. 

(w)  1  Inst.  9  ;    Seld.  Jan.  Angl.  2,         {p)  Seld.  Tit.  of  Hon.  b.  2,  c.  9,  s.  5. 
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[  ♦401  ] 


Nobility  for  life. 


or  the  principal 
Incidents  attend< 
Ing  nobility. 


ments,  to  evidence  an  hereditary  barony  (q):  and  therefore  the 
most  usual,  because  the  surest,  way  is  to  grant  the  dignity  by 
patent,  which  enures  to  a  man  and  his  heirs,  according  to  the 
limitations  thereof,  though  he  never  himself  makes  use  of  it  (r). 
Yet  it  is  frequent  to  call  up  the  eldest  son  of  a  peer  to  the 
house  of  lords  by  writ  of  summons,  in  the  name  of  his  fetbef's 
barony:  because  in  that  case  there  is  no  danger  of  his  chil- 
dren's losing  the  nobility  in  case  he  never  takes  his  seat;  for 
they  will  succeed  to  their  grandfather  (7).  Creation  by  writ 
has  also  one  advantage  over  that  by  patent:  for  a  person 
created  by  writ  holds  the  dignity  to  him  and  hii  ^hetrs^  without 
any  words  to  that  purport  in  the  writ  (8);  but  in  letters  patent 
there  must  be  words  to  direct  the  inheritance,  else  the  dig- 
nity enures  only  to  the  grantee  for  life  («}.  For  a  man  or  wo- 
man may  be  created  noble  for  their  own  lives,  and  the  dignity 
not  descend  to  their  heirs  at  all,  or  descend  only  to  some  par- 
ticular heirs:  as,  where  a  peerage  is  limited  to  a  man,  and  the 
heirs  male  of  his  body  by  Elizabeth,  his  present  lady,  and  not 
to  such  heirs  by  any  former  or  future  wife. 

Let  us  next  take  a  view  of  a  few  of  the  principal  incidents 
attending  the  nobility,  exclusive  of  their  capacity  as  members 
of  parliament,  and  as  hereditary  counsellors  of  the  crown  (9); 


iq)  Whitelocke,  of  Pari.  ch.  114. 

(«)  Co.  Lit  9,  16. 


(r)  Co.  Lit.  16. 


(7)  And  where  the  father's  ba- 
rony is  limited  by  patent  to  him  and 
the  heirs  male  of  his  body,  and  his 
eldest  son  is  called  up  to  the  house  of 
lords  by  writ  with  the  title  of  this  ba- 
rony, the  writ  in  this  case  will  not  cre- 
ate a  fee  or  a  general  estate  tail,  so  as 
to  make  a  female  capable  of  inheriting 
the  title,  but,  upon  the  death  of  the 
father,  the  two  titles  unite,  or  become 
one  and  the  same.  (Case  of  the  claim 
to  the  barony  of  Sidney  of  Penshurst  dis- 
allowed. Dom.  Proc  17  June,  1782.) 
— Ch. 

(8)  Lord  Coke,  in  his  commentary 
upon  Littleton,  folio  9.  b.,  says,  "  when 
a  man  is  called  to  the  upper  house  of 
parliament  by  writ,  he  is  a  baron  and 
hath  inheritance  therein  without    the 


word  heirs.  Yet  may  the  king  limit 
the  general  state  of  inheritance,  which 
otherwise  would  be  created  by  the  law 
and  custom  of  the  realm,  to  the  heirs 
male,  or  general,  of  his  bodjf,  by  the 
writ."  This,  coupled  with  the  pas- 
sage cited  by  Blackstone  from  the  tame 
storehouse  of  legal  learning,  leaves  no 
doubt  that  Lord  Coke  thought  a  writ 
of  summons,  in  which  the  inheritance 
was  not  expressly  restricted  to  a  parti- 
cular description  of  heirs,  would  conHer 
a  barony  in  fee-simple ;  Mr.Wooddeson, 
however,  in  his  Lectures  on  the  Laws 
of  England,  expresses  a  decided  opin- 
ion that,  only  an  estate  in  tail  general 
is  created  by  a  writ  of  summons. 

(9)  See  ante,  pp.  9,  11,  12,  with  the 
notes  thereto. 


OF  THE  CIVIL  STATE.  401 

both  of  which  we  have  before  considered.  And  first  we  must 
observe,  that  in  criminal  cases  a  nobleman  shall  be  tried  by 
his  peers  (10).  The  great  are  always  obnoxious  to  popular 
envy:  were  they  to  be  judged  by  the  people,  they  might  be  in 
danger  from  the  prejudice  of  their  judges;  and  would,  more- 
over, be  deprivedof  the  privilege  of  the  meanest  subjects,  that 
of  being  tried  by  their  equals,  which  is  secured  to  all  the 
realm  by  magna  carta,  c.  29  (11).  It  is  said,  that  this  does 
not  extend  to  bishops;  who,  though  they  are  lords  of  parlia- 
ment, and  sit  there  by  virtue  of  their  baronies,  which  they  hold 
jure  ecclesuBj  yet  are  not  ennobled  in  blood,  and  consequently 
not  peers  with  the  nobility  (s)  (12).  As  to  peeresses,  there 
was  no  precedent  for  their  trial  when  accused  of  treason  or 
felony,  till  after  Eleanor  Duchess  of  Gloucester,  wife  to  the 
lord  protector,  was  accused  of  treason,  and  found  guilty  of 
witchcraft,  in  an  ecclesiastical  synod,  through  the  intrigues  of 
Cardinal  Beaufort.  This  very  extraordinary  trial  gave  occa- 
sion to  a  special  statute,  20  Hen.  VI.  c.  9,  which  declares  (t) 
the  law  to  be,  that  peeresses,  either  in  their  own  right  or  by 
marriage,  shall  be  tried  before  the  same  judicature  as  other 
peers  of  the  realm.  If  a  woman,  noble  in  her  own  right,  mar- 
ries a  commoner,  she  still  remains  noble  (13),  and  shall  be 
tried  by  her  peers:  but,  if  she  be  only  noble  by  marriage, 

(a)  3  Inst  30,  31. 
(f)  Moor,  769;  2  Inst  50;  6  Rep.  53  ;  Staundf.  P.  C.  152. 


(10)  A  nobleman  is  tried  by  his  instances  can  be  found  of  their  being 
peers  only  in  treason  and  felony,  and  tried  by  a  jury,  viz.  those  of  arch- 
misprision  of  the  same ;  but  in  all  mis-  bishop  Cranmer  and  bishop  Fisher, 
demeanors,  as  libels,    riots,    peijury,  2  Hawk.  596. — Ch. 

conspiracies,   &c.,  he  is   tried  like  a  [See  ante,  p.  157. — Ed.] 

commoner  by  a  jury.     (3  Inst  30  ;  2  (13)  But  she  communicates  no  rank 

Hawk.  424). — Ch.  or  title  to  her  husband.      (Harg.  Co. 

(11)  See  ante,  p.  139,  n.  35.  Litt.  326.  b.)    There  have  been  claims, 

(12)  If  there  were  any  trials  of  and  these  are  supported  by  authorities, 
bishops  by  a  jury  in  remote  times,  the  by  a  husband  after  issue  to  assume  the 
bishops  could  not  have  demanded  a  title  of  his  wife's  dignity,  and  after  her 
trial  in  parliament  without  admitting  death  to  retain  the  same  as  tenant  by 
themselves  subject  to  a  temporal  juris-  the  courtesy;  but,  from  Mr.  Hargrave's 
diction,  from  which  the  clergy  in  statement  of  this  subject,  in  Co.  Litt. 
antient  times  claimed  a  total  exemp-  29.  b.  n.  1,  there  is  no  probability  that 
tion.  Hence  it  may  be  conjectured,  such  a  claim  would  now  be  allowed, 
the  bishops  have  lost  their  right  to  be  — Ch. 

tried  in  parliament,  though  only  two 

VOL.  I.  L  L 
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Freedom  fVoni 
arrest. 


then,  by  a  second  marriage  witli  a  commoner,  she  loses  her 
dignity;  for  as  by  marriage  it  is  gained,  by  marriage  it  is  also 
lost  {t)  (14).  Yet  if  a  duchess  dowager  marries  a  baron,  she 
[  *40*2  ]  continues  a  duchess  still;  for  all  the  ^nobility  are  pares,  and 
therefore  it  is  no  degradation  (u),  A  peer,  or  peeress,  either 
in  her  own  right  or  by  marriage,  cannot  be  arrested  in  ci?il 
cases  (v):  and  they  have  also  many  peculiar  privileges  annexed 
to  their  peerage  in  the  course  of  judicial  proceedings.  A  peer, 
sitting  in  judgment,  gives  not  his  verdict  upon  oath,  like  an 
ordinary  juryman,  but  upon  his  honour  (w) :  he  answers  also 
to  bills  in  chancery  upon  his  honour,  and  not  upon  his  oath(x); 
but,  when  he  is  examined  as  a  witness  either  in  civil  or  crimi- 
nal cases,  he  must  be  sworn  (t/)  (15) :  for  the  respect  which 
the  law  shews  to  the  honour  of  a  peer,  does  not  extend  so  far 
as  to  overturn  a  settled  maxim,  that  injudicio  non  crediiiar  nisi 
juratis  (z)  (16).  The  honour  of  peers  is,  however,  so  highly 
tendered  by  the  law,  that  it  is  much  more  penal  to  spread  false 
reports  of  them  and  certain  other  great  officers  of  the  realm. 


(/)  Dyer,  79;  Co.  Lit  16. 
(li)  2  Inst.  50. 

(v)  Finch,  L.  Z55 ;  1  Ventr.  298. 
(w)  2  Inst.  49. 


(j)  IP.Wm8.146. 
(y)  Salk.  512. 
(z)  Cro.  Car.  64. 


(14)  Yet  she  is  commonly  called  and 
addressed  by  the  style  and  title  which 
she  bore  before  her  second  marriage, 
but  this  is  only  by  courtesy ;  as  the 
daughters  of  dukes,  marquesses,  and 
earls  are  usually  addressed  by  the  title 
of  lady,  though  in  law  Ihey  are  com- 
moners. In  a  writ  of  partition,  brought 
by  Ralph  Haward  and  Lady  Ann 
Powes  his  wife,  the  court  held  that  it 
was  a  misnomer,  and  that  it  ought  to 
have  been  by  Ralph  Haward  and  Ann 
his  wife,  late  wife  of  Lord  Powes,  de- 
ceased. (Dyer,  79). — Ch. 

(15)  If  he  is  examined  as  a  witness 
in  the  high  court  of  parliament,  he 
must  be  sworn.  The  Bishop  of  Oxford 
was  sworn  in  the  impeachment  of  Lord 
Macclesfield,  and  Lord  Mansfield  (then 
Lord  Stormont)  in  that  of  Mr.  Hastings. 
— Ch. 

(16)  This  maxim  was  relaxed  in  fa- 


vour of  Quakers  by  the  statute  of  7  &  S 
Gul.  III.  c.  34,  and  by  a  variety  of 
subsequent  statutes;  and  in  favour  of 
Moravians  by  the  statute  of  22  Geo.  1 1. 
c.  30.  Some  of  the  older  statutes  only 
gave  relief  in  certain  specified  cases 
and  for  particular  purposes;  it  is  unne- 
cessary to  state  the  limits  of  those  sta- 
tutes, or  even  to  refer  to  the  titles  of 
the  whole  of  them ;  for,  now,  by  the 
statute  of  3  &  4  Gul.  IV.  c  49,  it  is 
enacted  that  all  Quakers  and  Mora- 
vians shall  be  permitted  to  make  an 
afilrmation,  instead  of  taking  an  oath, 
in  all  places  and  for  all  purposes  what- 
soever, where  an  oath  is  or  shall  be  re- 
quired, either  by  common  or  statute 
law. 

Declarations  have  been  substituted, 
by  the  statute  of  5  &  6  Gul.  IV.  c  62, 
in  many  cases,  where  oaths  were  for- 
merly required. 
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than  of  other  men:  scandal  against  them  being  called  by  the 
peculiar  name  of  scandahim  magnaJtam^  and  subjected  to  pecu- 
liar punishments  by  divers  antient  statutes  (a). 

A  peer  cannot  lose  his  nobility,  but  by  death  or  attainder;  Nouiity,  how 
though  there  was  an  instance  in  the  reign  of  Edward  the 
Fourth,  of  the  degradation  of  George  Nevile  Duke  of  Bed- 
ford by  act  of  parliament  (&),  on  account  of  his  poverty,  which 
rendered  him  unable  to  support  his  dignity  (c).  But  this  is  a 
singular  instance,  which  serves  at  the  same  time,  by  having 
happened,  to  shew  the  power  of  parliament;  and  by  having 
happened  but  once,  to  shew  how  tender  the  parliament  hath 
been,  in  exerting  so  high  a  power.  It  hath  been  said  in- 
deed (€1^),  that  if  a  baron  wastes  his  estate  so  that  he  is  not 
able  to  support  the  degree,  the  king  may  degrade  him:  but  it 
is  expressly  held  by  later  authorities  (e),  that  a  peer  cannot 
be  degraded  but  by  act  o(  parliament. 

*The  commonalty,  like  the  nobility,  are  divided  into  several  or  the  common- 
degrees;  and,  as  the  lords,  though  different  in  rank,  yet  all  of    r-  •4a*>  -i 
them  are  peers  in  respect  of  their  nobility,  so  the  commoners, 
though  some  are  greatly  superior  to  others,  yet  all  are  in  law 
peers  in  respect  of  their  want  of  nobility  {/). 

The  first  name  of  dignity,  next  beneath  a  peer,  was  an- 
tiently  that  of  vidames,  vice  domini^  or  vcdvasars  {g) :  who  are 
mentioned  by  our  antient  lawyers  (h)  as  niri  magncB  dignitatis; 
and  Sir  Edward  Coke  (i)  speaks  highly  of  them.  Yet  they 
are  now  quite  out  of  use;  and  our  legal  antiquaries  are  not 
agreed  upon  even  their  original  or  antient  office. 

Now,  therefore,  the  first  personal  dignity,  after  the  nobiUty,  penonai  dignitie*. 
is  a  knight  of  the  order  of  St.  George,  or  of  the  garter^  first  ceorjefororrhe 
instituted  by  Edward  III.  a.  d.  1344  (j).     Next  (but  not  till 
after  certain  official  dignities,  as  privy  counsellors,  the  chan- 

(a)  8  Edw.  I.  c.  34  ;  2  Ric.  11.  st.  1,  ance  to  be  had ;  to  the  great  trouble  of 

c5;  12  Ric.  II.  c.  11.  all  such  countries  where  such  estate 

(6)  4  Inst.  355.  shall  happen  to  be :  therefore/'  &c. 

(c)  The  preamble  to  the  act  is  re-  {d)  Moor,  678. 

markable:  "  Forasmuch  as  oftentimes  (e)  12  Rep.  107;  12  Mod.  56. 

it  is  seen,  tliat  when  any  lord  is  called  (/)  2  Inst.  29. 

to  high  estate,  and  hath  not  convenient  (^)  Camden,  Britan.  t  Ordines. 

livelihood   to    support  the  same  dig-  (/i)  Bracton,  1. 1,  c.  8. 

nity,  it  tnduceth  great  poverty  and  in-  (f)  2  Inst.  667. 

digence,  and  causeth  oftentimes  great  (y)  Seld.  Tit.  of  Hon.  2,  5,  41. 

extortion,    embracery,    and    mainten-  * 
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2.  KiiighubAn 
neretfl. 


3.  Baronets  by 
patent. 


cellors  of  the  exchequer  and  duchy  of  Lancaster,  the  chief 
justice  of  the  king's  bench,  the  master  of  the  rolls,  and  the 
other  English  judges,)  follows  a  kniffht  banneret;  who,  indeed, 
by  statutes  5  Ric.  II.  st.  2,  c.4,  and  14  Ric  II.  ell,  is  ranked 
next  after  barons :  and  his  precedence  before  the  younger  sons 
of  viscounts  was  confirmed  to  him  by  order  of  King  James  I., 
in  the  tenth  year  of  his  reign  (A).     But,  in  order  to  entitle 
himself  to  this  rank,  he  must  have  been  created  by  the  king 
in  person,  in  the  field,  under  the  royal  banners,  in  time  of 
open  war  (/)•     Else  he  ranks  after  baronets^  who  are  the  next 
order:  which  title  is  a  dignity  of  inheritance,  created  by  let- 
ters patent,  and  usually  descendible  to  the  issue  male.    It  was 
first  instituted  by  King  James  the  First,  a.  d.  1611,  in  order 
to  raise  a  competent  sum  for  the  reduction  of  ihe  province  of 
Ulster  in  Ireland  (17) ;  for  which  reason  all  baronets  have  the 
arms  of  Ulster  superadded  to  their  family  coat  (18).     Next 
4.  Knights  of  the    follow  kfiights  of  tJie  hath;  an  order  instituted  by  King  Henry 
r  *404  1     ^^'J  **°^  revived  by  King  CJeoi^e  the  First.     They  are  so 
called  from  the  ceremony  of  bathing  the  night  before  their 
creation.     The  last  of  these  inferior  nobility  are  knights  ba- 
chelors {19);   the  most  antient,  though  the  lowest,  order  of 
knighthood  amongst  us:  for  we  have  an  instance  (m)  of  King 
Alfred's  conferring  this  order  on  his  son  Athelstan.    The  cus- 
tom of  the  antient  Germans  was  to  give  their  young  men  a 
shield  and  a  lance  in  the  great  council :  this  was  equivalent  to 
the  toffa  virilis  of  the  Romans:  before  this  they  were  not  per- 
mitted to  bear  arms,  but  were  accounted  as  part  of  the  feither's 


5.  KnighUba 
chclors. 


(k)  Seld.  Tit.  of  Hon.  2,  11,  3. 

(m)  Will.  Malmsb.  lib.  2. 


(0  4  Inst  6. 


(17)  One  hundred  gentlemen  ad- 
vanced each  one  thousand  pounds ;  for 
which  this  title  was  conferred  upon 
them.  (2  Rep.  185,  fo.)— Ch. 

(18)  The  arms  of  Ulster  are,  a  hand 
gulet,  or  a  bloody  hand  in  a  field  ar- 
gent,— Ch. 

(19)  The  most  probable  derivation 
of  the  word  bachelor  is  from  bat  and 
chevalier t  an  inferior  knight ;  and  thence 
latinised  into  the  barbarous  word  baasa- 
Iflureus.     (Ducange,  Bac.) 


The  lowest  graduates  in  the  uni- 
versities are  bachelors,  and  were,  till 
lately,  addressed  with  sir  before  their 
surname;  as  in  Latin  they  are  still 
called  domuU.  It  is  somewhat  re- 
markable, that  whilst  this  feudal  word 
has  long  been  appropriated  to  single 
men,  another  feudal  term  of  hi^^her 
dignity,  viz,  baron,  should,  in  legal 
language,  be  applied  to  those  who  are 
married. — Cu. 
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household;  after  it,  as  part  of  the  community  (n)  (20).  Hence 
some  derive  the  usage  of  knighting,  which  has  prevailed  all 
over  the  western  world,  since  its  reduction  by  colonies  from 
those  northern  heroes.  Knights  are  called  in  Latin  equites 
atirati:  aurati,  from  the  gilt  spurs  they  wore;  and  equitesj  be- 
cause they  always  served  on  horseback :  for  it  is  observable  (o), 
that  almost  all  nations  call  their  knights  by  some  appellation 
derived  from  an  horse  (21).  They  are  also  called  in  our  law 
militeSi  because  they  formed  a  part  of  the  royal  army,  in  virtue 
of  their  feodal  tenures;  one  condition  of  which  was,  that  every 
one  who  held  a  knight's  fee  immediately  under  the  crown, 
which  in  Edward  the  Second's  time  Ip)  amounted  to  20^  per 
annum,  was  obliged  to  be  knighted,  and  attend  the  king  in  his 
wars,  or  fine  for  his  non-compliance.  The  exertion  of  this 
prerogative,  as  an  expedient  to  raise  money  in  the  reign  of 
Charles  the  First,  gave  great  offence;  though  warranted 
by  law,  and  the  recent  example  of  Queen  Elizabeth  (22): 
but  it  was  by  the  statute  16  Car.  I.  c.  16,  abolished;  and 
this  kind  of  knighthood  has,  since  that  time,  fallen  into 
great  disregard. 

These,  Sir  Edward  Coke  says  (9),  are  all  the  names  of  dig- 
nity  in  this  kingdom,  esquires  and  gentlemen  being  only 
names  of  toarship.     But  before  these  last  (r)  the  heralds  rank 
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(»)  Tac  de  Morib.  Germ.  13. 

(0)  Cam.  ibid. ;  Co.  Lit.  74. 

Ip)  Stat,  de  Milit  1  Edw.  II. 

Iq)  2  Inat.  667. 

(r)  The  rules  of  precedence  in  Eng- 
land may  be  reduced  to  the  following 
table:    in  which  those  marked*  are 


entitled  to  the  rank  here  allotted 
them,  by  statute  31  Hen.  VIII.  c.  10; 
marked  f,  by  statute  1  W.  &  M.  c.  21 ; 
marked  ||,  by  letters  patent  9,  10,  and 
14  Jac.  I.,  which  see  in  Seld.  TiL  of 
Hon.  ii.  6,  40,  and  ii.  11«  3;  marked  tf 
by  antient  usage  and  established  cus- 


(20)  See  VoL  2,  p.  69. 

(21)  It  does  not  appear  that  the 
English  word  knight  has  any  reference 
to  a  horse ;  for  knight,  or  cnihtr 
in  the  Saxon,  signified  puer,  iervuM, 
or  attendant.  (2  Seld.  tit  Hon.  c.  6, 
8.  33).>-Ch. 

(22)  Considerable  fees  accrued  to 
the  king  upon  the  performance  of  the 
ceremony.  Edward  VI.  and  Queen 
Elisabeth  had  appointed  commission- 
ers to  compound  with  all  persons,  who 


had  lands  to  the  amount  of  40/.  a  year, 
and  who  declined  the  honour  and  ex- 
pense of  knighthood.  Charles  the 
First  followed  their  example ;  upon 
which  Mr.  Hume  artAiUy  remarks, 
that  "  nothing  proves  more  plainly, 
how  ill-disposed  the  people  were  to 
the  measures  of  government,  than  to 
observe,  that  they  loudly  complained 
of  an  expedient,  founded  on  positive 
statute,  and  warranted  by  such  recent 
precedents.**  (6  vol.  296) Ch.         « 
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all  colonels,  Serjeants  at  law^  and  doctors  in  the  three  learned 
professions. 

torn;    for  which   see,   among    others,      1610;    and    Chamberlayne*s    Present 
Camden's    Britannia,     tit.     Ordines  ;      State  of  England,  b.  3,  ch.  3. 
Milles'fl  Catalogue   of    Honour,   edit. 

TABLE  OF  PRECEDENCE. 


if  barons. 


*  The  king's  children  and  grand- chil- 

dren. 
• brethren. 

*  __^_  uncles. 

*  — — — —  nephews. 

*  Archbishop  of  Canterbury  (23). 

*  Lord  Chancellor  or  Keeper,  if  a  baron. 

*  Archbishop  of  York. 

*  Lord  Treasurer, 

*  Lord  President  of  the 

Council, 

*  Lord  Privy  Seal, 

*  Lord  Great  Chamberlain, 

(But  see  private  stat. 
1  Geo.  I.  c.  3) 

*  Lord  High  Constable, 

*  Lord  Marshal, 

*  Lord  Admiral, 

*  Lord  Steward  of  the  House- 

hold, 

*  Lord   Chamberlain    of   the 

Household, 

*  Dukes. 

*  Marquesses. 


d 


Dukes'  eldest  sons. 

Earls. 

Marquesses'  eldest  sons. 

Dukes'  younger  sons. 

Viscounts. 

Earb'  eldest  sons. 

Marquesses'  younger  sons. 

Secretary  of  State,  if  a  bishop. 

Bishop  of  London. 
'  Durham. 

Winchester. 

Bishops. 

Secretary  of  State,  if  ft  baron. 

Barons. 

Speaker  of  the  House  of  Commons. 

Lords  Commissioners  of  the  Great 
Seal. 

Viscounts'  eldest  sons. 

Earls'  younger  sons. 

Barons'  eldest  sons. 
{|  Knights  of  the  Garter. 
II  Privy  Counsellors. 
II  Chancellor  of  the  Exchequer. 
II  Chancellor  of  the  Duchy. 


(28)  It  is  said,  that,  before  the  con- 
quest, by  a  constitution  of  Pope  Gre- 
gory,  the  two  archbishops  were  equal 
in  dignity,  and  in  the  number  of 
bishops  subject  to  their  authority;  and 
that  William  the  Conqueror  thought  it 
prudent  to  give  precedence  and  supe- 
riority  to  the  Archbishop  of  Canter- 
bury ;  but  Thomas  Archbishop  of  York 
was  unwilling  to  acknowledge  his  in- 
feriority to  Lanfranc  Archbishop  of 
Canterbury,  and  appealed  to  the  Pope* 
who  referred  the  matter  to  the  king 
and  barons ;  and  in  a  council  held  at 
Windsor- castle,  they  decided  in  favour 
of  the  Archbishop  of  Canterbury. 
(Qodw.  Comm.  de  Praesul.  6Q5). 


But  the  archbishop  of  York  long 
afterwards  refused  to  acqui^ce  in  this 
decision,  for  Bishop  Godwin  relates  a 
curious  and  ludicrous  struggle,  which 
took  place  in  the  reign  of  Henry  II., 
above  one  hundred  years  afterwards, 
l>etween  Roger  Archbishop  of  York, 
and  Richard  Archbishop  of  Canter> 
bury,  for  the  chair  on  the  right  hand 
of  the  pope's  legate.  (lb.  79).  Per- 
liaps  to  this  decision,  and  their  former 
equality,  we  may  refer  the  present  dis- 
tinction between  them ;  via.  that  the 
Archbishop  of  Canterbury  is  primate 
of  all  England,  and  the  Archbishop  of 
York  is  priniate  of  England. — Ch. 
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Esquires  and  gentlemen  are  confounded  together  by  Sir  Esquira 
Edward  Coke,  who  observes  (s),  that  every  esquire  is  a  gen- 
tleman, and  a  gentleman  is  defined  to  be  one  qui  arma  geritj 
who  bears  coat  armour,  the  grant  of  which  adds  gentility  to  a 
man's  femily:  in  like  manner  as  civil  nobility,  among  the  Ro- 
mans, was  founded  in  the  Jus  imoffinum^  or  having  the  image 
of  one  ancestor  at  least,  who  had  borne  some  curule  office.  It 
is  indeed  a  matter  somewhat  unsettled,  what  constitutes  the 
distinction,  or  who  is  a  real  esquire;  for  it  is  not  an  estate, 
however  large,  that  confers  this  rank  upon  its  owner.  Cam- 
den, who  was  himself  a  herald,  distinguishes  them  the  most 
accurately;  and  he  reckons  up  four  sorts  of  them  (t)\  1.  The 
eldest  sons  of  knights,  and  their  eldest  sons,  in  perpetual  suc- 
cession (u) :  2.  The  eldest  sons  of  younger  sons  of  peers,  and 
their  eldest  sons  in  like  perpetual  succession:  both  which  spe- 
cies of  esquires  Sir  Henry  Spelman  entitles  armifferi  nata* 
litii  (v).  3.  Esquires  created  by  the  king's  letters  patent,  or 
other  investiture  (25),  and  their  eldest  sons.     4.  Esquires  by 


II  Chief  Justice  of  the  King's  Bench. 

II  Master  of  the  Rolls  (24). 

II  Chief  Justice  of  the  Common  Pleas. 

II  Chief  Baron  of  the  Exchequer. 

II  Judges,  and  Barons  of  the  Coif. 

II  Knights  Bannerets,  royal. 

II  Viscounts*  younger  sons. 

II  Barons'  younger  sons. 

II  Baronets. 

II  Knights  Banneret. 

I  Knights  of  the  Bath. 

X  Knights  Bachelors. 


II 

II 
II 


t 


Baronets*  eldest  sons. 
Knights'  eldest  sons. 
Baronets'  younger  sons. 
Knights'  younger  sons. 
Colonels. 
Serjeants- at- law. 
Doctors. 


X  Esquires. 
X  Gentlemen. 
X  Yeomen. 
X  Tradesmen. 
X  Artificers. 
X  Labourers. 

N.  B.  Married  women  and  widows 
are  entitled  to  the  same  rank  among 
each  other  as  their  husbands  would 
respectively  have  borne  between  them- 
selves, except  such  rank  is  merely 
professional  or  official:  and  unmar- 
ried women,  to  the  same  rank  as  their 
eldest  brothers  would  bear  among  men, 
during  the  lives  of  their  Others. 

(«)  2  Inst.  668. 

(/)  Ibid. 

(»)  2  Inst.  667. 

(v)  Gloss.  43. 


(24)  The  Vice  Chancellor  has  pre- 
cedence next  to  the  Master  of  \he 
Rolls:  see  stat.  53  Geo.  III.  c.  24,  s.  4. 

(25)  This  creation  has  long  been 
disused.  Esquires  thus  created  were 
invested  calcaribuM  argentatis,  to  dis- 
tinguish them  from  the  equittt  aurati. 


In  the  life  of  Chaucer,  we  are  told 
that  he  was  created  scutifer  to  Ed.  III. 
Scutifer  is  the  same  as  armiger;  and 
our  word  esquire  is  derived  from  scu- 
tum,  or  the  French  etcu,  a  shield. — 
Cu. 


406 


OF  THE  CIVIL  STATE. 


Genllemen. 


virtue  of  their  oflBces;  as  justices  of  the  peace,  and  others  who 
bear  any  office  of  trust  under  the  crown  (26).  To  these  may 
be  added  the  esquires  of  knights  of  the  bath,  each  of  whom 
constitutes  three  at  his  installation :  and  all  foreign,  nay,  Irish 
peers  (27);  for  not  only  these,  but  the  eldest  sons  of  peers  of 
Great  Britain,  though  frequently  titular  lords,  are  only  es- 
quires in  the  law,  and  must  be  so  named  in  all  legal  proceed- 
ings (w)  (28).  As  for  gentlemen^  says  Sir  Thomas  Smith  (x), 
they  be  made  good  cheap  in  this  kingdom:  for  whoaoeyer 
studieth  the  laws  of  the  realm,  who  studieth  in  the  universi- 
ties, who  professeth  the  liberal  sciences,  and,  to  be  short,  who 
can  live  idly,  and  without  manual  labour,  and  will  bear  the 
port,  charge,  and  countenance  of  a  gentleman,  he  shall  be 
called  master,  and  shall  be  taken  for  a  gentleman  (29).  A 
yeoman  is  he  that  hath  free  land  of  forty  shillings  by  the  year; 
who  was  antiently  thereby  qualified  to  serve  on  juries,  vote  for 
f  *407  ]  knights  of  the  *shire,  and  do  any  other  act,  where  the  law  re- 
quires one  that  is  probus  et  legalis  homo  (y). 

The  rest  of  the  commonalty  are  tradesmen^  artificers^  and 
labourers;  who,  as  well  as  all  others,  must,  in  pursuance  of  the 
statute  1  Hen.  V.  c.  5,  be  styled  by  the  name  and  addition  of 

(w)  3  Inst.  SO  ;  2  Inst.  667.  {x)  Commonw.  of  Eng.  b.  1,  c  20. 

{y)  2  Inst  668. 


Yeoman 


Tradesmen,  arti 
fircn,  and  la- 
bourers. 


(26)  I  cannot  but  think  that  this 
is  too  extensive  a  description  of  an 
esquire,  for  it  would  bestow  that  ho- 
nour upon  every  exciseman  and  cus- 
tom-house officer ;  it  probably  ought  to 
be  limited  to  those  only  who  bear  an 
office  of  trust  under  the  crown,  and 
who  are  styled  esquires  by  the  king  in 
their  commissions  and  appointments; 
and  all,  I  conceive,  who  are  once  ho- 
noured by  the  king  with  the  title  of 
esquire,  have  a  right  to  that  distinction 
for  life. — Ch. 

(27)  But  see  the  fourth  article  of 
union  between  Great  Britain  and  Ire- 
land, stated  anttt  in  note  to  p.  99. 

(28)  It  is  rather  remarkable,  that 
the  learned  judge  should  have  forgot- 
ten to  mention  another  class  of  es- 
quires, viz.  barrister.  Sir  Henry  Spel- 
man  is  of  opinion  that  their  claim  to 


this  title  is  founded  in  usurpation,  for, 
with  some  spleen,  be  informs  us,  etrU 
aliero  Mnc  ueeulo  nomimatissimmt  m 
patrid  jurUconsmlltu,  teiate  proveetior, 
eiiam  munere  gaudent  pubiieo  et  pradnt 
ampliuimU,  generosi  titulo  bene  m  Aa- 
Mt ;  forte t  quod  t<^afa  genii  m^git 
tunc  eonveniret  civilis  ilia  appelUUio 
guam  eastrentit  altera.  Gloss,  voc 
Arm,  But  this  length  of  enjoyment 
has  established  such  a  right  to  this 
distinction,  that  the  court  of  Common 
Pleas  refused  to  hear  an  affidavit  read, 
because  a  barrister  named  in  it  was 
not  called  an  esquire.  (1  Wils.  244). 
— Ch. 

(29)  The  eldest  son  has  no  prior 
claim  to  the  degree  of  genUeman ;  for 
it  is  the  text  of  LitUeton,  that  *'  every 
son  is  as  great  a  gentleman  as  the 
eldest."    (Sect.  210).— Ch. 
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their  estate,  degree,  or  mystery,  and  the  place  to  which  they 
belong,  or  where  they  have  been  conversant,  in  all  original 
writs  of  actions,  personal  appeals,  and  indictments,  upon  which 
process  of  outlawry  may  be  awarded  (30);  in  order,  as  it 
should  seem,  to  prevent  any  clandestine  or  mistaken  outlawry, 
by  reducing  to  a  specific  certainty  the  person  who  is  the  object 
of  its  process  (31). 
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(30)  Informations  in  the  nature  of 
quo  warranto,  are  not  within  the  sta- 
tute of  additions.  (1  Wils.  244).— Ch. 

(31)  These  are  the  ranks  and  de- 
grees into  which  the  people  of  Eng- 
land are  divided,  and  which  were 
created,  and  are  preserved,  for  the  re- 
ciprocal protection  and  support  of  each 
other.  But  to  excite  discontent,  and 
to  stir  up  rebellion  against  all  good 
order  and  peaceful  government,  a  pro- 
position has  lately  been  industriously 
propagated,  viz.  that  all  men  are  by 
nature  equal.  If  this  subject  is  con- 
sidered even  for  a  moment,  the  very 
reverse  will  appear  to  be  the  truth,  and 
that  all  men  are  by  nature  unequal 
For  though  children  come  into  the 
world  equally  helpless,  yet  in  a  few 
years,  as  soon  as  their  bodies  acquire 
vigour,  and  their  minds  and  passions 
are  expanded  and  developed,  we  per- 
ceive an  infinite  difference  in  their  na- 
tural powers,  capacities,  and  propen- 
sities ;  and  this  inequality  is  still 
further  increased  by  the  instruction 
which  they  happen  to  receive. 

Independent  of  any  positive  regu- 
lations, the  unequal  industry  and  vir- 
tues of  men  must  necessarily  create 
unequal  rights.  But  it  is  said  that 
all  men  are  equal  because  they  have 
an  equal  right  to  justice,  or  to  the  pos- 
session of  their  rights.  This  is  a  self- 
evident  truth,  which  no  one  ever  de- 
nied, and  it  amounts  to  nothing  more 
than  to  the  identical  proposition,  that 
all  men  have  equal  rights  to  their 
rights ;  for  when  different  men  have 
perfect  and  absolute  rights  to  unequal 
things,  they  are  certainly  equal  with 


regard  to  the  perfection  of  their  rights, 
or  the  justice  that  is  due  to  their  re- 
spective claims.  This  is  the  only  sense 
in  which  equality  can  be  applied  to 
mankind.  In  the  most  perfect  repub- 
lic that  can  be  conceived  in  theory,  the 
proposition  is  false  and  mischievous ; 
the  father  and  child,  the  master  and 
servant,  the  judge  and  prisoner,  the 
general  and  common  soldier,  the  re- 
presentative and  constituent,  must  be 
eternally  unequal,  and  have  unequal 
rights. 

And  where  every  office  is  elective, 
the  most  virtuous  and  the  best  quali- 
fied to  discharge  the  duties  of  any  of- 
fice have  rights  and  claims  superior  to 
others. 

One  celebrated  philosopher  has  en- 
deavoured to  prove  the  natural  equality 
of  mankind,  by  observing,  that  "  the 
weakest  has  strength  enough  to  kill 
the  strongest,  either  by  secret  machi- 
nations, or  by  confederacy  with  others 
that  are  in  the  same  danger  with  him- 
self."    (Hobbes's  Lev.  c.  xiii). 

From  such  a  doctrine,  supported  by 
such  reasons,  we  cannot  be  surprised 
at  the  consequences,  when  an  attempt 
is  made  to  reduce  it  to  practice. 

Subordination  in  every  society  is  the 
bond  of  its  existence ;  the  highest  and 
the  lowest  individuals  derive  their 
strength  and  security  from  their  mu- 
tual assistance  and  dependence ;  as  in 
the  natural  body,  tho  eyo  cannot  toy  to 
the  hand,  J  have  no  need  of  thee;  nor 
again,  tfie  head  to  the  feet,  I  have  no 
need  of  you,  Milton  was  so  convinced 
of  the  necessity  of  subordination  and 
degrees,  that  he  makes   Satan,   even 
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when   warring    against    the  King   of 
Heaven,  address  his  legions  thus: 

If  not  equal  all,  yet  free. 
Equally  free;  for  orders  and  degrees 
Jar  not  with  liberty,  but  well  consist 

B.  5,  L  790. 

And  this  is  also  beautifully  described 
by  Shakespeare,  who  every  where 
makes  his  best  characters  utter  the  most 
just  and  correct  sentiments  respecting 
justice,  liberty,  and  good  government 

Take  but  degree   away,  untune  that 
string, 

And  hark  what  discord  follows,  each 
thing  meets 

In  mere  oppugnancy. 

Strength  would  be  lord  of  imbecility, 

And  the  rude  son  would  strike  the  fa- 
ther dead. 

Force  would  be  right,  or  rather  right 
and  wrong, 

Between  whose  endless  jar  justice  re- 
sides, 

Would  lose  their  names,  and  so  would 
justice  too. 

Troil.  and  Cress.  5th  Scene. 

True   liberty  results   from    making 


every  high  degree  accessible  to  thos« 
who  are  in  a  lower,  if  virtue  and  ta- 
lents are  there  found  to  deserve  ad- 
vancement 

No  one  in  this  happy  country  Is  for 
ever  condemned  to  continue  in  the 
lowest  rank  or  east;  but  whilst  he  does 
his  duty  in  that  station  in  which  it  has 
pleased  God  originally  to  place  him,  he 
may  prove  that  he  is  deserving  of  ad- 
vancement to  a  higher  step  in  the  gen- 
tle gradation  of  a  &«e  oonstittttioD. 

Such  is  the  excellence  of  the  Enf- 
lish  government,  that  the  son  of  the 
lowest  peasant  may  rise  by  his  merit 
and  abilities  to  the  highest  stations  in 
the  church,  law,  army,  navy,  and  in 
every  department  of  the  state ;  nor  is 
there  any  limit  to  the  aecumulation  of 
his  wealth  by  honest  industry. 

The  doctrine,  that  all  men  are,  or 
ought  to  be,  equal,  is  little  less  con- 
trary to  nature,  and  destructive  of 
their  happiness,  than  the  invention  of 
Procrustes,  who  attempted  to  make 
men  equal  by  stretching  the  limhs  of 
some,  and  lopping  off  those  of  others. 
— Ch. 
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OF  THE  MILITARY  AND  MARITIME  STATES. 


The  military  state  includes  the  whole  of  the  soldiery;  or  Themuitary 
such  persons  as  are  peculiarly  appointed  among  the  rest  of 
the  people,  for  the  safeguard  and  defence  of  the-  realm. 

In  a  land  of  liberty  it  is  extremely  dangerous  to  make  a 
distinct  order  of  the  profession  of  arms.  In  absolute  mon- 
archies this  is  necessary  fbr  the  safety  of  the  prince,  and 
arises  from  the  main  principle  of  their  constitution,  which  is 
that  of  governing  by  fear :  but  in  free  states  the  profession  of 
a  soldier,  taken  singly  and  merely  as  a  profession,  is  justly  an 
object  of  jealousy.  In  these  no  man  should  take  up  arms,  but 
with  a  view  to  defend  his  country  and  its  laws :  he  puts  not  off 
the  citizen  when  he  enters  the  camp;  but  it  is  because  he  is  a 
citizen,  and  would  wish  to  continue  so,  that  he  makes  himself 
for  a  while  a  soldier.  The  laws,  therefore,  and  constitution 
of  these  kingdoms  know  no  such  state  as  that  of  a  perpetual 
standing  soldier,  bred  up  to  no  other  profession  than  that  of 
war:  and  it  was  not  till  the  reign  of  Henry  VII.  that  the  kings 
of  England  had  so  much  as  a  guard  about  their  persons; 

In  the  time  of  our  Saxon  ancestors,  as  appears  from  Edward 
the  Confessor's  laws  (a),  the  military  force  of  this  kingdom  was 
in  the  hands  of  the  dukes  or  heretochs  (1),  who  were  consti- 
tuted through  every  province  and  county  in  the  kingdom; 
being  taken  out  of  the  principal  nobility,  and  such  as  were 
most  remarkable  for  being  "  sapientes^  Jideles^  et  animosi/* 
Their  duty  was  to  lead  and  regulate  the  English  armies,  with 
a  very  unlimited  power;  ^^prout  eis  visum  Jueritj  ad  honorem 
cororuB  et  utilitatem  regnir     And  because  of  this  great  power     [  *409  ] 

(a)  C.  de  Heretochiis. 
(1)  Se«  anUy  p.  397. 
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they  i»ere  elected  by  the  people  in  their  fall  aasembly,  or  folk- 
mote,  in  the  same  manner  as  sheriffs  were  elected:  following 
fltill  that  old  fandamental  maxim  of  the  SaxoD  constitution, 
that  where  any  officer  was  entrusted  with  such  power,  as,  if 
abused,  might  tend  to  the  oppression  of  the  people,  that 
[)Ower  was  delegated  to  him  by  the  Tote  of  the  people  thenH 
selves  {b).  So,  too,  among  the  antient  Gennans,  the  ances- 
tors of  our  Saxon  forefathers,  they  had  their  dukes,  as  well  as 
kings,  with  an  independent  power  over  the  militarY,  as  the 
kinf^s  had  over  the  civil  state.  The  dukes  were  elective,  the 
kings  hereditary:  for  so  only  can  be  consislently  aoderstood 
that  passage  of  Tacitus  (c),  ^  reges  ex  mobilUaU,  duets  ex  rirtmte 
KuiMoU:^  in  constituting  their  kings,  the  family  or  blood  royal 
was  regarded  (2),  in  chusing  their  dukes  or  leadefs,  warlike 
merit:  just  as  Caesar  relates  of  their  ancestors  in  his  time, 
that  whenever  they  went  to  war,  by  way  either  of  attack  or 
defence,  they  elected  leaders  to  command  them  {d).  This 
large  share  of  power,  thus  conferred  by  the  people,  though  in- 
tended to  preserve  the  liberty  of  the  subject,  was  perhaps  un* 
reasonably  detrimental  to  the  prerogative  of  the  crown:  and 
accordingly  we  find  a  very  ill  use  made  of  it  by  Edric  duke  of 
Mercia,  in  the  reign  of  King  Edmund  Ironside;  who,  by  his 
office  of  duke  or  heretoch,  was  entitled  to  a  large  command  in 
the  king's  army,  and  by  his  repeated  treacheries  at  last  trans- 
ferred the  crown  to  Canute  the  Dane.     * 


(6)  "  Itti  vera  viri  eliguniur  per 
commune  coneiUum,  pro  coimnamt  utili- 
taie  regni,  per  provhciat  et  patriae 
univereas,  et  per  einguloe  comitatue.  In 
plena  folkmote,  eicut  et  vieeeomitee  pro- 
vinciarum  et  comiiatuum  eligi  debent.'* 
(LL.    Edw.  ConfeM.  ibid.      See  also 


Bede,  EccL  HisL  L  5,  c  10)* 

(c)  De  Morib.  Germ.  7. 

(d)  "Qmmbettmmeiwitaeamtiaatmm 
defendit  ami  mfiert,  flHyufrsfw  qui  et 
beUo  pneeimt  delegwitur,"  (De  BcIL 
GalLL  6,c22). 


(2)  It  i«  probable,  that,  among  the 
ancient  GennanB,  the  regular  succession 
of  their  kings  was  subject  to  much  the 
same  interruptions  as  those  which  oc- 
curred in  the  early  periods  of  our  own 
history :  respecting  which,  Blackstone 
observes,  in  p.  197,  an/e,  "  it  is  true, 
the  succession,  through  fraud  or  force, 
or  sometimes  through  necessity,  when 
in  hostile  times  the  crown  descended 


on  a  minor  or  the  like,  has  been  Tery 
frequently  suspended;  but  has  gene- 
rally at  last  returned  back  into  the  old 
hereditary  channel,  though  sometimes 
a  very  considerable  period  has  inter- 
vened. And  even  in  those  instances 
where  the  succession  has  been  violated, 
the  crown  has  ever  been  looked  upon 
as  hereditary  in  the  wearer  of  it."  (See 
ante,  the  notes  to  pp.  190  and  209). 
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(e)  The  Poles  we,  even  at  this  day, 
BO  tenacious  of  their  ancient  constita- 
tion,  that  their  pospolite,  or  militia, 
cannot  be  compelled  to  serve  above  six 
weeks,  or  forty  days,  in  a  year.  (Mod. 
Un.  Hist  xxxiv.  12). 

[In  Blackstone's  day  the  Poles  had 
a  constitution.  The  tameness  with 
which  England  and  France  permitted 
the  first  partition  of  Poland  is  only  less 
disgraceful  to  those  countries,  than  the 
vile  rapacity  with  which  the  robbery 
was  committed  was  to  Russia,  Austria, 
and  Prussia.  England  and  France 
have  their  just  reward:  they  now  look 
with  anxiety  at  the  overgrown  power 
of  the  Russian  autocrat ;  but,  had  the 
integrity  of  the  Polish  territory  been 


supported,  Russia  could  never  have 
become,  as  she  is,  a  bugbear  to  the 
rest  of  Europe,  and  a  source  of  alarm 
to  us  for  our  eastern  possessions ;  and 
to  France,  as  well  as  to  ourselves,  for 
the  commerce  of  the  Mediterranean. 
An  unwise,  as  well  as  ungrateful  po- 
licy, prevented  Napoleon  from  re-esta- 
blishing, when  he  had  the  power  of 
doing  so,  the  independence  of  Poland : 
the  late  complete  incorporation  of  the 
last  fragments  of  that  country  with 
Russia,  seems  to  have  filled  up  the 
measure  of  its  wretchedness ;  but,  the 
present  writer  is  reluctant  to  believe, 
even  yet,  that  the  nationality  of  Po- 
land is  extinguished  for  ever.  Returget  I 
—Ed.] 


[    *410   ] 


It  seems  universally  agreed  by  all  historians,  that  King  ofthemmtia. 
Alfred  (3)  first  settled  a  national  militia  in  this  kingdom,  and 
by  his  prudent  discipline  made  all  the  subjects  of  his  domi- 
nion soldiers:  but  we  are  unfortunately  left  in  the  dark  as  to 
the  particulars  of  this  his  so  celebrated  regulation;  though, 
from  what  was  last  observed,  the  dukes  seem  to  have  been  left 
in  possession  of  too  large  and  independent  a  power:  which 
^enabled  Duke  Harold,  on  the  death  of  Edward  the  Confessor, 
though  a  stranger  to  the  royal  blood,  to  mount  for  a  short  space 
the  throne  of  this  kingdom,  in  prejudice  of  Edgar  Atheling, 
the  rightful  heir. 

Upon  the  Norman  conquest  the  feodal  law  was  introduced 
here  in  all  its  rigour,  the  whole  of  which  is  built  on  a  military 
plan.  I  shall  not  now  enter  into  the  particulars  of  that  con- 
stitution, which  belongs  more  properly  to  the  next  part  of 
our  Commentaries  (4) ;  but  shall  only  observe,  that,  in  conse- 
quence thereof,  all  the  lands  in  the  kingdom  were  divided  into 
what  were  called  knight's  fees,  in  number  above  sixty  thou- 
sand (5);  and  for  every  knight's  fee  a  knight  or  soldier,  miles^ 
was  bound  to  attend  the  king  in  his  wars,  for  forty  days  in  a 
year  (6) ;  in  which  space  of  time,  before  war  was  reduced  to  a 
science,  the  campaign  was  generally  finished,  and  a  kingdom 
either  conquered  or  victorious  («).     By  this  means  the  king 


(3)  See  ante,  p.  114,  n.  36. 

(4)  See  Vol.  2,  p.  44. 

(5)  60,215.— Ch. 

(6)  We  frequently  read  of  half  a 
knight,  or  other  aliquot  part,  as  for  so 


much  land  three  knights  and  a  half, 
&c  were  to  be  returned  ;  the  fraction 
of  a  knight  was  performed  by  a  whole 
knight  who  served  half  the  time,  or 
other  due  proportion  of  it-— Cii. 
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liad,  without  any  expense,  an  army  of  sixty  thousand  men  al- 
ways ready  at  his  command.  And  accordingly  we  find  one, 
among  the  laws  of  William  the  Conqueror  (f)j  which  in  the 
king's  name  commands  and  firmly  enjoins  the  personal  attend- 
ance of  all  knights  and  others ;  ^'  quod  habeant  et  teneant  se 
semper  in  armis  et  equisy  ut  decet  et  oportet :  et  quod  semper  sint 
prompti  et  parati  ad  servitium  suum  iniegrvan  nobis  expkndwn 
et peroffendum^  cum  opus  adfuerit,  secundum  quoddebeni  de  jto- 
dis  et  tenementis  suis  de  jure  nobis  Jucere,"  This  personal 
service  in  process  of  time  degenerated  into  pecuniary  commu- 
tations or  aids,  and  at  last  the  military  part  (7)  of  the  feodal 
system  was  abolished  at  the  restoration,  by  statute  12  Car.  11. 
c.  24. 

In  the  mean  time  we  are  not  to  imagine  that  the  kingdom 
was  left  wholly  without  defence  in  case  of  domestic  insurrec- 
tions, or  the  prospect  of  foreign  invasions.  Besides  those  who 
by  their  military  tenures  were  bound  to  perform  forty  days' 
service  in  the  field,  first  the  assize  of  arms,  enacted  27  Hen. 
[  *411  ]  #11.  (^)^  and  afterwards  the  statute  of  Winchester  (A),  under 
Edward  L,  obliged  every  man,  according  to  his  estate  and  de- 
gree, to  provide  a  determinate  quantity  of  such  arms  as  were 
then  in  use,  in  order  to  keep  the  peace:  and  constables  were 
appointed  in  all  hundreds  by  the  latter  statute,  to  see  that 
such  arms  were  provided.  These  weapons  were  changed,  by 
the  statute  4  &  5  Ph.  &  M.  c.  2,  into  others  of  more  modem 
service:  but  both  this  and  the  former  provisions  were  repealed 
in  the  reign  of  James  I.  (i).  While  these  continued  in  force, 
it  was  usual  from  time  to  time  for  our  princes  to  issue  com«> 
missions  of  array,  and  send  into  every  county  officers  in  whom 
they  could  confide,  to  muster  and  array,  or  set  in  military  or- 
der, the  inhabitants  of  every  district;  and  the  form  of  the 
commission  of  array  was  settled  in  parliament  in  the  5  Hen. 
IV.  so  as  to  prevent  the  insertion  therein  of  any  new  penal 


(  /)  C.  68.     See  Co.  Lit  75,  76. 
(g)  Hoved.  A.  D.  1181. 
(h)  13Edw.I.c.  6. 


(i)  Stat.  1  Jac.  I.  c.  25;  21  Jac  I. 
c.  88. 


(7)  The  military  or  warlike  part  of  the  reign  of  Henry  II.     But  the  mi1i> 

the  feudal  system  was  abolished,  when  tary  tenures  still  remained  till  12  Car. 

personal  service  was  dispensed  with  for  II.  c.  24.     (See  Vol.  2,  p.  77). — Ch. 
a  pecuniary  commutation,  as  early  as 
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clauses  (A).  But  it  was  also  provided  (/)  that  no  man  should 
be  compelled  to  go  out  of  the  kingdom  at  any  rate,  nor  out  of 
his  shire  but  in  cases  of  urgent  necessity;  nor  should  provide 
soldiers  unless  by  consent  of  parliament.  About  the  reign  of 
King  Henry  VIII.,  or  his  children,  lieutenants  began  to  be 
introduced  (m),  as  standing  representatives  of  the  crown,  to 
keep  the  counties  in  military  order;  for  we  find  them  men- 
tioned as  known  officers  in  the  stat.  4  &  5  Ph.  &  M.  c.  3, 
though  they  had  not  been  then  long  in  use,  for  Camden 
speaks  of  them  (n)  in  the  time  of  Queen  Elizabeth,  as  extra- 
ordinary magistrates  constituted  only  in  times  of  difficulty  and 
danger.  But  the  introduction  of  these  commissions  of  lieute- 
nancy, which  contained  in  substance  the  same  powers  as  the 
old  commissions  of  array,  caused  the  latter  to  fall  into  disuse. 
In  this  state  things  continued  till  the  repeal  of  the  statutes 
of  armour  in  the  reign  of  King  James  the  First:  after  which, 
when  King  Charles  the  First  had,  during  his  northern  expe- 
ditions, issued  commissions  of  lieutenancy,  and  exerted  some 
military  powers,  which,  having  been  long  exercised,  were 
thought  to  belong  to  the  crown,  it  became  a  question  in  the 
long  parliament  how  far  the  power  of  the  militia  did  inherently 
reside  in  the  king ;  being  now  unsupported  by  any  statute,  and 
founded  only  upon  immemorial  usage.  This  question,  long 
agitated  with  great  heat  and  resentment  on  both  *sides,  be- 
came at  length  the  immediate  cause  of  the  fatal  rupture  be* 
tween  the  king  and  his  parliament:  the  two  houses  not  only 
denying  this  prerogative  of  the  crown,  the  legality  of  which 
perhaps  might  be  somewhat  doubtful  (8),  but  also  seizing  into 

(k)  Rushworth,  part  3,  pp.  662, 667.      25  Edw.  III.  st.  5,  c.  8. 
See  8  Rym.  374,  &c..  (m)  15  Ryra.  75. 

(/)  Stat  1  Edw.  III.  St  2,  c.  5  &  7;  (n)  Brit  103,  edit  1594. 


[   ♦412   ] 


(8)  The  legislature  has  declared, 
that  "  the  sole  supreme  government 
and  disposition  of  the  militia  is,  and 
by  the  laws  of  England  ever  was,  the 
undoubted  right  of  the  king,  and  that 
both  or  either  of  the  houses  of  parlia- 
ment cannot  nor  ought  to  pretend  to 
the  same."  (Sut  13  Car.  II.  c  6). 
Blackstone,  therefore,  by  admitting 
that   "  there  might   previously   have 


been  doubt  upon  the  subject,"  was 
certainly  not  adopting  "  the  tone  of  a 
prerogative  lawyer,"  as  some  have  ob- 
jected. The  most  jealous  patriot  need 
not  be  alarmed  at  the  admission,  that 
it  would  be  inconsistent  with  the  regal 
form  of  government  to  take  the  dispo- 
sition of  the  military  force  of  the  coun- 
try out  of  the  hands  of  the  king;  re> 
collecting  that  the  whole  of  that  force 
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their  own  hands  the  entire  power  of  the  militia,  the  iltegialil\ 
of  which  step  could  never  be  any  doubt  at  all. 

Soon  after  the  restoration  of  Kingr  Charles  the  Second, 
when  the  military  tenures  were  abolished,  it  was  thought  pro- 
per to  ascertain  the  power  of  the  militia,  to  recognise  the  sole 
right  of  the  crown  to  govern  and  command  them,  and  to  put 
the  whole  into  a  more  regular  method  of  military  subordina- 
tion (o) :  and  the  order  in  which  the  militia  now  stands  by  law 
is  principally  built  upon  the  statutes  which  were  then  enacted. 
It  is  true  the  two  last  of  them  are  apparently  repealed;  but 
many  of  their  provisions  are  re-enacted,  with  the  addition  of 
some  new  regulations,  by  the  present  militia  laws  (9);  the  ge- 
neral scheme  of  which  is,  to  discipline  a  certain  nomber  of  the 
inhabitants  of  every  county,  chosen  by  lot  for  three  years,  and 
officered  by  the  lord  lieutenant,  the  deputy  lieutenants,  and 
other  principal  landholders,  under  a  commission  from  the 
crown*  They  are  not  compellable  to  march  out  of  their  coun- 
ties, unless  in  case  of  invasion  or  actual  rebellion  within  the 
realm  (or  any  of  its  dominions  or  territories)  (/?),  nor  in  any 
case  compellable  to  march  out  of  the  kingdom  (10).     They 

(o)  13 Car.  II.  c  6;  l4Car.  II.  c3;  15Car.  II.  c4. 
(p)  Stat  16  Geo.  III.c.  3. 


mutt  necessarily  be  disbanded  at  the 
end  of  each  year,  unless  the  represen- 
tatives of  the  people  think  fit  to  con- 
tinue it  and  provide  for  its  support. 
The  times,  when  a  Icing,  or  minister, 
could  dream  of  raising  the  needful  sup- 
pliej  without  the  assent  of  parliament, 
are  gone  by. 

(9)  See  the  sututes  of  42  Geo.  III. 
cc.  90,  91,  and  57  Geo.  III.  c.  57. 

(10)  By  42  Geo.  III.  c.  90,  s.  Ill, 
in  all  cases  of  actual  invasion,  or  upon 
imminent  danger  thereof,  and  in  all 
cases  of  rebellion  or  insurrection,  it 
shall  be  lawful  for  his  majesty,  the  oc- 
casion being  first  communicated  to  par- 
liament, if  sitting,  if  not  sitting,  de- 
clared in  council,  and  notified  by  pro- 
clamation, to  order  the  militia  to  be 
embodied,  and  to  direct  them  to  be  led 
by  their  respective  officers  into  any  part 
of  this  Icingdom ;  but  neither  the  whole, 


nor  any  part,  shall  be  ordered  to  go  out 
of  Great  Britain.  (See  the  regulation:! 
respecting  the  militia  stated  at  large  in 
Burn,  tit.  Militia). — Ch. 

[It  is  surprising  that  anyone  should 
have  thought  this  law  contravened  by 
the  permission,  which  was  given  during 
the  late  war  to  the  English  militia  to 
vohtni€er  their  services  to  Ireland.  And 
with  respect  to  allowing  privates  in  the 
militia  to  volunteer  into  the  line ;  sis 
this  thinning  of*  their  regiments,  and 
picking  out  their  best  men  was  directly 
opposed  to  the  esprit  dm  corpa  of  every 
commanding  officer  of  militia,  it  would 
require  very  strong  and  express  proof 
(not  bare  assertion,  which  has  been  ha- 
zarded) to  make  it  believed,  that  "  the 
men  who  refused  to  volunteer  were 
often  miserably  harassed  by  double 
drills,  &C."— Ed.] 
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are  to  be  exercised  at  stated  times;  and  their  discipline  in  ge- 
neral is  liberal  and  easy;  but  when  drawn  out  into  actual  ser- 
vice they  are  subject  to  the  rigours  of  martial  law,  as  neces« 
sary  to  keep  them  in  order*  This  is  the  constitutional 
security  which  our  laws(j')  have  provided  for  the  public 
peace,  and  for  protecting  the  realm  against  foreign  or 
domestic  violence. 

When  the  nation  was  engaged  in  war,  more  veteran  troops  ofmartiaiuiw. 
and  more  regular  discipline  were  esteemed  to  be  necessary 
than  could  be  expected  from  a  mere  militia.  And  therefore 
at  such  times  more  rigorous  methods  were  put  iii  use  for  the 
^raising  of  armies,  and  the  due  regulation  and  discipline  of  the  [  *41 3  ] 
soldiery:  which  are  to  be  looked  upon  only  as  temporary  ex- 
crescences bred  out  of  the  distemper  of  the  state,  and  not  as 
any  part  of  the  permanent  and  perpetual  laws  of  the  kingdom. 
For  martial  law,  which  is  built  upon  no  settled  principles,  but 
is  entirely  arbitrary  in  its  decisions,  is,  as  Sir  Matthew  Hale 
observes  (r),  in  truth  and  reality  no  law,  but  something  in- 
dulged rather  than  allowed  as  a  law.  The  necessity  of  order 
and  discipline  in  an  army  is  the  only  thing  which  can  give  it 
countenance;  and  therefore  it  ought  not  to  be  permitted  in 
time  of  peace  (11),  when  the  king's  courts  are  open  for  all 
persons  to  receive  justice  according  to  the  laws  of  the  land. 
Wherefore,  Thomas  earl  of  Lancaster  being  condemned  at 
Pontefract,  15  Edward  IL  by  martial  law,  his  attainder  was 
reversed  1  Edw.  III.  because  it  was  done  in  time  of  peace  (s% 
And  it  is  laid  down  (/),  that,  if  a  lieutenant,  or  other,  that 
hath  commission  of  martial  authority,  doth  in  time  of  peace 
hang  or  otherwise  execute  any  man  by  colour  of  martial  law, 
this  is  murder;  for  it  is  against  magna  carta  (k).  The  petition 
of  right  (v)  moreover  enacts,  that  no  soldier  shall  be  quar- 
tered on  the  subject  without  his  own  consent  (tr);  and  that  no 

(q)  2  Geo.  III.  c.  20;  9  Geo.  III.  c  (/)  3  Inst  52. 

42;  16  Geo.  III.  c.  8 ;  18  Geo.  III.  c  («)  Cap.  29. 

14  &  59  ;  19  Geo.  III.  c.  72.  (o)  3  Car.  I.    (See  also  stat.  31  Car. 

(r)  HistC.  L.C.  2.  n.  d). 

(f)  2  Brad.  Append.  59.  (w)  Thus  in  Poland  no  soldier  can 


(It)  But  see  the  neit  page. 
VOL.  I.  MM 
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eommbsion  shall  issue  to  proceed  withiD  this  land  according 
to  martial  law.  And  whereas,  after  the  restoration.  King 
Charles  the  Second  kept  up  above  fite  thousand  regular 
troops,  by  his  own  authority,  for  guards  and  garrisons;  which 
King  James  the  Second  by  d^rees  increased  to  no  less  than 
thirty  thousand,  all  paid  from  his  own  civil  list;  it  was  made 
one  of  the  articles  of  the  bill  of  rights  (to),  that  the  raising  or 
keeping  a  standing  army  within  the  kingdom  in  time  of  peace, 
unless  it  be  with  consent  of  parliament,  is  against  law. 

But,  as  the  fashion  of  keeping  standing  armies,  which  was 
first  introduced  by  Charles  VII.  in  France,  a.  d.  i44d  (x)» 
has  of  late  years  universally  prevailed  over  Europe,  (thoi^ 
[  *414  ]  ^some  of  its  potentates,  being  unable  themselves  to  mamtain 
them,  are  obliged  to  have  recourse  to  richer  powers,  and  re- 
ceive subsidiary  pensions  for  that  purpose),  it  has  also  for 
many  years  past  been  annually  judged  necessary  by  our  l^^is* 
lature,  for  the  safety  of  the  kingdom,  the  defence  of  the  pos- 
sessions of  the  crown  of  Great  Britain,  and  the  preservatioD 
of  the  balance  of  power  in  Europe,  to  maintain  even  in  time 
of  peace  a  standing  body  of  troops,  under  the  command  of  the 
crown :  who  are,  however,  ipto  facto  disbanded  at  the  expira- 
tion of  every  year,  unless  continued  by  parliament.  And  it 
was  enacted  by  statute  10  W.  III.  c.  1,  that  not  more  than 
twelve  thousand  regular  forces  should  be  kept  on  foot  in  Ire* 
land,  though  paid  at  the  chaige  of  that  kingdom;  which  per- 
mission is  extended  by  statute  8  Geo.  IIL  c  19,  to  16,285 
men,  in  time  of  peace  (12). 

be  quartered  upon  the  gentry,  the  only     always  enacted,  that  soldiers  and  ca- 


freemen  in  that  republic  (Mod.  Uniy. 
Hist,  xxxiv.  23). 

[There  is  no  freeman  now  in  Poland. 
(See  antef  note  to  p.  410). 

[By  the  annual  mutiny  bill  it  is  now 

(12)  It  is  believed  this  limitation  of 
number  is  not  very  rigidly  adhered  to. 
But,  perhaps,  it  may  be  said,  Ireland 
is  m  ver  at  peace.  Nor  can  it  reason- 
ably be  expected  she  should  be  con- 
tented, until  complete  justice  is  done 
to  her.  Then,  and  not  before,  it  may 
be  hoped  that  it  will  be  possible  to 
govern  that  now  wretched  country  by 


▼airy  hones  nay  be  billeted  upon  vic- 
tuallers. — Ed.] 

(m^)  Stat.  1  W.  &  M.  St  2,  c.  2. 
,  (x)  Robertson,  Cha.  V.  i.  94. 


law,  and  not,  as  at  present,  solely  by 
the  sword.  The  editor,  however,  de- 
sires not  to  be  misunderstood,  as  if 
he  were  persuaded  the  repeal  of  the 
union  would  be  a  panacea  for  Irish 
grievances;  there  never  was  a  more 
corrupt  body  than  the  national  parlia- 
ment of  Ireland.  (See  antt,  p.  99, 
n.  16,  adfimm). 
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To  prevent  thje  executive  power  from  being  able  to  oppress, 
says  Baron  Montesqnieu  (or),  it  is  requisite  that  the  armies 
with  which  it  is  entrusted  should  consist  of  the  people,  and 
have  the  same  spirit  with  the  people;  as  was  the  case  at  Rome, 
till  Maiius  new  modelled  the  legions  by  enlisting  the  rabble 
of  Italy  and  laid  the  foundation  of  all  the  military  tyranny 
that  ensued.  Nothing,  then,  according  to  these  principles, 
ought  to  be  more  guarded  against  in  a  free  state,  than  making 
the  military  power,  when  such  a  one  is  necessary  to  be  kept 
on  foot,  a  body  too  distinct  from  the  people.  Like  ours,  it 
should  wholly  be  composed  of  natural  subjects;  it  ought  only 
to  be  enlisted  for  a  short  and  limited  time;  the  soldiers  also 
should  live  intermixed  with  the  people;  no  separate  camp,  no 
barracks,  no  inland  fortresses  should  be  allowed.  And  per- 
haps it  mi^t  be  still  better,  if,  by  dismissing  a  stated  number, 
and  enlisting  others  at  every  renewal  of  their  term,  a  circula- 
tion could  be  kept  up  between  the  army  and  the  people,  and 
the  citizen  and  the  soldier  be  more  intimately  connected 
together  (13). 

To  keep  this  body  of  troops  in  order,  an  annual  act  of  par-  Theanmui 
liament  likewise  passes,  "to  punish  mutiny  and  desertion,  """^^y**^*- 
*and  for  the  better  payment  of  the  army  and  their  quarters."     [  *4i5  ] 
This  regulates  the  manner  in  which  they  are  to  be  dispersed 
among  the  several  innkeepers  and  victuallers  throughout  the 
kingdom;  and  establishes  a  law  martial  for  their  government. 
By  this,  among  other  things,  it  is  enacted,  that,  if  any  oflScer 
or  soldier  shall  excite,  or  join  any  mutiny,  or,  knowing  of  it, 
shall  not  give  notice  to  the  commanding  oiBcer:  or  shall  de- 
sert, or  list  in  any  other  regiment,  or  sleep  upon  his  post,  or 
leave  it  before  he  is  relieved,  or  hold  correspondence  with  a 
rebel  or  enemy,  or  strike  or  use  violence  to  his  superior  officer, 
or  shall  disobey  his  lawful  commands :  such  offender  shall  suf- 
fer such  punishment  as  a  court  martial  shall  inflict,  though  it 
extend  to  death  itself. 

However  expedient  the  most  strict  regulations  may  be  in 

(jc)  Sp.  L.  ii.  6. 


(18)  It  may  be  doubted  whether  it  continental  practice  of  conscription 
would  be  practicable  to  carry  such  a  would  not  be  tolerated  here,  with  re- 
system  into  execution  by  the  means  of  ference  to  levies  for  foreign  and  coh- 
voluntary  enlistment  alone;    and  the  nio/ service.     (See  ;>m/,  p.  419,  n.  21). 
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time  of  actual  var,  yet  in  times  of  pfofouDd  peace  m  Ihtle  re- 
lajuition  of  military  rigour  vould  Dot,  cxie  should  hope,  be 
productire  of  much  incooTenienoe.     And  npoo  this  prioa- 
ple,  though  by  our  standing  laws  (jr)  (still  rrpnining  in  force, 
though  not  attended  to),  desertion  in  tione  of  var  is  made  ft- 
lony,  without  benefit  of  clergy,  and  the  offenee  is  tiiable  by  a 
jury  and  before  justices  at  the  coomoo  law;  yet,  by  our  mili- 
tia laws  before  mentioned,  a  miidi  lighter  ponisfament  b  in- 
flicted for  desertion  in  time  of  peaee.     So,  by  the  Ronaa  law 
also,  desertion  in  time  of  war  was  punished  with  death,  but  more 
mildly  in  time  of  tranquillity  (r).     But  our  motinj  act  makes 
no  such  distinction:  for  any  of  the  bnlts  aboie  meDtkmed  are, 
equally  at  all  times,  punishable  with  death  itself  if  a  court 
martial  shall  think  proper.     Tliis  diacretionaiy  power  of  the 
court  martial  is  indeed  to  be  gmded  by  the  directioiis  of  the 
crown;  which,  with  regard  to  military  offimoes,  has  almost  an 
absolute  legislative  power  {a).     ^  Hb  majesty,"  says  the  act, 
*^  may  form  articles  of  war,  and  constitute  courts  martial,  with 
power  to  try  any  crime  by  such  articles,  and  inflict  penalties 
by  sentence  or  judgment  of  the  same."     A  vast  and  most  im- 
portant trust!  an  unlimited  power  to  create  crimes,  and  annex 
to  them  any  punishments,  not  extending  to  life  or  limb  (14). 
[  ^416  ]     These  are  indeed  forbidden  to  be  inflicted,  ^except  for  crimes 
declared  to  be  so  punishable  by  this  act;  which  crimes  we 
have  just  enumerated,  and  among  which  we  may  observe  that 
any  disobedience  to  lawful  commands  is  one.  Perhaps  in  some 
future  revision  of  this  act,  which  is  in  many  respects  hastily 
penned,  it  may  be  thought  worthy  the  wisdom  of  parliament 
to  ascertain  the  limits  of  military  subjection,  and  to  enact  ex- 
press articles  of  war  for  the  government  of  the  army,  as  is  done 
for  the  government  of  the  navy:  especially  as  by  our  present 
constitution,  the  nobility  and  gentry  of  the  kingdom,  who 
serve  their  country  as  militia  officers,  are  annually  subjected 
to  the  same  arbitrary  rule  during  their  time  of  exercise. 

(y)  Stat  16  Heiu  VI.  c.  19 ;  2  &  8  is  given  to  the  lords  of  the  ad]nix«lty» 

Edw.  VL  c.  2.  by  another  annual  act  "  for  the  regula- 

(c)  Ft  49.  16.  5.  tion    of  his    miyesty's   marine  forces 

(a)  A  like  power  over  the  marines  while  on  shore.*' 


(H)  Or  to  transportation  as  a  felon.   (Stat  3  &  4  GuL  IV.  c.  6), 
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One  of  the  greatest  advantages  of  our  English  law  is,  that 
not  only  the  crimes  themselves  which  it  punishes^  but  also  the 
penalties  which  it  inflicts,  are  ascertained  and  notorious;  no* 
thing  is  left  to  arbitrary  discretion:  the  king  by  his  judges  dis- 
penses what  the  law  has  previously  ordained;  but  is  not  him- 
self the  legislator.  How  much  therefore  is  it  to  be  regretted 
that  a  set  of  men,  whose  bravery  has  so  often  preserved  the 
liberties  oi  their  country,  should  be  reduced  to  a  state  of  ser- 
vitude in  the  midst  of  a  nation  of  freemen !  for  Sir  Edward 
Coke  will  inform  us  (a),  that  it  is  one  of  the  genuine  marks  of 
servitude,  to  have  the  law,  which  is  our  rule  of  action,  ^either 
concealed  or  precarious:  ^^  misera  est  serviius  ubijus  est  vagwm, 
out  incofffiitumJ*  Nor  is  this  state  of  servitude  quite  consis- 
tent with  the  maxims  of  sound  policy  observed  by  other  free 
nations.  For  the  greater  the  general  liberty  is  which  any 
state  enjoys,  the  more  cautious  has  it  usually  been  in  intro- 
ducing slavery  in  any  particular  order  or  profession.  These  men, 
as  Baron  Montesquieu  observes  {b),  seeing  the  liberty  which 
others  possess,  and  which  they  themselves  are  excluded  from, 
are  apt  (like  eunuchs  in  the  eastern  seraglios)  to  live  in  a  state 
of  perpetual  envy  and  hatred  towards  the  rest  of  the  commu- 
nity, and  indulge  a  malignant  pleasure  in  contributing  to  de- 
stroy those  privileges  to  which  they  can  never  be  admitted. 
Hence  have  many  free  states,  by  departing  firom  this  rule, 
been  endangered  by  the  revolt  of  *their  slaves;  while  in  abso^  [  *4I7  ] 
lute  and  despotic  governments,  where  no  real  liberty  exists, 
and  consequently  no  invidious  comparisons  can  be  formed, 
such  incidents  are  extremely  rare.  Two  precautions  are  there- 
fore advised  to  be  observed  in  all  prudent  and  free  govern- 
ments: 1.  To  prevent  the  introduction  of  slavery  at  all;  or, 
2.  If  it  be  already  introduced,  not  to  intrust  those  slaves  with 
arms;  who  will  then  find  themselves  an  overmatch  for  the  free- 
men* Much  less  ought  the  soldiery  to  be  an  exception  to 
the  people  in  general,  and  the  only  state  of  servitude  in 
the  nation  (15). 

(a)  4  Inst  332.  (6)  Sp.  L.xv.  12. 


(15)  The    constitutional    spirit   in  of  the  Bimy  from  the  people  it,  to  a 

which  this  chapter  is  penned,  cannot  considerable  extent,  an  almost  inevi- 

be  too  much  admired.     It  is   to  be  table  evil  in  our  complicated   system 

feared,  however,  that  the  separation  of  society.     Undoubtadiy,  however,  it 
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But  as  soldiers,  by  this  annual  act,  are  thus  put  in  a  worse 
condition  than  any  other  subjects,  so  by  the  humanity  of  our 
standing  laws  they  are  in  some  cases  put  in  a  much  better. 
By  statute  43  Eliz.  c  3,  a  weekly  allowance  is  to  be  raised  in 
every  county  for  the  relief  of  soldiers  that  are  sick,  hurt,  and 
maimed;  not  forgetting  the  royal  hospital  at  Chelsea  for  such 
as  are  worn  out  in  their  duty.  Officers  and  sddiers  that  baine 
been  in  the  king's  service  are,  by  several  statutes  enacted  at 
the  close  of  several  wars,  at  liberty  to  use  any  trade  or  occu- 
pation they  are  fit  for,  in  any  town  in  the  kingdom  (except 
the  two  universities),  notwithstanding  any  statute  custom,  or 
charter  to  the  contrary  (16).  And  soldiers  in  actual  mSitary 
service  may  make  nuncupative  wills,  and  dispose  of  their  goods^ 
wages,  and  other  personal  chattels,  without  those  formsE,  so- 
lemnities, and  expenses,  which  the  law  requires  in  other 
cas6s  (c).  Our  law  does  not  indeed  extend  diis  privil^e  so 
for  as  the  civil  law;  which  carried  it  to  an  extreme  that 
borders  upon  the  ridiculous.  For  if  a  soldier,  in  the  ar- 
ticle of  death,  wrote  any  thing  in  bloody  letters  on  his 
shield,  or  in  the  dust  of  liie  field  with  hb  sword,  it  was  a 
very  good    military  testament  {d).      And   thus   much    for 


{c)  Stat.  29  Car.  II.  c.  3;  5  W.  III.  aut  m  pulvere  hucripterimi  gtadiQ 

c.  21,  8. 6.  ipso  iewtpore  fuot  hi  prmlia,  vtte 

(d)  Si  mUUei  quid  te  eljfpeo  litirit  denliMqwmat,  hajuiwndi  tmimntatem  sim 

tanguine  iuo  rutUanHbut  odnotaverMf  bilem  etie  oparUt.  (Cod.  6.  21.  15). 


u  an  evil ;  and  one  which  ought  to  be 
regarded  with  jealousy,  and  circum- 
scribed as  much  as  possible.  The  dis- 
cretionary power  of  courts  martial,  and 
the  almost  absolute  legislative  power 
of  the  crown  with  regard  to  military 
offences,  are  certainly  not  in  harmony 
with  the  other  institutions  of  a  free 
eountry ;  but,  the  condition  of  merce- 
naries must  always  be  one  of  servitude, 
except  in  those  cases,  (of  which  history 
affords  too  frequent  examples),  when 
the  soldiery  usurp  dictation  over  the 
state  which  pays  them.  This  would, 
to  the  body  of  the  people,  be  an  evil  of 
such  incalculably  greater  magnitude, 
than  the  restriction,  with  regard  to  the 
military  class,  of  the  general  constitu- 


tional rights  of  citizens,  that,  whilst  a 
standing  army  is  necessary,  (and  in 
the  actual  state  of  the  world  there 
seems  Ao  prospect  of  its  being  dis- 
pensed with),  the  enforcement  of  dis- 
cipline, even  by  regulations  of  an  ar- 
bitrary character,  is  the  least  inis<> 
chievous  of  two  untoward  altemativea. 
The  abomination,  however,  of  degrad- 
ing corporal  punishments,  for  offences 
not  capital,  ought  to  be,  not  partially 
abated,  but  totally  suppressed;  or,  at 
all  events,  emergencies  arising  in  the 
field,  during  the  actual  period  of  a 
campaign,  should  be  the  only  cases  of 
exception. 

(16)  See  pottt  p.  427,  n.  11,  and  the 
Stat,  5  a  6  Gul.  IV.  therein- cited. 
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the  military  state,  as  ackEK>wledged   by  the   laws  of  Eng- 
land (17). 

The  maritime  state  is  nearly  related  to  the  former,  though  or  UMmaritiiDo 
much  more  agreeable  to  the  principles  of  our  free  constitution.  "^^ 
^The  royal  navy  of  England  hath  ever  been  its  greatest  de-     [  *418  ] 
fence  and  ornament;  it  is  its  antient  and  natural  strength; 
the  floating  bulwark  of  the  island;  an  army  from  which,  how- 
ever strong  and  powerful,  no  danger  can  ever  be  apprehended 
to  liberty;  and  accordingly  it  has  been  assiduously  cultivated 
even  from  the  earliest  ages.     To  so  much  perfection  was  our  Theitwior 
naval  reputation  arrived  in  the  twelfth  century,  that  the  code 
of  maritime  laws,  which  are  called  the  laws  of  Oleron,  and  are 
received  by  all  nations  in  Europe  as  the  ground  and  substruc* 
tion  of  all  their  marine  constitutions  (18),   was  confessiedly 


(17)  It  U  now  fully  estabUshed,  that 
neither  the  full  pay  nor  half  pay  of  an 
officer,  or  any  person  in  a  military  or 
naval  character,  can  in  any  instance  be 
assigned  before  it  is  due;  as  the  ob- 
ject of  such  pay  is  to  enable  those  who 
receive  it  always  to  be  ready  to  serve 
their  country  with  that  decency  and 
dignity  which  their  respective  sta- 
tions and  characters  require.  (4  T.  R. 
248;  H.  BL628) Ch. 

[In  the  case  of  Stone  v.  Liddgrdali, 
(2  Anstr.  539),  Chief  Baron  Macdonald 
said : — "  In  cases  of  this  kind  the  public 
is  immediately  interested  ;  the  subject 
being  a  grant  from  them  to  their  ser- 
vants, the  nature  of  that  grant,  and  the 
conditions  to  which  it  is  subject,  may 
well  be  ascertained  from  considering 
the  ends  of  public  policy  in  making  the 
grant,  without  admitting  the  same 
principle  of  decision  in  cases  of  a  mere 
private  nature."  And  it  was  held,  that, 
neither  at  law  nor  in  equity  is  the  half 
pay  of  an  officer  assignable,  or  attach- 
able. This  doctrine  was  recognised  in 
M*Cttrikyv,  Qoold,  (1  BaU.  &  Beat  389). 
And  by  the  stat.  of  7  Geo.  IV.  c.  57, 
a.  29,  it  is  enacted,  that  the  usual  as- 
signment to  the  provisional  or  other 
assignee  or  assignees  of  the  insolvent 
debtors  court  shall  not  extend  to  enti- 
tle the  assignee  or  assignees  to  the  pay, 


half  pay,  or  pension  of  any  officer  of  the 
army  or  navy  ;  provided,  that  it  shall 
be  lawful  for  the  said  court  to  order  that 
such  portion  of  such  pay,  half  pay,  or 
pension,  as  on  communication  from  the 
said  court  to  the  Secretary  at  War  or 
the  Lords  of  the  Admiralty,  he  or  they 
may  consent  to  in  writing,  shall  be  paid 
to  such  assignee  or  assignees,  in  order 
that  the  same  may  be  applied  in  pay- 
ment of  the  debts  of  such  prisoner. 
—Ed.] 

(18)  This  statement,  perhaps,  as- 
sumes too  much  credit  to  our  own 
country,  if  it  be  intended  to  assert  ita 
positive  priority  in  this  important  mat- 
ter. It  rather  seems,  that  the  first  di- 
gest of  the  previously  discordant  mate- 
rials of  maritime  law  was  the  "  Conto- 
lato  del  mare"  a  code  published  in  the 
twelfth  century  by  the  kings  of  Arragon, 
with  the  sanction  of  most  of  the  other 
European  sovereigns,  and  which  early 
in  the  thirteenth  century  was  generally 
received  as  law ;  and  though  not  quite 
unexceptionable  in  some  respects,  its 
regulations  are  still  of  very  high  autho- 
rity in  every  maritime  state  in  Europe. 
The  collection  of  maritime  laws  neU  in 
point  of  time,  as  well  as  of  celebrity,  is 
confessedly  that  of  Oleron.  (See  1 
Marsh,  on  Insur.  16,  and  the  authori- 
ties there  cited). 
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Provifkmi  of  the 
navigtUoD  acts. 


compiled  by  our  King  Richard  the  First,  at  the  Isle  of  Oleron, 
on  the  coast  of  France,  then  part  of  the  possessions  of  the 
crown  of  England  (e).  And  yet,  so  tastly  inferior  were  our 
ancestors  in  this  point  to  the  present  age,  that,  eYen  in  the 
maritime  reign  of  Queen  Elizabeth,  Sir  Edward  Coke  (y) 
thinks  it  matter  of  boast  that  the  royal  navy  of  England  then 
consisted  of  three  and  thirty  ships.  The  present  condition  of 
our  marine  is  in  great  measure  owing  to  the  salutary  proTi- 
sions  of  the  statutes  called  the  Navigation  Acts  (19) ;  where- 
by the  constant  increase  of  English  shipping  and  seamen  was 
not  only  encouraged,  but  rendered  unavoidably  necessary.  By 
the  statute  5  Ric.  II.  c  3,  in  order  to  augment  the  navy  of 
England,  then  greatly  diminished,  it  was  ordained  that  none 
of  the  king's  liege  people  should  ship  any  merchandise  out  of 
or  into  the  realm  but  only  in  ships  of  the  king's  ligeance,  on 
pain  of  forfeiture.  In  the  next  year,  by  statute  6  Ric.  11.  c  8, 
this  wise  provision  was  enervated,  by  only  obliging  the  mer- 
chants to  give  English  ships,  if  able  and  sufficient,  the  prefer- 
But  the  most  beneficial  statute  for  the  trade  and  com- 


ence. 


merce  of  these  kingdoms  is  that  navigation  act,  the  rudiments 
of  which  were  first  framed  in  1650  (y),  with  a  narrow  partial 
view:  being  intended  to  mortify  our  own  sugar  blands,  which 
were  disaffected  to  the  parliament,  and  still  held  out  for 
Charles  II.,  by  stopping  the  gainful  trade  which  they  then 
carried  on  with  the  Dutch  {h) ;  and  at  the  same  time  to  clip 
the  wings  of  those  our  opulent  and  aspiring  neighbours.  This 
prohibited  all  ships  of  foreign  nations  from  trading  with  any 

(e)  4  Inst  144 ;  Coutumes  de  UMer,  2.     (g)  ScobeU,  ISS. 

(/)  4  Inst  60.  (*)  Mod.  Un.  Hist  xli.  289. 


(19)  Whether  the  old  navigation  acts 
were,  or  were  not,  judicious  at  the  time 
they  were  framed)  their  utility  had,  by 
the  lapse  of  time  and  the  change  of  cir- 
cumstances, become  more  than  doubt- 
All,  before  they  were  relaxed  by  mo^ 
dern  statutes.  As  to  the  present  state 
of  the  law  with  respect  to  the  revenue 
of  customs,  navigation,  and  smuggling, 
see  the  statutes  of  S  &  4  Gul.  IV.  cc.  50, 
51,  52,  53,  54,  55,  5^,  57,  58,  59,  60, 
%  61,  with  the  statutes  of  4  Ac  5  Gul. 


IV.  cc  13  &  89,  and  5  &  6  GuL  IV. 
c.  66.  All  the  acts  relative  to  these 
three  important  subjects,  which  were 
passed  previously  to  the  year  1833,  are 
repealed,  with  the  exception  of  Uiose 
expressly  mentioned  in  the  third  section 
of  the  statute  of  3  &  4  Gul.  IV.  c.  50. 
This  exception,  to  be  sure,  still  leaves 
the  code  a  very  multifarious  one, 
though  it  very  greatiy  lessens  both  its 
bulk  and  its  perplexity. 
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English  plantations  *  without  licence  from  the  council  of  state*  [  *419  ] 
In  1651  (0  the  prohibition  was  extended  also  to  the  mother 
country;  and  no  goods  were  suffered  to  be  imported  into  Eng- 
land, or  any  of  its  dependencies,  in  any  other  than  English 
bottoms;  or  in  the  ships  of  that  European  nation  of  which  the 
merchandize  imported  was  the  genuine  growth  or  manufacture. 
At  the  restoration,  the  former  provisions  were  continued,  by 
statute  12  Car.  II.  c.  18^  with  this  very  material  improvement 
that  the  master  and  three-fourths  of  the  mariners  shall  also 
be  English  subjects. 

Many  laws  have  been  made  for  the  supply  of  the  royal  navy  Navai  kwt. 
with  seamen  (20);  for  their  regulation  when  on  board;  and 
to  confer  privileges  and  rewards  on  them  during  and  after 
their  service. 

1.  First,  for  their  supply.  The  power  of  impressing  sea-  i^F(»  supply  or 
faring  men  for  the  sea  service  by  the  king's  commission,  has 
been  a  matter  of  some  dispute,  and  submitted  to  with  great 
reluctance;  though  it  hath  very  clearly  and  learnedly  been 
shewn,  by  Sir  Michael  Foster  Q*),  that  the  practice  of  im» 
pressing,  and  granting  powers  to  the  admiralty  for  that  pur- 
pose, is  of  very  antient  date,  and  hath  been  uniformly  conti- 
nued by  a  regular  series  of  precedents  to  the  present  time  (21); 


(0  Scobell,  176. 


U)  Rep.  154. 


(20)  The  statute  of  5  &  6  GuL  IV. 
c.  19,  though  professing  to  relate  to 
merchant  seamen,  has  the  supply  of 
the  royal  navy  in  view. 

(21)  See  iZex  v.  Tubb,  (Cowp.  518) ; 
Ex  parU  J.  Fox,  (5  T.  R.  277).  The 
legality  of  the  practice  is  established ; 
but  its  violation  of  equal  rights  can 
hardly  be  denied,  even  by  those  who 
attempt  to  vindicate  such  violation  upon 
the  plea  of  necessity.  If  this  necessity, 
which  has  been  well  termed  "  the  ty- 
rant's common  plea,"  be  real ;  the  ge- 
neral body  of  the  community  who 
compel  one  class  of  their  fellow  subjects 
to  submit  to  this  sacrifice  of  their  li- 
berty and  exposure  of  their  lives, 
should  at  least  be  liberal  paymasters ; 
and  if  the  wages  of  seamen  in  king's 
ships  were   always   somewhat  higher 


than  the  wages  given  in  the  merchant 
service,  this  temptation,  together  with 
the  chance  of  prise-money,  would  pro- 
bably make  impressment  less  called  for. 
No  doubt,  this  would  cause  additional 
expense ;  but  ought  not  the  compulsory 
sacrifices  insisted  on  to  be  handsomely 
rewarded?  An  impressed  sailor  is 
placed  out  of  the  pale  of  freemen ;  but 
ought  not  every  practicable  provision 
for  his  comfort,  and  that  of  his  family, 
to  be  made  by  those  for  whose  security, 
or  interests,  hia  privation  of  freedom 
has  been  enforced  ?  Does  the  "  ne- 
cessity" contended  for  mean,  that  all 
the  inconvenience  arising  therefrom 
shall  be  borne  by  one  class  ?  If  such 
a  prospect  of  increased  expense  should 
make  the  nation  less  willing  to  engage 
in  hostilities,  will  that  be  a  very  great 
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««r,  pr«fer,  lia^iliij 
haJWL)  we  hare  little 
lotli  Uttrt,  whiift  the  law  «f 
Bkent  is  in  farce.  In  calling  far  the 
•erviees  of  every  ftobject  of  a  state,  m 
rotaiMm  and  withovt  distinctioB,  §ar  a 
\t$mvtd  trm,  and  lor  the  defence  of  hb 
own  bcarth«  there  is  neither  ineqnafity 
nor  un&tr  Hifringement  of  liberty ;  hot, 
can  this  be  trwiy  said  when  the  can  fer 
foreign  senrice  is  enlbreed  only  against 
one  portion  of  the  people?  Some 
alleviation  of  the  hardship  of  tmpresa- 
Rient  has  been  made  by  the  statote 
of  6  Ik  6  GuL  IV.  c.  24,  which  enacts, 


kxm  1 


bc^  when  his 
has  expired, 
I  cases  o£  esergency,  detain 
a  fnitha'  period  of  six  nkondis, 
tmdk  emergtmcg  skaO  hose 
The  last  recited  dSscretion- 
ary  power  asakes  it  very  improbable 
that  any  impiessed  seaman  shoald  erer 
obtain  his  disrharge  during  time  of  war. 
After  an  impressed  sramsn  has  been 
disdiargcd,  howerer  long  he  may  hare 
senred  compolsorily,  his  protection 
against  re-tmpressment  lasts,  in  no 
case,  more  Aan  two  years. 
See  amU,  p.  414,  n.  13. 
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from  being  impressed.  And  ferrymen  are  also  said  to  be  pri- 
vileged from  being  impressed,  at  common  law  (o).  All  which 
do  miost  eyidently  imply  a  power  of  impressing  to  reside  some- 
where; and,  if  any  where,  it  most,  from  the  spirit  of  oiir  con- 
stitution, as  well  as  from  the  frequent  mention  of  the  king's 
commission,  reside  in  the  crown  alone. 

But,  besides  this  method  of  impressing,  which  is  only  defen- 
sible from  public  necessity,  to  which  all  private  consideratidns 
must  give  way,  there  are  other  ways  that  tend  to  the  increase 
of  seamen,  and  manning  the  royal  navy.  Parbhes  may  bind 
out  poor  boys  apprentices  to  masters  of  merchantmen  (22), 
who  shall  be  protected  from  impressing  for  the  first  three 
years;  and,  if  they  are  impressed  afterwards,  the  masters  shall 
be  allowed  their  wages  {p)i  great  advantages  in  point  of  Wage^ 
are  given  to  volunteer  seamen,  in  order  to  induce  them  to 
enter  into  his  majesty's  service  {q);  and  every  foreign  seaman, 
who  during  a  war  shall  serve  two  years  in  any  man  of  war, 
merchantman,  or  privateer,  is  naturalized  ipso  facto  (r).  About 
the  middle  of  King  William's  reign,  a  scheme  was  set  on 
foot  (/)  for  a  register  of  seamen  to  the  number  of  thirty  thou- 
sand, for  a  constant  and  regular  ^pply  of  the  king^s  fleet; 
with  great  privileges  to  the  registered  men,  and,  on  the  other 
hand,  heavy  penalties  in  case  of  their  non-appearance  when 
called  for:  but  this  registry,  being  judged  to  be  ineffectual  as 
well  as  oppressive,  was  abolished  by  statute  9  Ann.  c  21  (23). 

2.  The  method  of  ordering  seamen  in  the  royal  fleet,  and  2.  Disdpunoof 
keeping  up  a  regular  discipline  there,  is  directed  by  certain 
express  rules,  articles,  and  orders,  first  enacted  by  the  autho* 
rity  of  parliament  soon  after  the  restoration  {t)\  but  since 
new-modelled  and  altered,  after  the  peace  of  Aix-la-Cha- 

(0)  Sav.  14.  (r)  Stat  13  Geo.  II.  c.  3. 

(p)  Stat.  2  Ann.  c.  6.  («)  Stat  7  &  8  W.  III.  c.  21. 

{q)  Stat  31  Geo.  II.  c.  10.  (/)  Stat  13  Car.  II.  st  1,  c  9. 


(22)  New  regulations  are  made  as  to  depend  on  a  large,  constant,  and  ready 
this  matter,  by  the  statute  of  5  &  5  supply  of  seamen,  as  well  for  carrying 
Gul.  IV.  c.  19,  ss.  26 — 39.  on  the   commerce  as  for  the  dtfenct 

(23)  But,  the  statute  of  5  &  6  Gul.  thereof,"  proceeds  to  enact,  that  a 
IV.  c.  19,  after  reciting  that,  "  the  register  of  all  merchant  seamen  shall 
prosperity,  strength,  and  safety  of  His  be  kept. 

Majesty's    dominions    do    principally 


■aUora. 
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pelle  (u),  to  remedy  some  defects  which  were  of  fiatal  conae* 
quence  in  conducting  the  preceding  war.  In  these  articles  of 
the  navy  almost  every  possible  offence  is  set  down,  and  the 
punishment  thereof  annexed:  in  which  respect  the  seamen 
have  much  the  advantage  over  their  brethren  in  the  land  ser- 
vice, whose  articles  of  war  are  not  enacted  by  parliament,  but 
framed  from  time  to  time  at  the  pleasure  of  the  crown.  Yet 
from  whence  this  distinction  arose,  and  why  the  executive 
power,  which  is  limited  so  properly  with  regard  to  the  navy, 
should  be  so  extensive  with  regard  to  the  army,  it  is  hard  to 
assign  a  reason :  unless  it  proceeded  from  the  perpetual  esta- 
blishment of  the  navy,  which  rendered  a  permanent  law  for 
their  regulation  expedient;  and  the  temporary  duration  of  the 
army,  which  subsisted  only  from  year  to  year,  and  might  there- 
fore with  less  danger  be  subjected  to  discretionary  govern- 
ment. But,  whatever  was  apprehended  at  the  first  formation 
of  the  mutiny  act,  the  regular  renewal  of  our  standing  force 
at  the  entrance  of  every  year  has  made  this  distinction  idle. 
For,  if  from  experience  past  we  may  judge  of  future  events, 
the  army  is  now  lastingly  ingrafted  into  the  British  constitu- 
tion, with  this  singularly  fortunate  circumstance,  that  any 
branch  of  the  legislature  may  annually  put  an  end  to  its  l^gal 
existence,  by  refusing  to  concur  in  its  continuance  (24). 
3  Privileges  of  3.  With  regard  to  the  privileges  conferred  on  sailors,  they 

are  pretty  much  the  same  with  those  conferred  on  soldiers; 
with  regard  to  relief  when  maimed  or  wounded,  or  superan- 
nuated, either  by  county  rates  or  the  royal  hospital  at  Green- 
wich; with  regard  also  to  the  exercise  of  trades,  and  the  power 
of  making  nuncupative  testaments;  and,  farther  (to),  no  sea- 
man aboard  his  majesty's  ships  can  be  arrested  for  any  debt, 
unless  the  same  be  sworn  to  amount  to  at  least  twenty  pounds; 
though,  by  the  annual  mutiny  acts,  a  soldier  may  be  arrested 
for  a  debt  which  extends  to  half  that  value,  but  not  to  a  less 
amount  (25). 

(ti)  Stat.  22  Geo.  II.  c.  28,  amended  by  19  Geo.  III.  c.  17. 
(w)  Stat  31  Geo.  II.  c.  10. 


(24)  See  ante,  p.  412,  n.  8.  passed  to  encourage  attempts  to  dts- 

(25)  Here  it  may  not  be  improper  cover  the  longitude  at  sea :  and  by  the 
to  add,  that,  since  the  time  of  queen  14  Geo.  III.  c.  66,  which  has  repealed 
Anne,  a  variety  of  statutes  have  been  the  former  statutes,  it  is  enacted,  that 
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the  author  of  any  useful  and  practica* 
ble  plan  to  discover  the  longitude  at 
sea,  either  by  time-keepers  or  astro- 
nomical calculations,  shall  be  entitled 
to  a  reward  of  50002.  if  the  longitude 
can  be  determined  at  sea  within  a 
degree  of  a  great  circle,  or  sixty  geo- 
graphical miles  ;  to  75002.  if  within  | 
of  a  degree ;  and  to  10,000/.  if  within 
4  a  degree.  And  if  any  useful  disco- 
very shall  be  made  respecting  the  lon- 
gitude, though  not  entitled  to  those 
great  rewards,  or  if  any  beneficial  im- 
provement shall  be  introduced  into  na- 
vigation, the  commissioners  of  the  lon- 
gitude nuty  award  such  less  sum  as 
they  think  the  ingenuity  or  industry  of 
the  author  deserves. 


And  by  16  Geo.  III.  c.  6,  if  any  ship 
discovers  a  passage  between  the  Atlan- 
tic and  Pacific  oceans,  beyond  the  52nd 
degree  north  latitude,  the  owner  or 
commander,  if  a  king's  ship,  shall  re- 
ceive 20,0002.;  and  50002.  shall  be 
given  in  like  manner  to  the  first  ship 
that  shall  approach  within  one  degree 
of  the  north  pole. — Ck. 

[By  the  stat.  of  7  &  8  Geo.  IV.  c.  71, 
no  person  whatever  can  be  arrested  on 
mesne  process  where  the  debt  or  cause 
of  action  is  under  twenty  pounds.  The 
statute  of  1  QuL  IV.  c.  14,  s.  3,  enacts 
that  no  marine,  and  the  stat  of  1  GuL 
IV.  c.  15,  s.  3,  enacts  that  no  soldier, 
shall  be  arrested  for  a  debt  under  thirty 
pounds. — Ed.] 
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OF  MASTER  AND  SERTAKT. 


Of  the  righu  of 
I>enons  in  their 
private  econo- 
mical relations. 


1.  Ma<iter  and  ser- 
vant. 


2.  Hitaband  and 
wife. 


,1.  Parent  and 
child. 


4.  Guardian  and 
ward. 
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Having  thus  commented  on  the  rights  and  duties  of  per- 
sons, as  standing  in  the  public  relations  of  magistrates  and 
people,  the  method  I  have  marked  out  now  leads  me  to  con- 
sider their  rights  and  duties  in  private  ceconomical  relations. 

The  three  great  relations  in  private  life  are,  1.  That  of 
master  and  servant  (1);  which  is  founded  in  convenience, 
whereby  a  man  is  directed  to  call  in  the  assistance  of  others, 
where  his  own  skill  and  labour  will  not  be  sufficient  to  answer 
the  cares  incumbent  upon  him.  2.  That  of  hiuband  and  wife; 
which  is  founded  in  nature,  but  modified  by  civil  society:  the 
one  directing  man  to  continue  and  multiply  his  species,  the 
other  prescribing  the  manner  in  which  that  natural  impidse 
must  be  confined  and  regulated.  3.  That  ot parent  and  child, 
which  is  consequential  to  that  of  marriage,  being  its  principal 
end  and  design:  and  it  is  by  virtue  of  this  relation  that  infants 
are  protected,  maintained,  and  educated.  But,  since  the 
parents,  on  whom  this  care  is  primarily  incumbent,  may  be 
snatched  away  by  death  before  they  have  completed  their 
duty,  the  law  has  therefore  provided  a  fourth  relation ;  4. 
That  of  fftiardian  and  ward,  which  is  a  kind  of  artificial 
parentage,  in  order  to  supply  the  deficiency,  whenever  it  bap- 
pens,  of  the  natural.     Of  all  these  relations  in  their  order. 

*In  discussing  the  relation  of  master  and  servant,  I  shall,  first, 
consider  the  several  sorts  of  servants,  and  how  this  relation  is 
created  and  destroyed;  secondly,  the  efiect  of  this  relation 
with  regard  to  the  parties  themselves;  and,  lastly,  its  effect 
with  regard  to  other  persons. 


(1)  The  subject  of  ii\juries  to  the     between   master  and    servant  is   dU- 
rights  which    arise  from  the  relation      cussed  in  Vol.  3,  p.  141. 
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I.  As  to  the  several  sorts  of  servants:  I  have  formerly  ob-  i.  oriiwievcrai 

,  ,  •'  lOrU  of  MTTftDU. 

served  (a)  that  pure  and  proper  slavery  does  not,  nay  cannot, 
subsist  in  Engkmd  (2):  such  I  mean,  whereby  an  absolute  and 
unlimited  .power  is  given  to  the  master  over  the  life  and  for- 
tune of  the  slave.  And  indeed  it  is  repugnant  to  reason,  and 
the  principles  of  natural  law,  that  such  a  state  should  sub* 
sist  any  where.  The  three  origins  of  the  right  of  slavery,  as«  slavery  «riwf 
signed  by  Justinian  (A),  are  all  of  them  built  upon  false  foun- 
dations (c)«  As,  first,  slavery  is  held  to  arise  ^^jure  gentitan^^^  i.  ay  conquest, 
from  a  state  of  captivity  in  war ;  whence  slaves  are  called  man- 
ci/no,  quati  manu  capti*  The  conqueror,  say  the  civilians, 
had  a  right  to  the  life  of  his  captive;  and,  having  spared  that, 
has  a  right  to  deal  with  him  as  he  pleases.  But  it  is  an  un- 
true position,  when  taken  generally,  that,  by  the  law  of  nature 
v^or  nations,  a  man  may  kill  his  enemy:  he  has  only  a  right  to 
kill  him,  in  particular  cases;  in  cases  of  absolute  necessity,  for 
self-defence ;  and  it  is  plain  this  absolute  necessity  did  not 
subsist,  since  the  victor  did  not  actually  kill  him,  but  made 
him  prisoner.  War  is  itself  justifiable  only  on  principles  of 
self-preservation ;  and  therefore  it  gives  no  other  right  over 
prisoners  but  merely  to  disable  them  from  doing  harm  to  us, 
by  confining  their  persons :  much  less  can  it  give  a  right  to 
kill,  torture,  abuse,  plunder,  or  even  to  enslave,  an  enemy, 
when  the  war  is  over.  Since  therefore  the  right  of  making 
slaves  by  captivity  depends  on  a  supposed  right  of  slaughter, 
that  foundation  failing,  the  consequence  drawn  from  it  must 
fail  likewise.  But,  secondly,  it  is  said  that  slavery  may  begin  s.  Byuie. 
^^jwre  civili;"  when  one  man  sells  himself  to  another.  This, 
if  only  meant  of  contracts  to  serve  or  work  for  another,  is  very 
*just:  but  when  applied  to  strict  slavery,  in  the  sense  of  the  [  *424  ] 
laws  of  old  Rome  or  modern  Barbary,  is  also  impossible. 
Every  sale  implies  a  price,  a  quid  pro  quo,  an  equivalent 
given  to  the  seller  in  lieu  of  what  he  transfers  to  the  buyer : 
but  what  equivalent  can  be  given  for  life  and  liberty,  both  of 
which,  in  absolute  slavery,  are  held  to  be  in  the  master's  dis- 
posal?    His  property  also,  the  very  price  he  seems  to  receive, 

(a)  Pa.  137.  euntur  e*  ancUUs  nottrit.  (Inst  1.  3.4). 

(6)  Servi  aut  fiunt,  aut  ntucunlur :  (c)  Montesq.  Sp.  L.  xv.  2. 

fiuntjure  gentium,  out  jure  cimli:  nof 


(2)  See  antft  p.*l,  n.  5. 
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devolves  ipso  Judo  to  his  master,  the  instant  he  becomes  \k 
slave.  In  this  case  therefore  the  buyer  gives  nothing,  and 
the  seller  receives  nothing :  of  what  validity  then  can  a  sale 
be,  which  destroys  the  very  principles  upon  which  all  sales 
are  founded  ?  Lastly,  we  are  told,  that,  besides  these  two 
ways  by  which  slaves  ^^Jiunt^  or  are  acquired,  they  may  also 
be  hereditary:  **8ervt  nascuniur;**  the  children  of  acquired 
slaves  are  jure  natur(Bj  by  a  negative  kind  of  birthright,  slaves 
also.  But  this,  being  built  on  the  two  former  rights,  must 
fall  together  with  them.  If  neither  captivity,  nor  the  sale  of 
one's  self,  can  by  the  law  of  nature  and  reason  reduce  the 
parent  to  slavery,  much  less  can  they  reduce  the  offspring. 

Upon  these  principles  the  law  of  England  abhors,  and  will 
not  endure  the  existence  of,  slavery  within  this  nation  (3):  so 
that  when  an  attempt  was  made  to  introduce  it,  by  statute  1 
Edw.  VI.  c.  3,  which  ordained  that  all  idle  vagabonds  should 
be  made  slaves,  and  fed  upon  bread  and  water,  or  small  drink, 
and  refuse  meat;  should  wear  a  ring  of  iron  round  their  necks, 
arms,  or  legs;  and  should  be  compelled,  by  beating,  chaining, 
or  otherwise,  to  perform  the  work  assigned  them,  were  it  never 
so  vile;  the  spirit  of  the  nation  could  not  brook  this  condition, 
even  in  the  most  abandoned  rogues ;  and  therefore  this  sta- 
tute was  repealed  in  two  years  afterwards  (d).  And  now  it  b 
laid  down  (e),  that  a  slave  or  negro,  the  instant  he  lands  in 
England,  becomes  a  freeman ;  that  is,  the  law  will  protect 
him  in  the  enjoyment  of  his  person  and  his  property.  Yet, 
with  regard  to  any  right  which  the  master  may  have  lawfully 

(d )  Stat  8  &  4  Edw.  VI.  c.  16.  (e)  Salk.  ^66, 


(3)  By  the  sUtute  of  8  &  4  GuL  IV. 
c.  73,  slayery  was  aboUahed  through- 
out the  BritUh  eolonies.  The  sum  of 
twenty  milliona  gterling,  which  waa 
aasigned  to  the  West  India  planters 
as  a  compensation  for  the  loss  they 
sustained  by  the  liberation  of  their 
slaves,  was  no  doubt  a  serious  addition 
to  our  national  burthens;  but  it  was 
right  that  they  who  had  been  partici- 
pators in  the  crime  of  depriving  fel- 
low-creatures of  liberty,  and  sharers  in 
the  profits  which  for  a  century  and  a 
half  had  been  made  by  the  prolonga- 


tion of  that  crime,  should  also  bear  a 
proportion  of  the  pecuniary  loss  incur- 
red by  its  tardy  discontinuance.  Whe- 
ther all  the  provisions  of  the  act  sl- 
luded  to  were  well  digested,  may  be 
seriously  doubted ;  but  as  to  the  prin- 
ciple of  the  measure,  there  can  be  no 
question.  It  may  not  rapidly  produce 
all  the  benefits  which  philanthropists 
anxiously  desire;  but  an  act  of  justice 
to  ii\)ured  persons  is  not  to  be  repented 
of,  although  the  benefits  of  that  atone- 
ment may  not  be  immediately  appar- 
ent. 
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acquired  to  the  perpetual  service  of  John  or  Thomas,  this  will 

remain  exactly  in  the  same  state  as  ^before :  for  this  is  no     [  *425  ] 

more  than  the  same  state  of  subjection  for  life,  which  every 

apprentice  submits  to  for  the  space  of  seven  years,  or  some* 

times  for  a  longer  term  (4).     Hence  too  it  follows,  that  the 

infamous  and  unchristian  practice  of  withholding  baptism  from 

negro  servants,  lest  they  should  thereby  gain  their  liberty,  is 

totally  without  foundation,  as  well  as  without  excuse.     The 

law  of  England  acts  upon  general  and  extensive  principles : 

it  gives  liberty,  rightly  understood,  that  is,  protection  to  a 

Jew,  a  Turk,  or  a  Heathen,  as  well  as  to  those  who  profess 

the  true  religion  of  Christ;  and  it  will  not  dissolve  a  civil 

obligation  between  master  and  servant,  on  account  of  the 

alteration  of  faith  in  either  of  the  parties:  but  the  slave  is 

entitled  to  the  same  protection  in  England  before,  as  after, 

baptism;  and,  whatever  service  the  heathen  negro  owed  of 

right  to  his  American  master,  by  general  not  by  local  law, 

the    same  (whatever   it   be)   is  he   bound  to  render  when 

brought  to  England  and  made  a  Christian  (5). 


(4)  The  meaning  of  this  sentence 
18  not  very  intelligible.  If  a  right  to 
perpetual  serrice  can  be  acquired  law- 
fully at  all,  it  must  be  acquired  by  a 
contract  with  one  who  is  free,  who  is 
Mui  juris,  and  competent  to  contract 
Such  a  hiring  may  not  perhaps  be  iN 
legal  and  void.  If  a  man  can  contract 
to  serve  for  one  year,  there  seems  to 
be  no  reason  to  prevent  his  contracting 
to  serve  for  100  years,  if  he  should  so 
long  live:  though,  in  general,  the 
courts  would  be  inclined  to  consider 
it  an  improvident  engagement,  and 
would  not  be  very  strict  in  enforcing  it. 
But  there  could  be  no  doubt,  but  such 
a  contract  with  a  person  in  a  state  of 
slavery,  would  be  absolutely  null  and 
void.— -Ch. 

(6)  We  might  have  been  surprised 
that  the  learned  commentator  should 
condescend  to  treat  this  ridiculous  no- 
tion and  practice  with  so  much  serious- 
nesa,  if  we  were  not  appriied,  that  the 
court  of  Common  Pleas,  so  late-  as  the 


5  W.  &  M.  held,  that  a  man  might 
have  a  property  in  a  negro  boy,  and 
might  bring  an  action  of  trover  for 
him,  because  negroes  are  heathens.  (1 
Ld.  Raym.  147).  A  strange  principle 
to  found  a  right  of  property  upon ! 

But  it  was  decided  in  1772,  in  the 
celebrated  case  of  James  Somersett, 
that  a  heathen  negro,  when  brought  to 
England,  owes  no  service  to  an  Ame- 
rican or  any  other  master.  James  So- 
mersett had  been  made  a  slave  in  Afri- 
ca, and  was  sold  there;  from  thence 
he  was  carried  to  Virginia,  where  he 
was  bought,  and  brought  by  his  master 
to  England ;  here  he  ran  away  from 
his  master,  who  seised  him  and  carried 
him  on  board  a  ship,  where  he  was 
confined,  in  order  to  be  sent  to  Ja- 
maica to  be  sold  as  a  slave.  Whilst 
he  was  thus  confined.  Lord  Mansfield 
granted  a  habeas  corpus,  ordering  the 
captain  of  the  ship  to  bring  up  the 
body  of  James  Somersett,  with  the 
cause  of  his  detainer.     The  above- 
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1.  The  first  sort  of  servants,  therefore,  acknowledged  bv 
the  laws  of  England,  are  menial  servants;  so  called  from  being 
intra  mcenia,  or  domestics.  The  contract  between  them  and 
their  masters  arises  upon  the  hiring.  If  the  hiring  be  geoend, 
without  any  particular  time  limited,  the  law  construes  it  to  be 
a  hiring  for  a  year  (f)\  upon  a  principle  of  natural  equity, 
that  the  servant  shall  serve,  and  the  master  maintain  him, 
throughout  all  the  revolutions  of  the  respective  seasons,  as 
well  when  there  is  work  to  be  done,  as  when  there  is  not(^)(6), 
but  the  contract  may  be  made  for  any  larger  or  smaller  term. 
All  single  men  between  twelve  years  old  and  sixty,  and  mar^ 
ried  ones  under  thirty  years  of  age,  and  aU  single  women  be- 
tween twelve  and  forty,  not  having  any  visible  livelihood,  are 
compellable  by  two  justices  to  go  out  to  service  in  husbandi; 
or  certain  specific  trades,  for  the  promotion  of  honest  indusdy; 
and  no  master  can  put  away  his  servant,  or  servant  leave  bis 


{/)  Ca  Lit  42. 


{g)  F.N.B.16S. 


mentioned  circumstanceB  being  stated 
upon  the  return  to  the  writ,  after  much 
learned  discussion  in  the  court  of  King's 
Bench,  the  court  were  unanimously  of 
opinion,  that  the  return  was  insufficient, 
and  that  Somersett  ought  to  be  dis- 
charged. (See  Mr.  Hargrave's  learned 
argument  for  the  negro  in  11  St  Tr. 
840 ;  and  the  case  reported  in  Loff  t's 
Reports,  1.  In  consequence  of  this  de- 
cision, if  a  ship  loaden  with  slaves  was 
obliged  to  put  into  an  English  harbour, 
all  the  slaves  on  board  might  and  ought 
to  be  set  at  liberty.  Though  there  are 
acts  of  parliament  which  recognise  and 
regulate  the  slavery  of  negroes,  yet  it 
exists  not  in  the  contemplation  of  the 
common  law ;  and  the  reason  that  they 
are  not  declared  free  before  they  reach 
an  English  harbour,  is  only  because 
their  complaints  cannot  sooner  be  heard 
and  redressed  by  the  process  of  an 
English  oourt  qf  justice. 

liberty,  by  the  English  law,  depends 
not  upon  the  complexion ;  and  what 
was  said  even  in  the  time  of  Queen 
Elizabeth,   is  now  substantially  true. 


that  the  air  of  England  is  too  pure  fcr 
a  slave  to  breathe  in.  (2  Rosbw.  468). 
— Ch. 

(6)  This  principle  can  only  apply  to 
fiurming  servants  or  labourers  oat  of 
doois ;  not  to  domestic  aemuits,  witk 
respect  to  whom  the  custom  is,  thst 
they  shall  be  entitled  to  a  mootb's 
warning,  or  to  a  month's  wages,  if 
they  are  discharged  without  a  cause; 
and  this  custom  seems  to  be  'VM*fiwp*n> 
by  judicial  decisions.    See  Ftetttu  ▼. 
Coli^er,  (2  Car.  &  PuL  SOS).  Of  conns 
the  rights  of  masters  to  a  due  wamiag 
must  be  of  a  conrospondins  extent;  and 
BO  master  can  be  compelled  to  keep  cm 
a  servant  who  refuses  to  obey  bis  lawfiil 
orders,  but  may  discbaige  him*  whe- 
ther he  be  an  agricultural  or  a  dooksstk 
servant,  without  warning,  and  oectaialy 
without  payment  of  wages  beywid  ths 
period  of  such,  discbavge:  it  cvea  ap- 
pears, from  a  decision  of  Lord  BUca* 
borough,  that  a  servant  who  bad  so 
misconducted  himself  could  not  recover 
<f^  wages.    (Spam  v.  JbdoU,  2  Star- 
kie,  256). 
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master,  after  being  so  retained,  either  before  or  at  the  end  of 

his  term,  without  a  quarter's  warning ;  unless  upon  *reason-     Q  *426  3 

able  cause,  to  be  allowed  by  a  justice  of  the  peace  (A)  (7) :  but 

they  may  part  by  consent,  or  make  a  special  bargain. 

2.  Another  species  of  servants  are  called  apprentices,  (from  «.  ApprenUc«. 
fqfpfrendre^  to  learn),  and  are  Usually  bound  for  a  term  of  year Sy 
by  deed  indented,  or  indentures,  to  serve  their  masters,  and  be 
maintained  and  instructed  by  them.  This  is  usually  done  to 
persons  of  trade,  in  order  to  learn  their  art  and  mystery; 
and  sometimes  very  large  sums  are  given  with  them,  as  a 
premium  for  such  their  instruction:  but  it  may  be  done  to 
husbandmen,  nay  to  gentlemen,  and  others.  And  (i)  children 
of  poor  persons  may  be  apprenticed  out  by  the  overseers, 
with  consent  of  two  justices,  till  twenty-one  years  of  age,  to 
such  persons  as  ard  thought  fitting  (8),  who  are  also  compel- 
lable to  take  them ;  and  it  is  held  that  gentlemen  of  fortune, 
and  clergymen,  are  equally  liable  with  others  to  such  com- 
pulsion {kYf  for  which  purposes  our  statutes  have  made  the 
indentures  obligatory,  even  though  such  parish-apprentice  be 
a  minor  (Z).  Apprentices  to  trades  may  be  discharged  on 
reasonable  cause,  either  at  the  request  of  themselves,  or  mas- 
ters, at  the  qoarter^sessions,  of  by  one  justice,  with  appeal  to 

(A)  Stat  5  Elis.  C.4.  c.  19}  17 Geo.  II. c5;  18Geo.III.c.47. 

(0  Stat  5  Eliz.  C.4;  48  Etiz.  c.2;  (it)  Salk.57,  491. 

lJftc.1.  c2&;  7Jae.I.  (f.3;  8ft9W.  (/)  Stat  5  Eliz.  c.4;  48EIiz.  c.2; 

&  M.  c.  30 ;  2  &  3  Ann.  c.  6 ;  4  Ann.  Cro.  Car.  179. 


(7)  The  statute  of  5  Eliz.  c.  4,  has  and  regulations  for  the  administration 
been  in  part  repealed  by  the  acts  of  of  the  laws  for  the  apprenticing  the 
JS  Oeo.  in.  c40,  iftid  5^  dto.  III.  children  of  poor  persohd;  and  by  the 
c:  9d^  ttd  there  are  oth<^  portions  of  71st  Mcti6n  of  the  said  act,  the  jus- 
the  older  statute  which,  though  not  tices  who  give  their  assient  to  the  ap- 
formally  repealed,  have  become  obso-  prenticeship  of  pauper  children  are 
lete.  The  modem  aetff  on  the  subject  required  to  ascertain  whiether  the  rules, 
of  wages  and  apprenticeships  are  20  orders,  and  regulations  of  the  said  com- 
Geo.  II.  c.  19,  1  Gea  IV.  c.  98,  4'Geo.  missioners,  then  in  force,  for  the  bind- 
IV.  cc.  29  &  34,  1  &  2  GuL  IV.  cc  36  ing  of  poor  children  apprentices  have 
&  87 ;  and  as  to  apprentices  in  the  sea  been  complied  with,  and  to  certify  the 
service,  6  ft  6  Oul.  IV.  c.  19,  ss.  26 —  nmt  at  the  foot  of  the  indenture,  in 
89.  such  form  as  the  commissioners  may 

(8)  See/wf/,  ^.451.  By  the  recent  direct:  with  a  proviso,  reserving  the 
poor  law  bill,  stat  4  &  5  Gul.  IV.  c.  76,  jurisdiction  of  justices  of  the  peace  over 
8.  15,  the  commissioners  under  that  any  master  or  apprentice  during  the 
act  are    empowered  to    make    rules  period  of  apprenticeship. 
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the  sessions  (m),  who  may,  by  the  equity  of  the  statute,  if 
they  think  it  reasonable,  direct  restitution  of  a  rateable  share 
of  the  money  given  with  the  apprentice  (n) :  and  parish- 
apprentices  may  be  dischaiged  in  the  same  manner,  by  two 
justices  (o).  But  if  an  apprentice,  with  whom  less  than  ten 
pounds  hath  been  given,  runs  away  from  his  master,  he  is 
compellable  to  serve  out  his  time  of  absence,  or  make  satis- 
faction for  the  same,  at  any  time  within  seven  years  after  the 
expiration  of  his  original  contract  (p), 

d.  A  third  species  of  servants  are  hbaurers,  who  are  only 
hired  by  the  day  or  the  week,  and  do  not  live  intra  manias  as 
*part  of  the  family;  concerning  whom  the  statutes  before 
cited  (q)  have  made  many  very  good  regulations:  I,  Directing 
that  all  persons  who  have  no  visible  effects  may  be  compelled 
to  worL  2,  Defining  how  long  they  must  continue  at  work  in 
summer  and  in  winter,  d,  Punishing  such  as  leave  or  desert 
their  work.  4,  Empowering  the  justices  at  sessions,  or  the 
sheriff  of  the  county,  to  settle  their  wages  (9);  and,  5,  In- 
flicting penalties  on  such  as  either  give,  or  exact,  more  wages 
than  are  so  settled. 

4.  There  is  yet  a  fourth  species  of  servants,  if  they  may 
be  so  called,  being  rather  in  a  superior,  a  ministerial,  capacity; 
such  as  stewards,  Jactars,  and  baUijffi:  whom,  however,  the  law 
considers  as  servants  pro  tempore,  with  regard  to  such  of  their 
acts  as  affect  their  master's  or  employer's  property.  Which 
leads  me  to  consider: — 
II  ofthemui.  H.  The  manner  in  which  this  relation  of  service  affects 

rriL^iSi^^^   either  the  master  or  servant   And,  first,  by  hiring  and  service 
•flfectsdthOT^^^^  for  a  year,  or  apprenticeship  under  indentures,  a  person  gains 

a  settlement  in  that  parish  wherein  he  last  served  forty 
days  (r)  (10).  In  the  next  place,  persons  serving  seven  years 
as  apprentices  to  any  trade,  have  an  exclusive  right  to  exer- 


4.  StCWj 
fact  on 
baUiflk. 


rardt. 
» and 


(m)  SuL  5  EliB.  C.4. 
(n)  Salk.  67. 

(o)  SUt  20  Geo.  II.  c.  19. 
Ip)  Stot  6  Geo.  III.  c.  26. 


(q)  SUt  5  Elis.  C.4;  €  Geo.  III.  c. 


26. 


(r)  See  page  364. 


(9)  The  scTeral  acta  empowering 
Juaticei  of  the  peace  to  settle  the  ratet 
of  wages,  were  repealed  by  the  statute 
of  53  Geo.  in.  c.  40. 


(10)  The  law  of  settlement  has  re- 
cently been  altered  very  materially. 
(See  omttt  the  notes  to  pp.  362,  363). 
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cise  that  trade  in  any  part  of  England  (s).  This  law,  with' 
regard  to  the  exclusive  part  of  it,  has  by  turns  been  looked 
upon  as  a  hard  law,  or  as  a  beneBcial  one,  according  to  the 
prevailing  humour  of  the  times ;  which  has  occasioned  a  great 
variety  of  resolutions  in  the  courts  of  law  concerning  it;  and 
attempts  have  been  frequently  made  for  its  repeal,  though' 
hitherto  without  success  (11).  At  common  law  every  man 
might  use  what  trade  he  pleased ;  but  this  staitute  restrains 
that  liberty  to  such  as  have  served  as  apprentices ;  the  adver- 
saries to  which  provision  say,  that  all  restrictions,  which  tend 
to  introduce  monopolies,  are  pernicious  to  trade:  the  advo- 
cates for  it  allege,  that  unskil&lness  in  trade  is  equally  detri- 
mental to  the  public  as  monopolies.  This  reason  indeed  only 
extends  to  such  trades,  *^in  the  exercise  whereof  skill  is  re-  [  ^428  ] 
quired.  But  another  of  their  arguments  goes  much  farther ; 
viz.  that  apprenticeships  are  useful  to  the  commonwealth,  by 
employing  of  youth,  and  learning  them  to  be  early  industrious; 
but  that  no  one  would  be  induced  to  undergo  a  seven  years'  ser- 
vitude, if  others,  though  equally  skilful^  were  allowed  the  same 
advantages  without  having  undergone  the  same  discipline:  and 
in  this  there  seems  to  be  much  reason.  However,  the  resolu- 
tions of  the  courts  have  in  general  rather  confined  than  ex- 
tended the  restriction.  No  trades  are  held  to  be  within  the 
statute  but  such  as  were  in  being  at  the  making  of  it  {t) :  for 
trading  in  a  country  village,  apprenticeships  are  not  requi- 
site (ti):  and  following  the  trade  seven  years  without  any  effec- 
tual prosecution,  either  as  a  master  or  a  servant,  is  sufficient 
without  au  actual  apprenticeship  (id)* 

A  master  may  by  law  correct  his  apprentice  for  negligence 
or  other  misbehaviour,  so  it  be  done  with  moderation  (:r): 
though,  if  the  master  or  master's  wife  beats  any  other  servant 
of  full  age,  it  is  good  cause  of  departure  (y)  (12).     But  if  any 

(«)  Stat  6  Elis.  c 4,  s. 31.  («)  1    Hawk.    P.  C.    ISO;    Lamb. 

(t)  Lord  Ray m.  514.  Eiren.  127;  Cro.  Car.  179;    2  Show. 

(«)  1  Ventr.  51 ;  2  Keb.  583.  289. 

(w)  Lord  Raym.  1179 ;   Wallen  qui  (y)  F.  N.  B.  168 ;  Bro.  Abr.  tit "  La- 
lam  ▼.  Holton,  Tr.  83  Geo.  III.  (by  all  bourers/'  51 ;  '*  Trespass/*  349. 
the  judges). 


(11)  The    repeal    was     at    length  5  &  6  Oul.  I V.  c.  76,  s.  1 4. 

effected  by  the  stat  of  54  Geo.  III.  (12)  Or  rather  of  complaint   to  a 

c.  96,  and  exclusive  rights  of  trading  magistrate  to  be  discharged. — Cm. 
in  boroughs  were   abolished  by  stat 
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Muster  may  main- 
tain M'rvaut  in 
any  action  at  law 
against  a  stranger. 


or  bring  action 
for  beating  ser- 
vant. 


or  justify  assault 
in  defence  of  ser- 
vant,  and  servant 
in  defence  of 
master. 


OF  MASTER  AND  SERVANT. 

servant,  workQian,  or  labourer^  assaults  bis  master  or  dai^e,  be 
shall  suffer  one  year's  imprisoiiiiieRty  aa4  otber  opf  n  eorporal 
punisbment,  not  extending  to  life  or  limb  (<?)• 

By  service  all  servants  md  labourersy  except  apprenticet) 
become  entitled  to  wage^:  according  to  tbeir  ^gneonieB^  if 
qfienial  servants;  or  according  to  the  appofntidieiit  oi  the 
sheriff  or  sessiops,  if  labourers  op  servants  in  busb4P4i7*  for 
the  statutes  for  regulatiop  of  wages  extend  to  such  senrants 
only  (a);  it  being  impossible  for  any  magistrate  (q  be  a  judge 
q{  the  employment  of  menial  servants,  or  of  course  to  asuss 
their  wages  (13). 

III.  Let  us,  lastly,  see  bow  strangers  may  be  affecled  by 
this  relation  pf  master  %nd  servant:  or  bow  a  master  may  *bch 
have  towards  others  on  behalf  o{  his  servant;  and  what  a 
servant  may  do  on  behalf  of  his  m^^i*- 

And,  first,  the  master  ipay  maintain^  thfit  is,  abet  and  as^ 
his  servant  in  finy  action  at  law  against  a  stranger:  whereas, 
in  general,  it  is  an  offence  against  public  justicie  to  encourage 
suits  and  animosities  by  b^lping  to  bear  the  expense  of  tbeo^ 
and  is  called  in  law  maintenance  (ft).  A  master  also  may 
bring  an  action  against  any  Daap  for  beating  or  maiming  hk 
servant :  but  in  such  case  he  must  assign,  as  f^  special  reason 
for  so  doing,  his  own  damiige  by  the  loss  of  his  service;  and 
this  loss  must  be  proved  upon  the  trial  (c),  A  master  like^ 
\^ise  may  justify  an  assault  in  defsnce  of  bis  servant,  and  a 
servant  in  defence  of  bis  m^ter  (d)  (14):  the  master,  because 
he  has  an  interest  in  his  servant,  not  to  be  deprived  of  hia 
service :  the  servant,  because  it  is  part  of  his  duty,  for  which 
be  receives  his  wages,  to  stand  by  and  defeqd  hia  master  (e). 
Also,  if  ^ny  person  do  hire  or  retain  my  servant,  being  in  my 
service,  for  which  the  servant  departeth  from  me  aii4  goeth 
to  serve  the  other,  I  may  have  an  acticMfi  for  damages  against 
both  the  new  master  and  the  servant,  or  either  of  them :  but 


(c)  Stat  5  EUz.  c.  4. 

(a)  2  Jones,  47. 

(b)  2  Roll.  Abr.  115. 

(c)  9  Rep.  113. 

(d)  2  Roll.  Abr.  546. 

(e)  In  like  manner,  by  the  laws  of 


King  Alfred,  c.  8S,  a  servant  was  al- 
lowed to  fight  for  his  master,  a  ^rent 
for  his  child,  and  a  husband  or  la- 
ther for  the  chastity  of  his  wife  or 

daughter. 


(13)  Sec  p.  427,  n.  9. 


(14)  SecVoLS,  p.  3. 
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if  the  new  master  did  not  know  that  he  is  my  servant,  no 
action  lies;  unless  he  afterwards  refuse  to  restore  him  upon 
information  and  demand  (f).  The  reason  and  foundation 
upon  which  all  this  doctrine  is  built,  seem  to  be  the  property 
that  every  man  has  in  the  service  of  his  domestics ;'  acquired 
by  the  contract  of  hiring,  and  purchased  by  giving  them 
wages. 

As  for  those  things  which  a  servant  may  do  on  behalf  of  wbera  muter 
his  master,  they  seem  all  to  proceed  upon  this  principle,  that  mSc%tti^ 
the  master  is  answerable  for  the  act  of  his  servant,  if  done  by 
his  command,  either  expressly  given,  or  implied:  nam  quifacit 
per  alium,Jucti  per  se  {ff)»     Therefore,  if  the  ^servant  commit     [  ^430  ] 
a  trespass  by  the  command  or  encouragement  of  his  master, 
the  master  shall  be  guilty  of  it:  though  the  servant  is  not 
thereby  excused,  for  he  is  only  to  obey  his  master  in  matters 
that  are  honest  and  lawful.     If  an  innkeeper's  servant  rob  innkeemran- 
his  guests,  the  master  is  bound  to  restitution  (A):  for  as  there  S^ofa^guatby 
is  a  confidence  reposed  in  him,  that  he  will  take  care  to  pro-  ^^  "'^*"'- 
vide  honest  servants,  his  negligence  is  a  kind  of  implied  con* 
sent  to  the  robbery;    namy  qui  non  prohUfet,  cum  prohibere 
possttf  Jubet  (15).     So  likewise  if  the  drawer  at  a  tavern  sells 
a  man  bad  wine,  whereby  his  health  is  injured,  he  may  bring 
an  action  against  the  master  (t):  for  although  the  master  did 
not  expressly  order  the  servant  to  sell  it  to  that  person  in 
particular,  yet  his  permitting  him  to  draw  and  sell  it  at  all  is 
impliedly  a  general  command. 

In  the  same  manner,  whatever  a  servant  is  permitted  to  do 
in  the  usual  course  of  his  business,  is  equivalent  to  a  general 
command.  If  I  pay  money  to  a  banker's  servant,  the  banker  is 
answerable  for  it:  if  I  pay  it  to  a  clergyman's  or  a  physician's 
servant,  whose  usual  business  it  is  not  to  receive  money  for  his 


(/)  F.N.B.  167,  16S. 
ig)  4  Inst.  109. 


(A)  Noy's  Max.  c.  43. 
(t)  1  Roll.  Abr.  95. 


(15)  If  the  goods  or  chattels  of  a 
guest  at  an  inn  be  purloined,  the  inp- 
keeper  shall  be  charged  with  the  loss, 
unless  the  robbery  was  committed  by 
the  guest's  own  servant  or  companion, 
or  by  one  whom  he  desired  to  be  lodged 
with  him.  (Catyt't  ca«e,  8  Ilcp.  ^&), 
For,  the  rule  is  not  so  inveterate,  but 


that  the  guest  may,  by  his  own  fauh, 
exonerate  the  innkeeper.  In  general, 
a  traveller  who  resorts  to  an  inn  may 
rest  on  the  protection  which  the  law 
casts  around  him ;  but  if  circumstances 
of  suspicion  arise,  he  must  exercise  or- 
dinary care.  {Burgeu  v.  Ciemtntt,  4 
Mau.  &SeL311,312). 
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master,  and  he  embezzles  it,  I  must  pay  it  over  again  (16). 
If  a  steward  lets  a  lease  of  a  farm,  without  the  owner's  know- 
ledge, the  owner  must  stand  to  the  bai^gain;  for  this  is  the 
steward's  business.  A  wife,  a  friend,  a  relation,  that  use  to 
transact  business  for  a  man,  are  quoad  hoc  his  servants;  and 
the  principal  must  answer  for  their  conduct:  for  the  law  im- 
plies, that  they  act  under  a  general  command;  and  without 


(16)  It  should  •cem»  from  the  case  of 
GotM  ▼.  WdiKngtoHt  (6  Moore,  855 ;  S.  C. 
S  B.  &  B.  138),  that  the  only  rule  for 
determining  the  propriety  of  the  ad- 
missioHi  or  the  rejection,  of  the  receipt 
of  any  agent  as  against  his  principal, 
is  to  examine  whether  the  agent  was 
duly  authorised ;  and  he  will  be  held  to 
have  been  so,  although  express  autho- 
rity to  do  the  act  was  not  given  to  him, 
when  such  authority  may  be  fairly  im- 
plied from  the  circumstances  of  the 
case.  Thus,  an  agent  may,  by  his  re- 
ceipt (given  in  the  ordinary  course  of 
transacting  business)  for  money  due  to 
his  principal,  discharge  the  debtor. 
(Thompton  v.  Tkompson,  7  Yes.  473). 
But,  if  instead  of  requiring  payment  of 
the  debt  in  full,  the  agent  accept  a 
composition  in  discharge  thereof,  this 
may  be  evidence  of  fraudulent  concert, 
and  the  debtor  may  be  compellable  to 
pay  the  money  over  again.  {Penm  v. 
Broume,  2  Freem.  214 ;  Parrot  v.  IVelU, 
2  Vem.  127). 

The  general  rule  being  that  an  agent 
cannot  bind  his  principal  beyond  the 
limits  of  his  authority,  (Coa/erv.  Bain" 
bridge,  6  Bing.  62;  S.C.  2  M.  &  P. 
142;  Garth  v.  Howard,  8  Bing.  453; 
S.  C.  1  M.  &  Scott,  628),  it  behoves 
those  who  transact  business  with  an 
agent,  to  see  that  his  acts  are  strictly 
within  the  scope  of  his  commission, 
(FairlU  v.  Hattingt,  10  Ves.  126), 
and  that  his  authority  has  not  been 
revoked.  {Bank  of  Scotland  v.  Wat' 
son,  1  Dow,  40,  45).  Lord  Ken- 
yon,  however,  in  the  case  of  the 
East  India  Compantf  v.  Ilenshy,  (1 
Espin.  112),  took  this  distinction  be- 
tween a  general  and  a  special  agent, 


that,  in  the  first  case,  the  principal 
must  be  bound  by  all  the  agent's  acts; 
whereas,  in  the  latter  case,  he  is  bovDd 
no  longer  than  whilst  the  agent  acts 
within  the  scope  of  fait  authority :  the 
same  just  distinction  had  preriovsly 
been  declared  by  Sir  Thomas  SeweD. 
M.  R.,  in  the  case  of  I>aMel  v.  Adams, 
( Ambl.  498),  and  was  subsequently 
cognised  by  Lord  Eldon,  in  the 
of  Howard  v.  BraUkwaiU,  (1  Ves.  ft 
Bea.  209).  But,  express  limitations  of 
the  authority  of  even  a  special  agent 
are  necessary  to  exclude  his  rensenable 
discretion,  with  respect  to  snch  subor- 
dinate acts  as  are  &irly  and  usvaUy 
incident  to  the  main  business  entrusted 
to  him.  (Fenn  v.  Harrison,  S  T.  R.  760 ; 
S.  C.  4  T.  R.  177).  And  notwith- 
standing special  prioaie  instructions^  as 
to  a  particular  subject  of  sale,  the  ge- 
neral authority  of  agents  to  seU  so  as 
to  bind  their  principal,  so  fiir  as  the 
purchaser  is  concerned,  may  be  infer- 
red from  their  general  course  of  deal- 
ing. (Whitehead  v.  Tuckoit,  6  East, 
406).  The  rule  last  mentioned  pre- 
vails for  the  convenience  of  trade ;  for, 
it  is  obvious,  there  would  be  no  safety 
in  mercantile  transactions,  if  a  general 
agent  could  not  bind  his  principel  to 
the  extent  of  the  authority  with  which 
he  has  been  apparently  clothed  by  his 
employer.  (Pickering  v.  Busk,  15  Bast, 
42).  But,  when  parties  are  dealing 
with  agents,  and  have  reason  to  believe 
such  agents  are  exceeding  their  autho- 
rity, the  principal  will  not  be  bound. 
(Shipley  v.  Kymer,  1  Man.  ft  Set 
498).  This  note  is  principally  ex- 
tracted from  2  Hovenden*s  Supple- 
ment to  Ve8ey*8  Reports,  p.  209. 
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such  a  doctrine  as  tbis  no  mutual  intercourse  between  man 
and  man  could  subsist  witb  any  tolerable  convenience.  If  I 
usually  deal  with  a  tradesman  by  myself,  or  constantly  pay 
him  ready  money,  I  am  not  answerable  for  what  my  servant 
takes  up  upon  trust;  for  here  is  no  implied  order  to  the  trades- 
man to  trust  my  servant;  but  if  I  usually  send  him  upon  trust, 
or  sometimes  on  trust  and  sometimes  with  ready  money,  I  am 
answerable  for  all  he  takes  up;  for  the  tradesman  cannot  pos- 
sibly distinguish  when  he  comes  by  my  order,  and  when  upon 
his  own  authority  {k). 

*If  a  servant,  lastly,  by  his  negligence  does  any  damage  to  Htttcr  amwerabu 
a  stranger,  the  master  shall  answer  for  his  neglect  (17).  If  a  hi^Su^^ 
smith's  servant  lames  a  horse  while  he  is  shoeing  him,  an  ac-  [  *4dl  ] 
tion  lies  against  the  master,  and  not  against  the  servant.  But 
in  these  cases  the  damage  miist  be  done,  while  he  is  actually 
employed  in  the  master's  service;  otherwise  the  servant  shall 
answer  for  his  own  misbehaviour.  Upon  this  principle,  by  the> 
common  law  (/),  if  a  servant  kept  his  master's  fire  negligently, 
so  that  his  neighbour's  house  was  burned  down  thereby,  an 
action  lay  against  the  master;  because  this  negligence  hap- 
pened in  his  service:  otherwise,  if  the  servant,  going  along 
the  street  with  a  torch,  by  negligence  sets  fire  to  a  house;  for 
there  he  is  not  in  his  master's  immediate  service;  and  must 
himself  answer  the  damage  personally.  But  now  the  common 
law  is,  in  the  former  case,  altered  by  statute  6  Ann.  c.  3, 
which  ordains  that  no  action  shall  be  maintained  against  any, 
in  whose  house  or  chamber  any  fire  shall  accidentally  begin : 
for  their  own  loss  is  sufficient  punishment  for  their  own  or  their 
servant's  carelessness.  But  if  such  fire  happens  through  neg- 
ligence of  any  servant,  whose  loss  is  commonly  very  little,  such 
servant  shall  forfeit  lOOZ.,  to  be  distributed  among  the  suf- 
ferers: and,  in  default  of  payment,  shall  be  committed  to 
some  workhouse,  and  there  kept  to  hard  labour  for  eighteen 

(Ar)  Dr.  8t  Stud.  d.  2,  c.42;  Noy's  Max.  c.44. 
(0  Noy's  Max.  c.  44. 

(17)  A  matter  is  answerable  for  da-  act  he  never  authorized.    (M'Mohus  r. 

mage  done  by  the  negligence,  or  the  Criekeit,  1  East,  106).    It  should  seem, 

unskilfulness  of  his  servant :    but  the  that,  in  such  a  case,  the  master  would 

master  is  clearly  not  liable  to  an  action  not  be  liable   to  any  form  of  action, 

of  trespass,  for  ii^ury  done  by  the  wil-  (Croft  v.  Aliton,  4  Bam.  &  Aid.  692 ; 

ful  act  of  a  person  in  his  employ,  which  Savignac  v.  Roome,  6  T.  R.  130). 
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months  (m)  (18).  A  master  is,  lastly,  chargeable  if  any  of 
his  family  layeth  or  casteth  any  thing  out  of  his  house  into 
the  street  or  common  highway,  to  the  damage  of  any  indivi- 
dual, or  the  common  nuisance  of  his  majesty's  liege  people  (n): 
for  the  master  hath  the  superintendence  and  charge  of  all  his 
household.  And  this  also  agrees  with  the  civil  law  {o) ;  which 
holds  that  the  pater  JhanUias,  in  this  and  similar  cases,  ^  ob 
alterius  ctdpam  tenetuTj  sive  servi^  give  tiberi** 

*  We  may  observe,  that  in  all  the  cases  here  put,  the  master 
may  be  frequently  a  loser  by  the  trust  reposed  in  his  servant, 
but  never  can  be  a  gainer;  he  may  frequently  be  answerable 
for  his  servant's  misbehaviour,  but  never  can  shelter  himself 
from  punishment  by  laying  the  blame  on  his  agent.  The  rea* 
son  of  this  is  still  uniform  and  the  same;  that  the  wrong  done 
by  the  servant  is  looked  upon  in  law  as  the  wrong  of  the  mas- 
ter himself;  and  it  is  a  standing  maxim,  that  no  man  shall  be 
allowed  to  make  any  advantage  of  his  own  wrong  (19). 


(m)  Upon  a  similar  principlci  by  the 
law  of  the  twelve  tables  at  Rome,  a 
person  by  whose  negligence  any  fire 
began,  was  bound  to  pay  double  to  the 


sufferers :  or,  if  he  was  not  able  to  pay, 
was  to  sufl^r  a  corporal  punishment. 

(«)  Noy's  Max.  c.  44. 

(o)  Ff.  9.  8.  1 ;  Inst  4.  6.  I. 


(18)  Re-enacted  by  the  statute  of 
HGeo.  III.  c.  78,  s.  84. 

(19)  By  stotute  32  Geo.  III.  c.  56, 
if  any  person  shall  g^re  a  false  charac- 
ter of  a  servant,  or  a  fiUae  account  of 
his  former  service ;  or  if  any  servant 
shall  give  such  false  account,  or  shall 
bring  a  false  character,  or  shall  alter 


a  certificate  of  a  character,  he  shall 
upon  conviction  before  a  jttstice  of 
the  peace,  forfeit  20L,  with  10«.  costs. 
The  informer  is  a  competent  witness^ 
But  if  any  servant  will  inform  against 
an  accomplice,  he  shall  be  acquitted. — 
Ch. 
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The  secon4  private  relatiQn  of  persons  is  that  of  marriage,  orhuiiiwMiAhd 
which  includes  the  reciprocal  rights  and  duties  of  husband  and 
wife  (1);  or,  as  most  of  our  elder  law  books  call  them,  of  ha^ 
ron  and  feme^  In  the  consideration  of  which  I  shall  in  the 
first  place  inquire,  how  ipatrriages  may  be  contracted  or  made; 
shall  next  point  out  th^  manner  in  which  they  may  be  dis- 
solved; and  shall,  lastly,  t^e  a  view  of  the  legal  effipcts  and 
consequence  of  marriage. 

L  Our  law  considers  marriage  in  DO  other  light  tbao  as  a  i.  Marriaiteadvu 
civil  contract.  The  holiness  of  the  matrimonisil  state  is  left  "°*'"^ 
entirely  to  the  ecclesiastical  law:  the  temporal  courts  npt 
having  jurisdiction  to  consider  unlawful  marriage  as  a  jsin,  but 
merely  as  a  civil  inconvenience.  The  punishment  therefore^ 
or  annulling,  of  incestuous  or  other  upscriptural  marriages,  is 
the  province  of  the  spiritual  courts  (3);  which  act  pro  salute 
aninuB  (a).  And,  taking  it  in  this  civil  light*  the  law  treats  it 
as  it  does  all  other  contracts;  allowing  it  to  be  good  and  valid 
in  all  cases,  where  the  parties  at  the  time  of  making  it  were^ 
in  the  first  place,  willing  Iq  Qoptract;  secondly,  able  to  con- 
tract; and,  lastly,  actually  did  cQutrftctt  in  the  proper  forms, 
and  solemnities  required  by  law  (3}« 

(a)  Salk.  1)1. 


TyyrTi^.'  .   '       .  ■     :ti    .     - »-«  V  t»w*i 


(1)  As  to  die  injuries  which  may  be  (3)  See  poti^  p.  435,  and  Mr.  Chris- 
offered  to  a  person,  considered  a^  a  ti<M^'>  note  thereto. 

hutbandt  and  the  remedies  provided  by  The  present  law  respecting  the  so- 

the  law  for  such  wrongs,  see  Vol.  3,  p.  leranisatioR  of  marrlagea,  is  to  bo  found 

139.  in  the  statutes  of  4  Geo.  IV.  c.  76;  5 

(2)  But  see  stat.  5  &  6  Gul.  IV.  c.  Oeo.  IV.  c.  32}  OGeo.  IV.  c.  98  ;  and 
54.  11  Geo.  IV.  and  1  Gul.  IV.  c.  18. 
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1.  WUl  to  con- 
tract. 


S.  Ability  to  coo- 
tract. 


T)i  aMlhiw  and 
Uicapacitiw. 


[  •435  ] 


First,  they  must  be  wiUi'ng  to  contract.  *^  CbfueiutM^  mon 
cancubitusj  facit  nuptias"  is  the  maxim  of  the  civil  law  in  this 
case  {b) ;  and  it  is  adopted  by  the  common  lawyers  (c),  who 
indeed  have  borrowed,  especially  in  antient  times,  almost  all 
their  notions  of  the  legitimacy  of  marriage  from  the  canon 
and  civil  laws. 

Secondly  they  must  be  able  to  contract.  In  general,  all  per- 
sons are  able  to  contract  themselves  in  marriage,  unless  they 
labour  under  some  particular  disabilities  and  incapacities. 
What  those  are,  it  will  be  here  our  business  to  inquire. 

Now  these  disabilities  are  of  two  sorts:  first,  such  as  are 
canonical,  and  therefore  sufficient  by  the  ecclesiastical  laws  to 
avoid  the  marriage  in  the  spiritual  court;  but  these  in  our  law 
only  make  the  marriage  voidable,  and  not  ipsojacto  void,  until 
sentence  of  nullity  be  obtained.  Of  this  nature  are  precon- 
tract; consanguinity,  or  relation  by  blood;  and  affinity  (4),  or 
relation  by  marriage ;  and  some  particular  corporal  infirmities. 
And  these  canonical  disabilities  are  either  grounded  upon  the 
express  words  of  the  divine  law,  or  are  consequences  plainly 
deducible  from  thence:  it  therefore  being  sinful  in  the  persons 
who  labour  under  them,  to  attempt  to  contract  matrimony 
together,  they  are  properly  the  object  of  the  ecclesiastical  ma- 
gistrate's coercion ;  in  order  to  separate  the  offenders,  and  in- 
flict penance  for  the  ofience,  pro  salute  animarum.  But  such 
marriages  not  being  void  ab  initio,  but  voidable  only  by  sen- 
tence of  separation,  they  are  esteemed  valid  to  all  civil  pur- 
poses, unless  such  separation  is  actually  made  during  the  life  of 
the  parties.  For,  after  the  death  of  either  of  them,  the  courts 
of  common  law  will  not  suffer  the  spiritual  courts  to  declare 
such  marriages  to  have  been  void  (5) :  because  such  declara- 
tion cannot  now  tend  to  the  reformation  of  the  parties  (i/). 
And  therefore  when  a  man  had  married  his  first  wife's  sister, 
and  after  her  death  the  bishop's  court  was  ^proceeding  to  an- 
nul the  marriage  and  bastardize  the  issue,  the  court  of  King's 
Bench  granted  a  prohibition  quoad  hoc;  but  permitted  them 


(6)  F£  50.  17.  SO. 


(c)  Co.  Lit  83. 


(<0  Ibid. 


(4)  See  poit^  Vol.  8,  p.  98,  and  the     which  makes  all  marriagjej  within  the 
last  note.  prohibited  degrees  of  consanguinity  or 

(5)  See  statute  5  &  6  Gul.  IV.  c.  54,     affinity  absolutely  void. 
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to  proceed  to  punish  the  husband  for  incest  (e).  These  cano- 
nical disabilities  being  entirely  the  province  of  the  ecclesiasti- 
cal courts,  our  books  are  perfectly  silent  concerning  them. 
But  there  are  a  few  statutes,  which  serve  as  directories  to 
those  courts,  of  which  it  will  be  proper  to  take  notice.  By 
statute  32  Hen.  VIII.  c.  38,  it  is  declared,  that  all  persons 
may  lawfully  marry,  but  such  as  are  prohibited  by  God's 
law  (6);  and  that  all  marriages  contracted  by  lawful  persons 
in  the  face  of  the  church,  and  consummated  with  bodily  know- 
ledge, and  fruit  of  children,  shall  be  indissoluble.  And,  be- 
cause in  the  times  of  popery,  a  great  variety  of  degrees  of  kin- 
dred were  made  impediments  to  marriage,  which  impediments 
might  however  be  bought  off  for  money,  it  is  declared  by  the 
same  statute,  that  nothing,  God's  law  excepted,  shall  impeach 
any  marriage,  but  within  the  Levitical  degrees  (7);  the  far- 

(«)  Salk.548. 


(6)  In  this  statute  the  prohibitions 
by  God's  law  are  not  specified ;  but  in 
the  26  Hen.  VIII.  c.  22,  and  28  Hen. 
VIII.  c  7,  the  prohibited  degrees  are 
particularised.  It  is  doubtful  whe- 
ther these  two  last  statutes  are  in 
force.  (2  Bum's  Ec.  405).  But  so  far 
they  seem  only  to  be  declaratory  of 
the  Levitical  law.  The  former  de- 
clared null  and  void  the  marriage  be- 
tween Hen.  VIII.  and  Catharine  of 
Arragon,  the  widow  of  his  eldest  bro- 
ther Prince  Arthur ;  for  which  a  dis- 
pensation had  been  obtained  from  the 
pope. 

The  question  respecting  the  validity 
of  this  dispensation  produced  that 
quarrel  between  the  king  and  the 
pope,  which  ended  in  the  abolition 
of  the  dominion  of  the  latter  in  this 
country ;  and  the  inconstancy  of  that 
capricious  king's  affections  accelerated 
the  reformation  of  our  religion. — Ch. 

(7)  The  prohibited  degrees  are  all 
which  are  under  the  4th  degree  of  the 
civil  law,  except  in  the  ascending  and 
descending  line ;  and  by  the  course  of 
nature  it  is  scarcely  a  possible  case 
that   any  one   should  ever  marry  his 


issue  in  the  4th  degree :  but  between 
collaterals  it  is  universally  true,  that 
all  who  are  in  the  4th  or  any  higher 
degree  are  permitted  to  marry,  as  first 
cousins  are  in  the  4th  degree,  and 
therefore  may  marry ;  a  nephew  and 
great  aunt,  or  niece  and  great  uncle, 
are  also  in  the  fourth  degree,  and  may 
intermarry:  and  though  a  man  may 
not  marry  his  grandmother,  it  is  cer- 
tainly true  that  he  may  marry  her  sis- 
ter. (Gibs.  Cod.  413).  See  the  com- 
putation of  degrees  by  the  civil  law, 
Vol.  2,  p.  207.  The  same  degrees  by 
afllnity  are  prohibited.  Affinity  al- 
ways arises  by  the  marriage  of  one  of 
the  parties  so  related ;  as  a  husband  is 
related  by  affinity  to  all  the  ewuangui- 
nei  of  his  wife ;  and  vice  vend  the  wife 
to  the  husband's  eomangtdnei :  for  the 
husband  and  wife  being  considered 
one  flesh,  those  who  are  related  to  the 
one  by  blood,  are  related  to  the  other 
by  affinity.  (Gibs.  Cod.  412).  There- 
fore, a  man  after  his  wife's  death  can- 
not marry  her  sister,  aunt,  or  niece. 
But  the  eoiiMiii^iMJ  of  the  husband 
are  not  at  all  related  to  the  eontati- 
guinei  of  the  wife.    Hence  two  brothers 
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thdst  of  which  is  that  between  uncle  and  niece  (/).  By  the 
same  statute  all  impediments  arising  firom  preoontfacts  to 
other  persons,  were  abolished  and  declared  of  none  effect,  un-' 
Ies»  they  had  been  consunmiated  #ith  bodily  knowledge:  in 
which  case  the  canon  law  holds  such  contract  to  be  6  marriage 
iefami^.  But  this  branch  of  the  statute  was  repealed  by  sta- 
tute 2  &  3  Edw.  VL  c-  28,  How  far  Ae  Act  of  26  Geo.  IL 
Cr  33,  which  prohibits  all  suits  in  ecclesiastical  courts  to  com- 
pel a  marriage,  in  consequence  of  any  contract,  may  collate- 
rally extend  to  rerive  this  clause  of  Henry  VHI/s  statute^  and 
abolish  the  impediment  of  precontract,  I  lea^e  to  be  domi-> 
dered  by  the  canonists  (8). 

The  other  sort  of  disabilities  are  tliose  which  are  created, 
or  at  least  enforced,  by  the  municipal  laws.  And,  though 
some  of  them  tOM}  be  grounded  on  natnral  law,  yet  tfiey  are 
regarded  by  the  laws  of  the  land,  not  so  much  in  the  light  of 
any  moral  offence,  as  on  account  of  the  civil  inconveniences 
they  draw  after  them.  These  civil  disabilities  make  the  con- 
tract void  £S  ifdtio^  and  not  merely  voidable;  not  that  they 
[  *436  ]  "dissolve  a  contract  already  formed,  but  they  render  the  par- 
ties incapable  of  forming  any  contract  at  all:  they  do  not  put 
asunder  those  who  are  joined  together,  but  tfeey  preriously 
hinder  the  junction.  And,  if  any  persons  under  these  legal 
incapacities  come  together,  it  is  a  meretridous,  and  not  a  ma- 
trimonial, union. 

1.  The  fint  of  these  legal  disabilities  is  a  prior  marriage 
or  haring  another  husband  or  wife  living;  in  which  case,  be- 

(/)  Oilb.  Rep.  15& 


Lefli1ldlMMUUe»- 


marriage. 


I  ■   ■  1 1 »■ 


ma  J  marry  two  sisterB ;  or  father  and 
son,  a  mother  and  daughter:  or  if  a 
brother  and  sister  marry  two  persons 
not  related,  and  the  brother  and  sister 
die,  the  widow  and  widower  may  in- 
termarry; lor,  though  a  man  it  re- 
lated to  his  wife's  brother  by  affinity, 
he  is  not  so  to  hid  wife's  brother's  wife, 
whom,  if  drcumstances  would  admit, 
it  would  not  be  unlawful  for  him  to 
marry. — Ch. 

(8)  A  contract  ptr  verba  de  pratenti 
fempore  used  to  be  considered  in  the 


ecclesiastical  courts  ipntm 
nimm;  and  if  either  party  had  after- 
wards married,,  this,  as  a  second  mar- 
i^age,  would  have  been  annulled  in  the 
spiritual  courts,  and  the  first  contract 
enforced.  (See  an  instance  of  it  4  Cow 
29).  But,  as  this  pre-engagement  can 
no  longer  l»e  carried  into  effect  as  a 
marriage,  I  think  we  may  now  be  as- 
sured that  it  wiU  never  more  be  soi 
impediment  to  a  subsequent  marriage 
actually  solemaiaed  aad  coBswrnnated* 
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sides  the  penalties  consequent  upon  it  as  a  felony  (9),  the 
second  marriage  is  to  all  intents  and  purposes  void  {ff)i  poly* 
gamy  being  condemned  both  by  the  law  of  the  New  Testa- 
menty  and  the  policy  of  all  prudent  states,  especially  in  these 
northern  climates.  And  Justinian,  even  in  the  dimate  of 
modem  Turkey,  is  express  (A),  that  ^  duos  uxores  iodem  tern* 
pfifrt  habere  non  licet" 

2.  The  next  legal  disability  is  want  of  age  (I0)»  This  is  2-  want  or  ace. 
sufficient  to  avoid  all  other  contracts,  on  account  of  die  imbe- 
cility of  judgment  in  the  parties  contracting;  ajbrtiari  there- 
fore it  ought  to  avoid  this,  the  most  important  contract  of  any. 
Therefore,  if  a  boy  under  fourteen,  or  a  girl  under  twelve 
years  of  age,  marries,  this  marriage  is  only  inchoate  and  im- 
perfect; and,  when  either  of  them  comes  to  the  age  of  consent 
aforesaid,  they  may  disagree  and  declare  the  marriage  void, 
without  any  divorce  or  sentence  in  the  spiritual  court.  This 
is  founded  on  the  civil  law  (t).  But  the  canon  law  pays  a 
greater  regard  to  the  constitution  than  the  age  of  the  par- 
ties (A);  for  if  they  are  habUes  ad  matrimomumj  it  is  a  good 
marriage,  whatever  their  age  may  be.  And  in  our  law  it  is  so 
fer  a  marriage,  that,  if  at  the  age  of  consent  they  agree  to 
continue  together,  they  need  not  be  married  again  (2).  If  the 
husband  be  of  years  of  discretion,  and  the  wife  under  twelve^ 
when  she  comes  to  years  of  discretion,  he  may  disagree  as  well 
as  she  may :  for  in  contracts  the  obligation  must  be  mutual; 
both  must  be  bound,  or  neither  (11):  and  so  it  is,  vice  versA^ 

ijg)  Bro.  Abr.  tit.  **  Bastardy^"  pL  S.         (k)  Decretal,  L  i,  tit  2,  qu.  8. 
(A)  Inat.  1.  10.  6.  (0  Co.  Lit  79. 

(0  Leon.  Goutit  109. 


(9)  See  the  exceptions^  VoL  %  164i 
— Ch. 

(10)  See  Stat  4  Geo.  IV.  c.  76,  ss.  14, 
16,  17,  2S. 

(11)  This  proposition  is  too  gene- 
rally expressed ;  for  there  are  various 
contracts  between  a  person  of  full  age 
and  a  minor,  in  which  the  former  is 
bound  and  the  latter  is  not  The  au- 
thorities seem  decisive  that  it  is  true 
with  regard  to  the  contract  of  marriage 
referred  to  the  ages  of  fourteen  and 


twelve;  but  it  has  also  loag  been 
clearly  settled  that  it  is  not  true  with 
regard  to  contracts  for  marriage  re- 
ferred to  the  minority  under  twenty-one. 
For  where  there  are  mutual  promises 
to  marry  between  two  persons,  one  of 
the  age  of  twenty-one  and  the  other 
under  that  age,  the  first  is  bound  by 
the  contract,  and  on  the  side  of  the 
minor  it  is  voidable ;  or  for  a  breach 
of  the  promise  on  the  part  of  the  per- 
son of  full  age,  the  minor  may  main/- 
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when  the  wife  is  of  years  of  discretion,  and  the  husband  un-- 
der  (iTi). 
s.  Want  of  can-  *d.  Another  incapacity  arises  from  want  of  consent  of  parents 

•ud  gujirdians.  or  guardians  (12).  By  the  common  law,  if  the  parties  them- 
[  *4d7  ]  selves  were  of  the  age  of  consent,  there  wanted  no  other  con- 
currence to  make  the  marriage  valid:  and  this  was  agreeable 
to  the  canon  law.  But,  by  several  statutes  (n),  penalties  of 
lOOZ.  are  laid  on  every  clergyman  who  marries  a  couple  either 
without  publication  of  banns  (13),  which  may  give  notice  to 
parents  or  guardians,  or  without  a  licence,  to  obtain  which 
the  consent  of  parents  or  guardians  must  be  sworn  to.  And 
by  the  statute  4  &  5  Ph.  &  M.  c.  8,  whosoever  marries  any 
woman  child  under  the  age  of  sixteen  years,  without  consent 
of  parents  or  guardians,  shall  be  subject  to  fine,  or  five  years* 
imprisonment;  and  her  estate,  during  the  husband*s  life, 
shall  go  to  and  be  enjoyed  by  the  next  heir.  The  civil  law 
indeed  required  the  consent  of  the  parent  or  tutor  at  all  ages, 
unless  the  children  were  emancipated,  or  out  of  the  parents' 
power  (o) :  and  if  such  consent  from  the  father  was  wanting, 
the  marriage  was  null,  and  the  children  illegitimate  {p) ;  but 
the  consent  of  the  mother  or  guardians,  if  unreason8d)ly  with- 
held, might  be  redressed  and  supplied  by  the  judge,  or  the 
president  of  the  province  {q):  and  if  the  father  was  nan  compos, 
a  similar  remedy  was  given  (r).  These  provisions  are  adopted 
and  imitated  by  the  French  and  Hollanders,  with  thb  differ- 
ence: that  in  France  the  sons  cannot  marry  without  consent 
of  parents  till  thirty  years  of  age,  nor  the  daughters  till  twenty- 
five  (s)  (14) :  and  in  Holland,  the  sons  are  at  their  own  dispo- 

(m)  Co.  Lit  79.  (q)  Cod.  5.  4. 1.  and  20. 

(«)  6  &  7  WilL  III.  c.  6 ;  7  &  8  Wilt  (r)  Intt.  1.  10.  1. 

III.  c.  35;  10  Ann.  c.  19.  («}  Domat,  of  Dowries,  i.  2 ;  Mon- 

(o)  Ff.  28.  2.  2.  and  18.  tctq.  Sp.  L.  23,  7. 
Ip)  Ft  1.  £.  11. 


tun  an  action  and  recover   damages,  posL 

but  no  action  can  be  maintained  for  a  (18)  See  the  lUtute  of  4  Geo.  IV. 

limilar  breach  of  the  contract  on  the  c.  76,  s.  21.    And  aa  to  the  canon  law 

■ide  of  the  minor.     (Holi  t.  ffard  Ckt-  on  this  sul]Ject,  see  PrUttip  t. 


reneieiu,  Str.  987;    S.  C.  Fits.  175,  6Ves.428. 

275).— Cb.  (14)  The  law  of  France  is  altered 

(12)  See    the  references  gi^ien  in  as  to  this  matter.    When  a  male  has 

the    last    note,    and    p.  452,    n.  17,  attained  the  age  of  twenty-five,  and  a 
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sal  at  twenty-five,  and  the  daughters  at  twenty  (t).  Thus  hath 
stood,  and  thus  at  present  stands,  the  law  in  other  neighbour- 
ing countries.  And  it  has  lately  been  thought  pix>per  to  in- 
troduce somewhat  of  the  same  policy  into  our  laws,  by  statute 
26  Geo.  II.  c  33  (15),  whereby  it  is  enacted,  that  all  mar- 
riages celebrated  by  licence  (for  banns  suppose  notice)  where 
either  of  the  parties  is  under  twenty*one,  (not  being  *a  widow  [  *438  ] 
or  widower,  who  are  supposed  emancipated),  without  the  con- 
sent of  the  father,  or,  if  he  be  not  living,  of  the  mother  or 
guardians,  shall  be  absolutely  void.  A  like  provision  is  niade 
as  in  the  civil  law,  where  the  mother  or  guardian  is  non  compos, 
beyond  sea,  or  unreasonably  froward,  to  dispense  with  such 
consent  at  the  discretion  of  the  lord  chancellor:  but  ho  provi- 
sion is  made,  in  case  the  father  should  labour  under  any  men- 
tal or  other  incapacity.  Much  may  be,  and  much  has  been, 
said  bothior  and  against  this  innovation  upon  our  antient  laws 
and  constitution.  On  the  one  hand,  it  prevents  the  clandes- 
tine marriages  of  minors,  which  are  often  a  terrible  inconveni- 
ence to  those  private  families  wherein  they  happen.  On  the 
other  hand,  restraints  upon  marriages,  especially  among  the 
lower  class,  are  evidently  detrimental  to  the  public,  by  hinder- 
ing the  increase  of  the  people  (16);  and  to  religion  and  mo- 

(/)  Vinnius  in  Inst.  1. 1,  1 10. 


female  the  age  of  twenty*one,  the  con-  quently  thereto  the  marriage  may  be 

«ent  of  hisy  or  her,  parents  to  their  son's,  contracted.    (See  Code  Civil,  liv.  1 ,  tit. 

or  daughter's,  marriage,  is  not  abso-  5,  ch.  1). 

lutely  necessary.  But  even  in  such  (15)  Repealed  by  statute  of  4  Geo. 
cases  the  paternal  authority  is  treated  IV.  c  76.  See  the  sections  of  the  act 
with  more  deference  in  France  than  referred  to  ante,  p.  436,  n.  10.  See 
with  us;  parties  of  the  above-men-  also,  j70«/,  p. 452,  n.  17. 
tioned  ages  must  make  three  several  (16)  A  late  annotator  observes,  that 
and  formal  announcements  to  their  **  the  commentator  speaks  of  a  mea- 
parents  of  their  desire  to  contract  mar-  sure  tending  to  impede  the  increase  of 
riage,  and  an  interval  of  one  month  the  people  as  if  it  were  detrimental ; 
must  take  place  between  each  an-  whilst  Mr.  Malthus  speaks  of  a  similar 
nouncement ;  and  then  they  must  not  measure  as  if  it  would  be  one  greatly 
proceed  to  actual  marriage  before  the  conducive  to  the  public  good."  Per- 
expiration  of  a  month  after  the  last  haps,  the  discrepancy  between  Black- 
announcement  If  a  male  has  reached  stone  and  Malthus  may,  in  some  de- 
the  riper  age  of  thirty,  or  a  female  the  gree,  be  accounted  for,  by  recollecting 
age  of  twenty- five,  then  one  announce-  that  it  is  very  possible  England  may 
ment  of  the  intention  to  contract  mar-  not  have  been  over-peopled  when 
riage  suffices,    and   a  month    subse-  Blackstone  first  compiled  his  lectures ; 
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rality^  by  encouraging  licentiousness  and  debauchery  amon^ 
the  smgle  of  both  sexes;  and  thereby  destroying  one  end  of 
society  and  government,  which  is  coneubiiu  prohibere  vago. 
And  of  this  last  inconvenience  the  Roman  laws  were  so  sensi- 
ble, that  at  the  same  time  that  they  forbade  marriage  without 
the  consent  of  parents  or  guardians,  they  were  less  rigorous 
upon  that  very  account  with  regard  to  other  restraints:  for,  if 
a  parent  did  not  provide  a  husband  for  hb  daughter,  by  the 
time  she  arrived  at  the  age  of  twenty*five^  and  she  afterwards 
made  a  slip  in  her  conduct,  he  was  not  allowed  to  disinherit 
her  upon  that  account ;  ^'  quia  non  sua  culpay  sed  parentum^  id 
cammisisse  eognosdtur  (u).'* 

4*  A  fourth  incapacity  is  want  of  reason;  without  a  compe- 
tent share  of  which,  as  no  other,  so  neither  can  the  matrimo- 
nial contract  be  valid  (to).  It  was  formerly  adjudged,  that  the 
issue  of  an  idiot  was  legitimate^  and  consequently  that  his  mar- 
riage was  valid.  A  strange  determination  I  since  consent  is 
absolutely  requisite  to  matrimony,  and  neither  idiots  nor  luna- 
tics are  capable  of  consenting  to  any  thing.  And  therefore 
the  civil  law  judged  much  more  sensibly  when  it  made  such 
[  *439  ]  deprivations  of  reason  a  previous  impediment;  ^though  not  a 
cause  of  divorce,  if  they  happened  after  marriage  (or).  And 
modem  resolutions  have  adhered  to  the  reason  of  the  civil  law, 
by  determining  (y)  that  the  marriage  of  a  lunatic,  not  being 
in  a  lucid  interval,  was  absolutely  void.  But  as  it  might  be 
difficult  to  prove  the  exact  state  of  the  party's  mind  at  the  ac- 


(«)  Nov.  115,  s.  11. 
(fo)  1  Roll.  Abr.  857. 


(x)  ft  23,  tit  1, 1. 8,  and  tit  2, 1. 16. 
(sr)  MorrUon't  cote,  coram  Del^&t 


yet  that,  half  a  century  later,  when 
Malthus  publbhed,  the  increase  of  po- 
pulation may  have  become  a  source  of 
distress.  Whether  that  inconvenience 
may  not  be  susceptible  of  other  reme- 
dies than  restraints  upon  the  natural 
tendencies  to  the  increase  of  the  num* 
hers  of  mankind,  is  another  question. 
But,  whether  we  think  the  principles 
of  Blackstone  or  of  Malthus  most 
sound,  in  the  abstract,  it  seems  clear 
that  the  application  of  neither  principle 
can  be  equally  suited  to  all  times  and 


conditions  of  society.  In  a  fertile  and 
thinly  inhabited  country,  a  numeroiu 
£unily,  instead  of  being  burthensome, 
may,  generally,  enable  the  parent  to 
improve  his  worldly  circumstances; 
but  this  can  hardly  be  the  case  in 
fully  peopled  states.  Suppodng,  how- 
ever, that  the  view  taken  by  Malthus, 
though  a  painful  one,  was  strictly  phi- 
losophical ;  it  does  not  follow  that 
Blackstone  was  wrong,  as  regarding 
his  own  times. 
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tual  celebration  of  the  nuptials,  upon  this  account,  concurring 
with  some  private  £amily  (z)  reasons,  the  statute  15  Geo.  11. 
c  SO,  has  provided  tliat  the  marriage  of  lunatics  and  persons 
under  phrenzies,  if  found  lunatics  under  a  commission,  or 
committed  to  the  care  of  trustees  by  any  act  of  parliament, 
before  they  are  declared  of  sound  mind  by  the  lord  chancellor 
or  the  majority  of  such  trustees,  shall  be  totally  void  (17). 

Lastly,  the  parties  must  not  only  be  willing  and  able  to  con-  Lnuy.  The  farm 
tract,  but  actually  must  contract  themselves  in  due  form  of  beotenrvSi.'"^' 
law,  to  make  it  a  good  civil  marriage.  Any  contract  made, 
per  verba  de  prasentij  or  in  words  of  the  present  tense,  and  in 
case  of  cohabitation  per  verba  dejuturo  also,  between  persons 
able  to  contract,  was  before  the  late  act  deemed  a  valid  mar- 
riage to  many  purposes;  and  the  parties  might  be  compelled 

(«)  See  private  acts,  23  Geo.  II.  c  6. 


(17)  Till  the  2  &  8  Edw.  VI.  c.  21,  been  teen,  and  auch  undeanltnen  of 
the  clergy  in  this  country  were  prohi-  living,  and  other  great  inconveniences 
bited  to  marry,  by  various  laws  and  not  meet  to  be  rehearsed,  have  followed 
canons;  a  statute  in  the  31  Hen.yiII.  of  compelled  chastity,  and  of  such  laws 
c.  14,  having  even  made  it  felony,  as  have  prohibited  those  the  godly  use 
But  the  legislature,  by  2  &  S  Edw.  VI.  of  marriage ;  it  were  better,  and  rather 
c.  21,  repealed  the  laws  and  canons  to  be  suffered  in  the  commonwealth, 
which  imposed  that  severe  restriction  that  those  which  could  not  contain, 
upon  the  clergy,  and  granted  them  the  should,  after  the  counsel  of  scripture, 
same  indulgence  that  the  laity  eqjoyed.  lire  in  holy  marriage,  than  feignedly 
The  preamble  to  that  statute,  as  almost  abuse,  with  worse  enormity,  outward 
all  the  preambles  to  the  statutes  in  that  chastity  or  single  life."  But  this  sta- 
short  reign,  is  expressed  with  a  re-  tute,  like  all  the  other  reforms  in  the 
markable  degree  of  eloquence :  "  Al-  church,  was  repealed  by  Queen  Mary, 
though  it  were  not  only  better  for  the  and  it  was  not  revived  again  till  the 
estimation  of  priests  and  other  ministers  1  Ja.  I.  c.  25,  though  the  thirty-nine 
in  the  church  of  God,  to  live  chaste,  articles  had  been  passed  in  convocation 
sole,  and  separate  from  the  company  of  in  the  fifth  year  of  the  reign  of  Queen 
women,  and  the  bond  of  marriage ;  but  Elizabeth ;  the  32nd  of  which  declares, 
also  thereby  they  might  the  better  in-  that  it  is  lawful  for  the  bishops,  priests, 
tend  to  the  administration  of  the  gospel,  and  deacons,  as  for  all  other  Christian 
and  be  less  intricated  and  troubled  with  men,  to  marry  at  their  own  discretion, 
the  charge  of  household,  being  free  and  The  clerks  in  chancery,  though  lay- 
unburthened  from  the  care  and  coat  of  men,  were  not  allowed  to  marry  till 
finding  wife  and  children ;  and  that  it  the  14  &  15  Hen.  VIII.  c.  8.  And  no 
were  most  to  be  wished,  that  they  would  lay  doctor  of  civil  law,  if  he  was  mar- 
willingly  and  of  their  selves  endeavour  ried,  could  exercise  any  ecclesiastical 
themselves  to  a  perpetual  chastity  and  jurisdiction  till  37  Hen.  VIII.  c.  7.  (2 
abstinence  from  the  use  of  women ;  yet.  Bum's  Ec.  L.  418). — Cn. 
forasmuch  as  the  contrary  hath  rather 
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in  the  spiritual  courts  to  celebrate  it  in  facie  ecdesuB*  But 
these  verbal  contracts  are  now  of  no  force,  to  compel  a  future 
marriage  (a).  Neither  is  any  marriage  at  present  valid,  that 
is  not  celebrated  in  some  parish  church  or  public  chapel  (18), 
unless  by  dispensation  from  the  Archbishop  of  Canterbury. 
It  must  also  be  preceded  by  publication  of  banns,  or  by  li- 
cence from  the  spiritual  judge.  Many  other  formalities  are 
likewise  prescribed  by  the  act;  the  neglect  of  which,  though 
penal,  does  not  invalidate  the  marriage.  It  is  held  to  be  also 
essential  to  a  marriage,  that  it  be  performed  by  a  person  in 
orders  (h)\  though  the  intervention  of  a  priest  to  solemnize 
this  contract  is  merely  juris  positivi,  and  not  juris  natwralis  md 
divini:  it  being  said  that  Pope  Innocent  the  Third  vras  the  first 
who  ordained  the  celebration  of  marriage  in  the  church  (c); 
[  *440  ]  before  *which  it  was  totally  a  civil  contract  And,  in  the 
times  of  the  grand  rebellion,  all  marriages  were  performed  by 
the  justices  of  the  peace;  and  these  marriages  were  declared 
valid,  without  any  fresh  solemnization,  by  stat.  12  Car.  II. 
c.  83.  But,  as  the  law  now  stands,  we  may  upon  the  whole 
collect,  that  no  marriage  by  the  temporal  law  is  ipso  facto  void, 
that  is  celebrated  by  a  person  in  orders, — ^in  a  parish  church 
or  public  chapel,  or  elsewhere  by  special  dispensation,—  in  pur- 
suance of  banns  or  a  licence, — between  single  persons, — con- 
senting,— of  sound  mind, — and  of  the  age  of  twenty- one  years; 
or  of  the  age  of  fourteen  in  males  and  twelve  in  females,  with 
consent  of  parents  or  guardians,  or  without  it  in  case  of  widow- 
hood (19).  And  no  marriage  is  voidable  by  the  ecclesiastical 
law,  after  the  death  of  either  of  the  parties;  nor  during  their 
lives,  unless  for  the  canonical  impediments  of  precontract,  if 
that  indeed  still  exists;  of  consanguinity;  and  of  affinity  (20), 
or  corporal  imbecility,  subsisting  previous  to  the  marriage. 

(a)  Stat  26  Geo.  11.  c.  33.  (6)  Salk.  119. 

(c)  Moor,  170. 


(IS)  See,   now,  the -statutes  cited,     Suits,  therefore,  to  have  such  contracts 
onle,  p.  433,  n.  3.  declared  to  have  baen  null  ob  imlaa,  are 


(19)  See  the  references  given,  oii/e,  grounded,  in  that  country,  upon  dvU, 
p.  436,  n.  10,  andptfs^  p.  452,  n.  17.  not  upon  canonical,  objections.     (See 

(20)  In  France,  marriage  is  re-  Code  Civil,  liv.  1,  tit.  5,  ch.  4).  As  to 
garded  rather  as  a  civil  than  a  religious  the  causes  for  which  divorce  is  ad- 
contract.      (See  postf   Vol.  3,   p.  92).  mitted  in  that  country, — (mutual  con- 
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11.  I  am  next  to  consider  the  manner  in  which  marriages  ii.  Manner  in 
may  be  dissolved;  and  this  is  either  by  death,  or  divorce.  nuybediaKdvcd. 
There  are  two  kinds  of  divorce,  the  one  total,  the  other  par- 
tial; the  one  a  vinculo  matrimonii^  the  other  merely  a  mensa 
et  thoro.  The  total  divorce,  a  vinculo  matrimonii^  must  be  for 
some  of  the  canonical  causes  (21)  of  impediment  before  men- 
tioned; and  those  existing  before  the  marriage,  as  is  always 
the  case  in  consanguinity;  not  supervenient,  or  arising  afters 
wardsy  as  may  be  the  case  in  affinity  or  corporal  imbecility  (22). 
For,  in  cases  of  total  divorce,  the  marriage  is  declared  null,  as 
having  been  absolutely  unlawful  ab  initio:  and  the  parties  are 
therefore  separated  pro  salute  animarum :  for  which  reason,  as 
was  before  observed,  no  divorce  can  be  obtained,  but  during 
the  life  of  the  parties.  The  issue  of  such  marriage  as  is  thus 
entirely  dissolved,  are  bastards  {d). 

Divorce  a  mensa  et  thoro  is  when  the  marriaire  is  just  and  DWomaiMiwa 
lawful  ah  initio,  and  therefore  the  law  is  tender  of  dissolving 
*it;  but,  for  some  supervenient  cause,  it  becomes  improper  or  [  *44l  ] 
impossible  for  the  parties  to  live  together:  as  in  the  case  of 
intolerable  ill  temper,  or  adultery,  in  either  of  the  parties. 
For  the  canon  law,  which  the  common  law  follows  in  this  case, 
deems  so  highly  and  with  such  mysterious  reverence  of  the 
nuptial  tie,  that  it  will  not  allow  it  to  be  unloosed  for  any 
cause  whatsoever,  that  arises  after  the  union  is  made.  And 
this  is  said  to  be  built  on  the  divine  revealed  law;  though  that 
expressly  assigns  incontinence  as  a  cause,  and  indeed  the  only 
cause,  why  a  man  may  put  away  his  wife  and  marry  another  («). 
The  civil  law,  which  is  partly  of  pagan  original,  allows  many 
causes  of  absolute  divorce :  and  some  of  them  pretty  severe 
ones;  as,  if  a  wife  goes  to  the  theatre  or  the  public  games,  with- 


(d)  Co.  Lit.  285. 


(«)  Matt.  xiz.  9. 


sent,  under  certain  restrictions,  is  one 
of  them,) — as  also  with  respect  to  the 
consequences  thereof,  see  the  same 
Code,  liv.  1,  tit  6. 

(21)  See  ante,  p.  434,  n.  6. 

(22)  Corporal  imbecility  may  arise 
after  the  marriage,  which  will  not  then 
vacate  the  marriage,  because  there  was 
no  fraud  in  the  original  contract ;  and 
one  of  the  ends  of  marriage,  vis.  the 


legitimate  procreation  of  children,  may 
have  been  answered;  but  no  kindred 
by  affinity  can  happen  subsequently  to 
the  marriage ;  for  as  affinity  always  de- 
pends upon  the  previous  marriage  of 
one  of  the  parties  so  related,  if  a  hus- 
band and  wife  are  not  so  related  at  the 
time  of  the  marriage,  they  never  can 
become  so  afterwards.^  Ch. 
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out  the  knowledge  and  consent  of  the  husband  (/);  but  among 
them  adultery  is  the  principal^  and  with  reason  named  the 
first  (g).  But  with  us  in  England  adultery  is  only  a  cause  of 
separation  from  bed  and  board  (A) :  for  which  the  best  reason 
that  can  be  g^ven,  is,  that,  if  diyorces  were  allowed  to  depend 
upon  a  matter  within  the  power  of  either  of  the  parties,  they 
would  probably  be  extremely  frequent;  as  was  the  case  when 
divorces  were  allowed  for  canonical  disabilities,  on  the  mere 
confession  of  the  parties  (t),  which  is  now  prohibited  by  the 
canons  (A)  (23).  However,  divorces  a  vinculo  matrimonii^  for 
adultery,  have  of  late  years  been  frequently  granted  by  act  of 
parliament  (24). 

In  case  of  divorce  a  mensa  et  tharoj  the  law  allows  alimony 
to  the  wife:  which  is  that  allowance  which  is  made  to  a  woman 
for  her  support  out  of  the  husband's  estate:  being  settled  at 
the  discretion  of  the  ecclesiastical  judge,  on  consideration  of 
all  the  circumstances  of  the  case.  This  is  sometimes  called 
her  estovers;  for  which,  if  he  refuses  payment,  there  is,  besides 
the  ordinary  process  of  excommunication,  a  writ  at  ccNnmon 
law  de  estoveriis  habendisj  in  order  to  recover  it  (/).  It  is  gene- 
rally proportioned  to  the  rank  and  quality  of  *the  parties. 


(/)  Nov.  117. 
{g)  Cod.  5.  17.  8. 
(k)  Moor,  68S. 


(0  2  Mod.  314. 

(k)  Can.  160S,  c  105. 

(0  1  Lev.  6. 


(28)  A  hutband  cannot  obtain  a 
divorce  in  tlia  ecclesiastical  courts  for 
the  adultery  of  his  wife,  if  she  recri- 
minates, and  can  prove  that  he  also  has 
been  unfidthAil  to  the  marriage  vow; 
this  seems  to  be  founded  on  the  follow- 
ing rational  precept  of  the  dvil  law : 
Judez  aduUerH  ante  oeulot  habere  debet 
et  inquireref  an  tnaritui  pudici  vivene, 
muUeri  queque  benoe  wtaree  eoUmdiamitr 
Jwerit,  PenrntquMM  emtm  mdeimr  esse, 
Mi  pMdieitkm  Hr  ob  tutore  exigait  qmam 
ipee  mm  exMbeoL  F£  48.  5. 18.-^011. 

(24)  Bills  for  this  purpose  are  very 
closely  investigated  in  the  House  of 
Lords.  It  is  indispensable  that  the  party 
making  the  application  for  such  relief 
should,  previously,  have  obtained,  in 
the  proper  ecclesiastical  court,  a  decree 


for  a  divorce  a  «satd  et  there;  and  it  is 
also  generally  required,  if  it  be  the 
husband  who  sues,  that  he  shall  have 
recovered  damages,  by  a  verdict  at 
common  law,  against  the  adulterer. 
This  last  condition  may,  however,  be 
relaxed,  if  feaaonable  grounds  are 
shewn.  It  was  so  resolved  in  Lord 
EIlenborough*s  case,  (March,  1880), 
wliere.  Prince  Schwartaenburg,  the 
adulterer,  being  out  of  the  jurisdie* 
tion  of  our  oourta,  no  verdict  could 
have  been  had  against  him. 

As  to  the  pecuniary  compensation 
wliich  a  man  may  recover  for  the  ab- 
duction of  his  wifo,  or  for  criminal 
conversation  with  her,  see  pott,  VoL  3, 
p.  139. 
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But  in  case  of  elopement,  and  liYing  with  an  adulterer,  the 
law  allows  her  no  alimony  (m)« 

IIL  Having  thus  shewn  how  marriages  may  be  made,  or  in.  oruwicgai 
dissolved,  I  come  now,  lastly,  to  speak  of  the  legal  conse*  radi^3^?.or 
quences  of  such  making,  or  dissolution. 

By  marriage,  the  husband  and  wife  are  one  person  in  law  (n): 
that  is,  the  very  being  or  legal  existence  of  the  woman  is  sus* 
pended  during  the  marriage,  or  at  least  is  incorporated  and 
consolidated  into  that  of  the  husband:  under  whose  wing,  pro- 
tection, and  catMT^  she  performs  every  thing;  and  is  therefore 
called  in  our  law-firench  a  fem&'^overty  fimnxaa  viro  eO'<tperta; 
is  said  to  be  covert^baron^  or  nnder  the  protection  and  influence 
of  her  husband,  her  baronj  or  lord;  and  her  condition  during 
her  marriage  is  called  her  coverture*  Upon  this  principle,  of 
an  union  of  person  in  husband  and  wife,  depend  almost  all  the 
legal  rights,  duties,  and  disabilities,  that  either  of  them  ac- 
quire by  the  marriage.  I  speak  not  at  present  of  the  rights 
of  property  (25),  but  of  such  as  are  merely  personaL  For  this 
reason,  a  man  cannot  grant  any  thing  to  his  wife,  or  enter  into 
covenant  with  her  (o):  for  the  grant  would  be  to  suppose  her 
separate  existence;  and  to  covenant  with  her,  would  be  only 
to  covenant  with  himself  (26) :  and  therefore  it  is  also  gene- 
rally true,  that  all  compacts  made  between  husband  and  wife, 
when  single,  are  voided  by  the  intermarriage  (p).  A  woman 
indeed  may  be  attorney  for  her  husband  (g)  (27);  for,  that 


(w)  Cowel,  tit.  "  AUmony." 
(ft)  Co.  Lit.  112. 
(o)  Id. 


(p)  Cro.  Car.  551. 
(q)  F.  N.  B.  27. 


(25)  On  this  hetui,  lee  Vol  2,  p.  433, 

with  the  notes  thereto. 

(26)  But  the  husband  may  grant  to 
the  wife  by  the  intenrentian  of  tnx8> 
tees ;  (Harg.  Co.  Lit.  30) ;  and  he  may 
surrender  a  copyhold  to  her  use.  (4 
Co.  29).~Ch. 

[The  Court  of  Chancery  cannot  en- 
tertain a  suit  upon  a  contract  (without 
the  interposition  of  trustees)  between 
husband  and  wife.  (Legard  v.  Johmon, 
3  Yes.  859.)  But,  a  coveitant  to  in- 
demnify a  husband  against  the  debts  of 


his  wife  (such  covenant  being  entered 
into  by  a  trustee  on  her  behali^)  may 
supply  a  consideration  for  an  agree- 
ment, which  will  Justify  a  court  of 
equity  in  seeing  the  whole  eiecuted; 
even  although  some  of  the  covenants 
be  such  as  the  court  would,  on  moral 
grounds,  be  disposed  to  discountenance. 
(Lord  St.  John  v.  Lady  St.  John,  11 
Yes.  537 ;  fForral  v.  Jacob,  3  Meriv. 
270.— Ed.] 

(27)  See  Vol.  2,  p.  450,  n. 
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implies  no  separation  from,  but  is  mtber  a  representation  of, 
her  lord.  And  a  husband  may  also  bequeath  any  thing  to  his 
wife  by  will;  for  that  cannot  take  effect  till  the  coyerture  is 
determined  by  his  death  (r).  The  husband  is  bound  to  pro- 
vide his  wife  with  necessaries  by  law,  as  much  as  hioEiself ;  and 
if  she  contracts  debts  for  them,  he  is  obliged  to  pay  them  {$); 
but  for  any  thing  besides  necessaries  he  is  not  chargeable  (/). 
Also^  if  a  wife  elopes,  and  lives  with  another  man,  the  husband 
is  *not  chargeable  even  for  necessaries  (u)  (28);  at  least,  if  the 
person  who  furnishes  them  is  sufficiently  apprized  of  her  elope- 
ment (to).  If  the  wife  be  indebted  before  marriage,  the  hus- 
band is  bound  afterwards  to  pay  the  debt  (29);  for  he  has 
adopted  her  and  her  circumstances  together  (x).  If  the  wife 
be  injured  in  her  person  or  her  property,  she  can  bring  no  ac^ 
tion  for  redress  without  her  husband's  concurrence,  and  in  his 
name  as  well  as  her  own  {y) :  neither  can  she  be  sued  without 
making  the  husband  a  defendant  (z).  There  is  indeed  one 
case  where  the  wife  shall  sue  and  be  sued  as  a  feme  sole,  viz. 
where  the  husband  has  abjured  the  realm,  or  is  banished  (a), 
for  then  he  is  dead  in  law;  and,  the  husband  being  thus  dis- 
abled to  sue  for  or  defend  the  wife,  it  would  be  most  unrea- 
sonable if  she  had  no  remedy,  or  could  make  no  defence  at 
all.  In  criminal  prosecutions,  it  is  true,  the  wife  may  be  in- 
dicted and  punished  separately  (b);  for  the  union  is  only  a 
ciril  union.  But  in  trials  of  any  sort  they  are  not  allowed  to 
be  evidence  for,  or  against,  each  other  (c) :  partly  because  it  is 
impossible  their  testimony  should  be  indifferent,  but  princi- 
pally because  of  the  union  of  person;  and  therefore,  if  they 


(r)  Co.  Lit  112. 

(«)  Salk.  118. 

(0  1  SicL  120. 

(«)  Stra.647. 

(w)  1  Lev.  5. 

(jr)  8  Mod.  186. 

(y)  Salk.  119;  1  Roll.  Abr.  347. 


(z)  Bro.  Error,  173;  1  Leon.  312; 
1  Sid.  120.  This  wu  also  the  practice 
in  the  courts  of  Athens.  (Pott.  Anti(|. 
b.  1,  C.21). 

(o)  Co.  Lit  133. 

(b)  1  Hawk.  P.  C.  3. 

(c)  2Hawk.  P.C.431. 


(28)  To  exempt  a  husband  from  lia- 
bility for  his  wife's  debts,  it  is  not  ne- 
cessary for  him  to  prove  that  she  is 
living  in  adultery.  A  person  cannot 
by  law  sue  a  husband  for  the  price  of 
goods  furnished  to  his  wife,  when  living 


separate  and  apart  from  him,  unless  it 
can  be  shewn  that  she  was  so  living 
with  his  consent  (HindUy  v.  Tke  Mar- 
quit  of  Wesimeaih,  6  Barn.  &  Cress. 
211). 

(29)  See  Vol.  8,  p.  414. 
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were  admitted  to  be  witnesses  y^  each  other,  they  would  con- 
tradict one  maxim  of  law,  '<  nemo  in  propria  causa  testis  esse 
debet;**  and  if  against  each  other,  they  would  contradict  an- 
other maxim,  ^^nemo  tenetur  seipsum  accusare/*  But,  where 
the  offence  is  directly  against  the  person  of  the  wife,  this  rule 
has  been  usually  dispensed  with  (d)  (30);  and  therefore  by  sta- 
tute 3  Hen.  VII.  c.  2,  in  case  a  woman  be  forcibly  taken  away, 
and  married,  she  may  be  a  witness  against  such  her  husband, 
in  order  to  convict  him  of  felony.  For  in  this  case  she  can 
with  no  propriety  be  reckoned  his  wife;  because  a  main  ingre- 
dient, her  consent,  was  wanting  to  the  contract:  and  also  there 
is  another  maxim  of  law,  that  no  man  shall  take  advantage  of 
his  own  wrong;  which  the  *ravisher  here  would  do,  if,  by  [  *444  1 
forcibly  marrying  a  woman,  he  could  prevent  her  from  being  a 
witness,  who  is  perhaps  the  only  witness  to  that  very  fact. 

In  the  civil  law  the  husband  and  the  wife  are  considered  as 
two  distinct  persons,  and  may  have  separate  estates,  contracts, 
debts,  and  injuries  («);  and  therefore,  in  our  ecclesiastical 
courts,  a  woman  may  sue  and  be  sued  without  her  hus- 
band (/)(31). 


(d)  ^tate  Trials,  Vol.  1 ;  Lord  And- 
letfs  case,  Stra.  633. 


(t)  Cod.  4.  12.  1. 
(/)  2  Roll.  Abr.  298. 


(30)  Lord  Thurlow,  in  the  case  of 
Stdgwick  V.  WaikinSf  (1  Ves.  junr.  40), 
said,  a  wife's  evidence  can  never  be 
received  against  her  husband,  except 
for  security  of  the  peace.  But  Lord 
Eldon,  in  the  case  of  Shafioe  v.  Shaftoe, 
(7  Ves.  171),  issued  a  writ  of  ne  exeai 
against  a  husband,  upon  the  sole  evi- 
dence of  his  wife.  And  although  it 
was  held,  in  the  case  of  The  King  v. 
The  Inhabitants  of  dinger,  (2  T.  R. 
263),  that  a  wife  could  not  be  called, 
in  any  case,  to  give  evidence  even 
tending  to  criminate  her  husband;  it 
has  since  been  repeatedly  declared  that 
this  rule  was  too  large  and  general. 
(See  The  King  v.  The  Inhabitants  of  J 11 
Saints,  Worcester,  6  Mau.  &  Sel.  199 ; 
llenman  v.  Dickinson,  5  Bingh.  183  ; 
2  M.  &  P.  289,  S.  C. :   The  King  v.  The 


Inhabitants  of  Bathwick,  2  Bam.  &  Adol. 
646).  And  by  the  statute  of  6  Geo.  IV. 
c.  16,  s.  37,  a  wife  is  compellable  to  give 
evidence  touching  the  discovery  of  the 
estate  of  her  husband,  if  he  be  a  bank- 
rupt, and  also  as  to  the  concealment 
thereof  by  any  person,  her  husband  not 
excepted ;  yet,  such  concealment  by  him, 
to  the  value  of  10^,  is  declared  by  the 
1 12th  section  of  the  said  act  to  be  felony. 
(31)  A  feme  covert  having  a  sepa- 
rate estate  may,  in  a  court  of  equity, 
be  sued  as  a  feme  sole,  and  be  pro- 
ceeded against  without  her  husband; 
for,  in  respect  of  her  separate  estate, 
she  is  looked  upon  as  a  feme  sole. 
(2  Ver.  614).  And  in  a  court  of  equity 
baron  and  feme  are  considered  as  two 
distinct  persons ;  and  therefore  a  wife 
by   her   prochein    amy  may   sue    her 
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But,  though  our  law  in  general  considers  man  and  wife  as 
one  person,  yet  there  are  some  instances  in  which  she  is  sepa* 
rately  considered;  as  inferior  to  him,  and  acting  by  his  com- 
pulsion. And  therefore  all  deeds  executed,  and  acts  done  by 
her,  during  her  coverture,  are  void;  except  it  be  a  fine,  or  the 
tike  matter  of  record,  in  which  case  Ae  must  be  solely  and  se- 
cretly examined,  to  learn  if  her  act  be  voluntary  (ff).  She 
cannot  by  will  devise  (32)  lands  to  her  husband,  unless  mider 
special  circumstances;  for  at  the  time  of  making  it  she  is  sup- 
posed to  be  under  his  coercion  (A),  And  in  some  felonies, 
and  other  inferior  crimes,  committed  by  her,  through  con- 
straint of  her  husband,  the  law  excuses  her  (t):  but  this  ex- 
tends not  to  treason  or  murder  (83). 

The  husband  also,  by  the  old  law,  might  give  his  wife  mo- 
derate correction  (A).  For,  as  he  is  to  answer  for  her  misbe- 
haviour, the  law  thought  it  reasonable  to  intrust  him  with  thb 
power  of  restraining  her,  by  domestic  chastisement,  in  the  same 
moderation  that  a  man  is  allowed  to  correct  his  apprentices  or 
children;  for  whom  the  master  or  parent  is  also  liable  in  some 


(g)  Lit  8. 669,  670. 
(A)  Co.  Lit  112. 


(0  1  Hawk.  P.  C.  9. 
(k)  Ibid.  180. 


own  husband.     (3  Cox's  P.  Wms.  39). 
— Ch. 

[A  responsible  proehein  amy  is  re- 
quired in  such  cases,  {Anon,  1  Atk. 
570),  in  order  Uiat  there  may  be  some 
one  able  to  pay  the  costs  of  the  sidt,  if 
the  bill  should  be  dismissed.  (Penmng" 
ton  T.  AMnf  1  Sim.  &  Stu.  265). 

[Mr.  Christian's  diduntt  that  a  feme 
eoverte  is,  in  equity,  looked  upon  as  a 
feme  ioie,  in  respect  of  her  several 
estate,  must  be  received  with  some 
qualification:  it  has  been  held  that,  a 
feme  coverie  cannot  by  the  equitable  pos- 
session of  separate  property  acquire  a 
power  of  personal  contract ;  though  she 
has  a  power  of  disposition  as  incident  to 
property,  and  her  actual  disposition  will 
bind  her.  (Jguilar  v.  Jguilar,  5  Mad. 
418).  The  distinction  between  an 
actual  appropriation  of  a  married  wo- 
man's separate  trust  estate,  and  its 
liability  to  her  general  creditors,  has 
been    said    to    be     well     established. 


(Power  V.  Bailey,  1  Ball  &  Beat.  52). 
Even  if  she  were  living  sepazate  fnan 
her  husband,  by  formal  agreement,  a 
tradesman  could  not  sustain  a  suit  to 
have  his  demand,  as  a  mere  general 
creditor,  satnfied  out  of  her  separate 
equitable  estate.  (Dmke  of  RoUom  v. 
WWiamt,  2  Ves.  junr.  pp.  142,  150, 
155 ;  Oreailey  v.  Noble,  8  Mad.  94; 
Stwart  V.  KirkwaU,  8  Mad.  389). 
However,  in  the  case  of  Murray  v. 
Barlee,  (8  Mylne  8r  Keen,  209,)  Lord 
Brougham,  C,  seems  to  have  held,  that 
the  separate  estate  of  a  feeee  covert  b 
liable  in  equity  to  her  general  engage- 
ments, as  well  upon  an  implied  under- 
taking as  by  a  written  obligation.  But 
this  can  hardly  be  considered  as  quite 
settled. — Ed.] 

(32)  As  to  testamentary  disposi- 
tions by  married  women,  see  Vol.  2, 
pp.  375,  498. 

(33)  See  Vol.  4,  p.  IS. 
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cases  to  answer.  But  this  power  of  correction  was  confined 
within  reasonable  bounds  (/),  and  the  husband  was  prohibited 
from  using  any  violence  to  his  wife,  aliter  quam  ad  virum^  ex 
cauia  repmims  et  eastigatioms  uzoris  siue,  licUe  et  raHanabiliter 
pertinet  (m).  The  civil  law  gave  the  husband  the  *same,  or 
a  larger  authority,  over  his  wife:  allowing  him,  for  some  mis- 
demeanors, Jlagdlu  et  fiutibus  acriter  verberare  uxarem;  for 
others,  only  madicam  castiffcdianem  adhibere  (n).  But  with  us, 
in  the  politer  reign  of  Charles  the  Second,  this  power  of  cor- 
rection b^gan  to  be  doubted  (o);  and  a  wife  may  now  have 
security  of  the  peace  against  her  husband  (/?);  or,  in  return, 
a  husband  against  his  wife  (9).  Yet  the  lower  rank  of  people, 
who  were  always  fond  of  the  old  common  law,  still  claim  and 
exert  their  antient  privilege:  and  the  courts  of  law  will  still 
permit  a  husband  to  restrain  a  wife  of  her  liberty,  in  case  of 
any  gross  misbehaviour  (r). 

These  are  the  chief  legal  effects  of  marriage  during  the 
coverture;  upon  which  we  may  observe,  that  even  the  disabili- 
ties which  the  wife  lies  under  are  for  the  most  part  intended 
for  her  protection  and  benefit:  so  great  a  favourite  is  the  fe- 
male sex  of  the  laws  of  England  (34). 


(/)  Moor,  874. 
(m)  F.N.B.80. 

(n)  Nov.  117,  c.  14,  and  Van  Leeu- 
wen  in  Aw. 


(o)  1  Sid.  US;  8  Keb.  4SS. 
(p)  2  Lev.  128. 
Iq)  Stra.1207. 
(r)  Stra.  478,  875. 
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(34)  Mr.  Christian,  in  hu  note  to  thu 
passa^,  observes,  that,  if  a  husband 
kills  his  wife,  the  crime  is  considered 
by  the  law  the  same  as  if  he  had  kiUed 
any  other  person ;  but,  if  a  wife  kills 
her  husband,  the  enormity  of  the 
crime  is  deemed  a  species  of  treason. 
This  distinction  no  lon^r  exists;  by 
the  statute  of  9  Geo.  IV.  c.  31,  s.  2,  it 
is  enacted,  that  every  offence  which  be- 
fore the  commencement  of  that  act  would 
have  amounted  to  petit  treason,  shall  be 
treated  in  all  respects  as  murder. 

The  preference,  however,  given  to 
males  with  respect  to  the  descent  of 
freehold  landed  property,  is  one  of 
those  lingering  effects  of  feudal  tenure 
which  still  remains,  although  the  reason 


upon  which  it  was  originally  founded 
has  ceased. 

Moreover,  by  what  is  oddly  termed 
the  "  curtesy"  of  England,  a  husband 
who  has  issue  born  alive  by  his  wife, 
thereby  acquires  an  estate  in  all  free- 
hold lands  which  his  wife  was  seised 
of  or  beneficially  entitled  to  in  fee 
simple  or  fee  tail,  and  which  were  not 
formally  vested  in  trustees  for  her  sole 
and  separate  use ;  the  whole  of  which, 
if  the  wife  dies,  the  husband  is  entitled 
to  hold  during  his  life,  with  all  those 
rights  and  privileges  which  the  wife 
would  have  had,  as  annexed  to  her 
estate,  if  she  had  been  alive.  (See 
Vol.  2,  p.  126).  But  a  wife  who  sur- 
vives her  husband  can  in  no  case  claim. 
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as  her  right  of  dower,  more  than  one 
third  of  her  husband's  real  estates; 
and  this  claim  may  be  defeated  at  the 
husband's  pleasure,  either  by  deed  exe- 
cuted in  his  lifetime,  or  by  a  declara- 
tion to  that  effect  in  his  will,  duly 
attested.  (See  statute  3  &  4  Gul.  IV. 
c  105). 

Again,  a  husband  does  not  forfeit 
his  right  to  an  estate  by  the  "  curtesy  " 
by  leaving  his  wife  and  living  in  adul- 
tery with  another  woman ;  but,  similar 
misconduct  on  the  part  of  the  wife 
would  cause  an  absolute  forfeiture  of 
her  right  of  dower.  {Sidney  ▼.  Sidney, 
3  P.  Wms.  276  ;  and  see  jdm/.  Vol  2, 
p.  130). 

With  respect  to  personal  property, 
likewise,  unless  that  belonging  to  a 
woman  is  strictly  secured  to  her  sepa- 
rate use,  it  becomes,  by  her  marriage, 
absolutely  her  husband's  if  it  be  pro- 
perty in  actual  possession;  and  if  it 
be,  what  the  law  terms,  a  ehoet  en 
action,  he  is  entitled  to  reduce  it  into 
his  own  possession  and  to  dispose  of  it 
as  he  thinks  fit:  (see  j>ott,  Vol.  2, 
pp.  433 — 436) :  but,  it  depends  entirely 
upon  the  husband's  choice,  whether, 
if  his  wife  survives  him,  she  shall,  or 
shall  not,  take  one  penny  of  his  pro- 
perty which  has  not  been  secured  to 
her  by  express  contract. 

These  distinctions  hardly  savour  of 
chivalrous  gallantry  towards  the  fair 
sex  ;  yet,  it  is  right  to  add,  that,  whilst 
the  law  makes  a  husband  answerable 
for  his  wife's  debts,  but  a  wife,  who  has 
property  settled  to  her  separate  use,  is 
not  answerable  for  debts  incurred  by 
her  husbana  entirely  on  her  account 
and  for  her  indulgence ;  there  is  some 


why  the  husband  should  bavc 
a  distinct  property  in  his  wife's  chat- 
tels,   thon^    the    wife   has    no  such 
property  in  the  husband's  chattels.     It 
is  also  vary  true   that,   in  many  in- 
stances,  the  law,   as  admintstered  in 
courts  of  equity,  even  in  the  restraints 
which  it  imposes  on  a  married  woman's 
disposal  of  her  property,   acts  solely 
with  a  view  to  her  protection.     And, 
though    Mr.  Christian  observes,   that, 
"  with  regard  to  the  property  of  wo- 
men there  is  taxation  without  repre- 
sentation, yet  there  is  no  snhstantial 
reason  why  single  women  should  be 
denied  the  privilege  of  voting  for  re- 
presentatives; "  it  may  well  be  doubted 
(at  least  until  vote  by  ballot  is  esta- 
blished)   whether  women   would  not 
purchase  the  privilege  of  appearing  at 
the   hustings,    as   political    partisans, 
too  dearly,  by  a  sacrifice  of  any  por- 
tion of  that  retiring  modesty  which  is 
usually  held  to  constitute  their   most 
winning  charm   and  their  surest  in- 
fluence.    Still,  admitting  that  the  con- 
stitution and  temperament  implanted 
by  nature  in  woman  indicate  her  ori- 
ginal destination  to  duties,  and  conse- 
quently to   rights,  differing,  in  some 
degree,   from  those  to  which  the  n>- 
buster  sex  is  bound,  and  entitled;  it 
will  probably  be  the  conclusion  of  th(»e 
who  impartially  consider  all  the  heads 
of  our  municipal  code  which  relate  to 
women,  that,  if  the  female  sex  be,  as 
Blackstone  asserts,    "  a  great  favorite 
of  the  laws  of  England,"  it  is  not  a 
spoilt   favorite,  and   our   law-makers 
have  never  been  doatingly  uxorions. 
(See  posf,  p.  447,  n.  4.) 
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OV  PARENT  AND  CHILD. 


I.  Legitimate 
diUdren. 


The  next,  and  the  most  universal  relation  in  nature,  is  im-  orthereiatimior 
mediately  derived  from  the  preceding,  being  that  between  pa-  **""  *" 
rent  and  child  (1). 

Children  are  of  two  sorts:  legitimate,  and  spurious,  or  bas- 
tards; each  of  which  we  shall  consider  in  their  order.  And, 
first,  of  legitimate  children. 

I.  A  legitimate  child  is  he  that  is  bom  in  lawful  wedlock, 
or  within  a  competent  time  afterwards  (2).  "  Pater  est  quern 
nuptliB  demanstranty*'  is  the  rule  of  the  civil  law  (a);  and  this 
holds  with  the  civilians,  whether  the  nuptials  happen  before 
or  after  the  birth  of  the  child.  With  us  in  England  the  rule 
is  narrowed,  for  the  nuptials  must  be  precedent  to  the  birth : 
of  which  more  will  be  said  when  we  come  to  consider  the  case 
of  bastardy.  At  present,  let  us  inquire  into,  1.  The  legal 
duties  of  parents  to  their  legitimate  children.  2.  Their  power 
over  them.     3.  The  duties  of  such  children  to  their  parents. 

1.  And,  first,  the  duties  of  parents  to  legitimate  children ;  i.  or  theiegai 

1.1  •      •      11  •  4.    •      xv  x*      I  xi-    •  •    X         duUei  of  parent*. 

which  pnncipally  consist  m  three  particulars:  their  mainte- 
nance,  their  protection,  and  their  education. 

(a)  Pf.  2.  4.  5. 


(1)  See  Vol.  8,  p.  140. 

(2)  No  precise  limit  is  positively 
fixed  as  the  ultimum  ttmpu$  pariendif 
either  by  the  rules  of  law  or  of  medical 
science.  When  parturition  takes  place 
more  than  nine  calendar  months  after 
the  alleged  period  of  conception,  the 
presumption  is  against  the  allegation. 
But,  as  there  is  respectable  authority 
for  holding  that  the  term  of  gestation 
may  be  extended  to  ten  months,  courts 


of  law,  when  called  on  to  determine  a 
question  of  legitimacy  dependent  upon 
the  time  which  has  elapsed  since  it  was 
possible  for  sexual  intercourse  to  have 
taken  place  between  the  mother  and 
the  alleged  father  of  a  child,  exercise 
a  liberal  discretion,  and  take  the  mo- 
ther's character,  and  all  other  relevant 
circumstances  into  consideration.  (See 
Mr.  Hargreave's  note  to  Co.  Lit.  123.  b.) 
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Maintenance  of  Th©  ^uty  of  parents  to  proYide  for  the  maintenance  of  their 

chudren.  children,  is  a  principle  of  natural  law;  an  obligation,  says  Puf- 

fendorf  (6),  laid  on  them  not  only  by  nature  herself,  but  by 
their  own  proper  act,  in  bringing  them  into  the  world;  for 
they  would  be  in  the  highest  manner  injurious  to  their  issue, 
if  they  only  gave  their  children  life  that  they  might  afterwards 
see  them  perish.  By  begetting  them^  therefore,  they  have 
entered  into  a  voluntary  obligation  to  endeavour,  as  far  as  in 
them  lies,  that  the  life  which  they  have  bestowed  shall  be  sup- 
ported and  preserved.  And  thus  the  children  will  have  a  per- 
fect rifflit  of  receiving  maintenance  from  their  parents.  And 
the  president  Montesquieu  (e)  has  a  very  just  observation  upon 
this  head:  that  the  establishment  of  marriage  in  all  civilized 
states  is  built  on  this  natural  obligation  of  the  fiither  to  pro- 
vide for  his  children  (3);  for  that  ascertains  and  makes  known 
the  person  who  is  bound  to  fulfil  this  obligation:  whereas,  in 
promiscuous  and  illicit  conjunctions,  the  father  is  unknown; 
and  the  mother  finds  a  thousand  obstacles  in  her  way — ^shame, 
remorse,  the  constraint  of  her  sex,  and  the  rigour  of  laws,  that 
stifle  her  inclinations  to  perform  this  duty;  and,  besides,  she 
generally  wants  ability  (4). 

The  municipal  laws  of  all  well->regulated  states  have  taken 
care  to  enforce  this  duty:  though  Providence  has  done  it  more 
effectually  than  any  laws,  by  implanting  in  the  breast  of  every 
parent  that  natural  aropyri^  or  insuperable  degree  of  affection, 
which  not  even  the  deformity  of  person  or  mind,  not  even  the 
wickedness,  ingratitude,  and  rebellion  of  children,  can  totally 
suppress  or  extinguish. 

The  civil  law  (d)  obliges  the  parent  io  provide  maintenance 
for  his  child;  and,  if  he  refuses,  ^^ judex  de  eare  cognoeceL** 
Nay,  it  carries  this  matter  so  far,  that  it  will  not  suffer  a  pa- 

(6)  L.  of  N.  b.4,  c.  11.  (c)  Sp.  L.  b.  23,  c.  2. 

(<i)  FC  25.  8.  & 


(3)  See  onto,  Uie  notes  to  pp.  437,  tute  4  &  5  GuL  IV.  c  76,  a.  71.  It  thu 
438,  440,  and  the  note  to  Vol.2,  p.  11.  to  be  added   to  the  other    instances 

(4)  The  framers  of  the  late  act  for  which  shew  how  "  great  a  fiivorite 
the  administration  of  the  law  relating  the  female  sex  is  with  the  laws  of 
to  the  poor,  however,  evidenUy  thought  England  ?  "  (See  wtU,  p.  446,  n.  34  j 
that  this  duty  belongs  more  properly  to  and  po9t^  p.  468»  as  also  VoL  8, 
the  mother  than  the  father.     See  su-  p.  390). 
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rent  at  his  death  totally  to  disinherit  his  child,  without  ex- 
pressly giving  *his  reason  for  so  doing;  and  there  are  four-  r  #443  ] 
teen  such  reasons  reckoned  up  (e),  which  may  justify  such  dis- 
inherison (5).  If  the  parent  alleged  no  reason,  or  a  bad,  or  a 
false  one,  the  child  might  set  the  will  aside,  tanquam  testamen" 
turn  inoffidowm  (6),  a  testament  contrary  to  the  natural  duty 
of  the  parent.  And  it  is  remarkable  under  what  colour  the 
children  were  to  move  for  relief  in  such  a  case:  by  suggesting 
that  the  parent  had  lost  the  use  of  his  reason  when  he  made 
the  iriofficious  testament*  And  this,  as  Puffendorf  observes  (y), 
was  not  to  bring  into  dispute  the  testator's  power  of  disinherit- 
ing his  own  offspring,  but  to  examine  the  motives  upon  which 
he  did  it;  and,  if  they  were  found  defective  in  reason,  then  to 
set  them  aside.  But  perhaps  this  is  going  rather  too  far;  every 
man  has,  or  ought  to  have,  by  the  laws  of  society,  a  power 
over  his  own  property  (7):  and,  as  Grotius  very  well  distin- 
guishes (ff)j  natural  right  obliges  to  give  a  necessary  mainte- 
nance to  children;  but  what  is  more  than  that  they  have  no 
other  right  to,  than  as  it  is  given  them  by  the  favour  of  their 
parents,  or  the  positive  constitutions  of  the  municipal  law. 

Let  us  next  see  what  provision  our  own  laws  have  made  for 
this  natural  duty.  It  is  a  principle  of  law  (A),  that  there  is 
an  obligation  on  every  man  to  provide  for  those  descended 
from  his  loins;  and  the  manner  in  which  this  obligation  shall 
be  performed  is  thus  pointed  out  (t).  The  &ther  and  mother, 
grandfather  and  grandmother  (8),  of  poor  impotent  persons, 
shall  maintain  them  at  their  own  charges,  if  of  sufficient  abi- 
lity, according  as  the  quarter  sessions  shall  direct:  and  (A)  if  a 
parent  runs  away,  and  leaves  his  children,  the  churchwardens 
and  overseers  of  the  parish  shall  seize  his  rents,  goods,  and 
chattels,  and  dispose  of  them  toward  their  relief.     By  the  in- 

(e)  Not.  115.  (A)  Raym.  fiOO. 

(/)  L.  4,  c  1 1,  8. 7.  (t)  Stat  43  EUs.  c.  2. 

(g)  De  J.  B.  &  P.  1. 2,  c.  7,  n.  S.  {k)  Stat  &  Geo.  I.  c.  S. 

(5)  See  the  note  to  VoL  2,  p.  13.  increase  the  number  of  early  marriages ; 

(6)  See  Vol.  2,  p.  502.  as  to  the  expediency  of  which,  in  our 

(7)  See  VoL  2,  pp.  llf  12,  with  the  state  of  society,  able  and  good  men  are 
notes  thereto.  by  no    means  agreed.     (See  ante,  p. 

To  enforce  an  equal  division  of  a     438,  n.  16). 
deceased  parent's  property  amongst  all         (8)  See  stat  4  &  5  Gul.  IV.  c  76, 
his  children,  would  obviously  tend  to     s.  56. 
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[  •449  ] 


terpretations  which  the  courts  of  law  have  made  upon  these 
statutes,  if  a  mother  or  grandmother  marries  again,  and  was 
before  such  second  marriage  of  sufficient  ability  to  keep  the 
child,  the  husband  shall  be  charged  to  *  maintain  it  (/) :  for, 
this  being  a  debt  of  hers  when  single,  shall,  like  others,  ex- 
tend to  charge  the  husband  (9).  But,  at  her  death,  the  rela- 
tion being  dissolved,  the  husband  is  under  no  £surther  obliga- 
tion. 

No  person  is  bound  to  provide  a  maintenance  for  his  issue, 
unless  where  the  children  are  impotent  and  unable  to  work, 
either  through  infancy,  disease,  or  accident;  and  then  is  only 
obliged  to  find  them  with  necessaries,  the  penalty  on  refusal 

(0  Styles,  283 ;  2  Bulstr.  346. 


(9)  By  the  statute  of  4  ft  5  GuL  IV. 
c.  76,  8.  57,  every  husband  is  made 
liable  to  maintain  the  children  of  his 
wife,  bom  before  his  marriage  with 
her,  whoever  was  their  father,  and 
whether  such  children  be  legitimate  or 
illegitimate,  until  such  children  attain 
the  age  of  sixteen,  or  until  the  death 
of  the  mother. 

Questions  sometimes  arise  as  to  the 
maintenance  of  infants  who  have  for- 
tunes of  their  own.     In  BUUngtliy  ▼. 
Cook,  (1  Br.  C.  C.  268),  it  was  inti- 
mated, that,  perhaps  a  mother  who  re- 
mained a  widow  might  be  bound  to 
maintain  her  children,  if  she  were  of 
ability  to  do  so,  without  breaking  in 
upon   their    fortunes.      In    Haley    ▼. 
Bannister,   (4  Mad.  280),  it  was  de- 
cided, that  a  wife,  during  the  life  of 
her  husband,  is  not  under  a  legal  obli- 
gation   to    maintain    their    children, 
though   she    has    an   ample   separate 
estate;    and  if  the  husband  is  not  of 
ability  to  support  the  children  suit- 
ably, the  court  of  Chancery  may  make 
him  an  allowance  out  of  their  fortunes. 
But  if  the  mother,  so  circumstanced, 
should  become  a  widow,  the  principle 
intimated  in  BittingtUy  ▼.  Cook  would 
apply ;  and,  it  is  presumed,  the  allow- 
ance would  not  be  continued.     This 


conclusion  is  not  in  contradiction   of 
what  was  said  in  Lanoy  v.  The  Dmehea 
of  Ath»l,  (2  Atk.  447),  for,  in  that  case. 
the  instrument  by  which  maintenance 
was  provided  for  the  child  whose  inter- 
ests were  then  under  discussion,  was 
executed  in  consequence  of  a  valuable 
consideration  derived   by  the    setUer 
from  the  mother;  and  therefore  Lord 
Hardwicke  said,  that,    to  make  the 
mother,   out  of  her   own   provision, 
maintain  the  daughter,  in  order  that 
the  maintenance  so  expressly  secured 
might  be  spared,   would    have    been 
"  going  too  for."  (See  poet,  Mr.  Chris- 
tian's note  to  p.  453).     The  case  of 
Swhmock  v.  Crup,  (2  Freem.  78,  and  2 
Ventr.  353),  does  not  throw  much  dear 
light  on  this  subject ;  the  reports  repre- 
sent the  court  as  directing  the  whole 
fortunes  of  the  children  to  be  applied 
towards  their  maintenance,  yet  declar- 
ing that  their  mother,  who  had  mar- 
ried again,    was  bound    to  maintain 
them.      This  decision,  however,  may 
be  reconciled  with  the  two  first  cases 
above  cited,  if  the  dicium  is  only  un- 
derstood to  mean,  that  the  mother  was 
bound  to  support   her   own   children 
whilst  she  remained  a  widow,  but  not 
after  she  had  married  again. 
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being  no  more  than  20s.  a  month.  For  the  policy  of  our  laws, 
which  are  ever  watchful  to  promote  industry,  did  not  mean  to 
compel  a  father  to  maintain  his  idle  and  lazy  children  in  ease 
and  indolence:  but  thought  it  unjust  to  oblige  the  parent, 
against  his  will,  to  provide  them  with  superfluities,  and  other 
indulgences  of  fortune;  imagining  they  might  trust  to  the  im- 
pulse of  nature,  if  the  children  were  deserving  of  such  favours. 
Yet,  as  nothing  is  so  apt  to  stifle  the  calls  of  nature  as  reli^ 
gious  bigotry,  it  is  enacted  (m),  that  if  any  popish  parent  shall 
refuse  to  allow  his  protestant  child  a  fitting  maintenance,  with 
a  view  to  compel  him  to  change  his  religion,  the  lord  chancel- 
lor shall  by  order  of  court  constrain  him  to  do  what  is  just  and 
reasonable.  But  this  did  not  extend  to  persons  of  another  re- 
ligion, of  no  less  bitterness  and  bigotry  than  the  popish;  and 
therefore  in  the  very  next  year  we  find  an  instance  of  a  jew  of 
immense  riches,  whose  only  daughter  having  embraced  Chris- 
tianity^ he  turned  her  out  of  doors;  and,  on  her  application  for 
relief,  it  was  held  she  was  entitled  to  none  (n)  (10).  But  this 
gave  occasion  (o)  to  another  statute  (/?),  which  ordains,  that 
if  Jewish  parents  refuse  to  allow  their  protestant  children  a 
fitting  maintenance  suitable  to  the  fortune  of  the  parent,  the 
lord  chancellor  on  complaint  may  make  such  order  therein  as 
"he  shall  see  proper. 

Our  law  has  made  no  provision  to  prevent  the  disinheriting 
of  children  by  will;  leaving  every  man's  property  in  his  *own  [  *450  ] 
disposal,  upon  a  principle  of  liberty  in  this  as  well  as  every 
other  action:  though  perhaps  it  had  not  been  amiss  if  the  pa- 
rent had  been  bound  to  leave  them  at  the  least  a  necessary 
subsistence  (11).  Indeed,  among  persons  of  any  rank  or  for- 
tune, a  competence  is  generally  provided  for  younger  children, 
and  the  bulk  of  the  estate  settled  upon  the  eldest,  by  the  mar- 
riage articles.  Heirs  also,  and  children,  are  favourites  of  our  Hdnnoctobt 
courts  of  justice,  and  cannot  be  disinherited  by  any  dubious  amuguoua  words. 

(«)  Sut.  11  &  12  Will.  III.  c.  4.  1701. 

(fi)  Lord  Raym.  699.  (p)  I  Ann.  st  1»  c.  80. 

(o)  Com.  Journ.  18  Feb. ;    12  Mar. 


(10)  It  waa  not  held  that  she  was  or  likely  to  become  chargeable  to  the 

entiUed  to  none  because  she  was  the  parish. — Ch. 

daughter  of  a  Jew,   but  because  the  (11)  See  an/^,  p.  448,  and  the  refer- 

order  did  not  state  that  she  was  poor,  ences  given  in  the  notes  thereto. 

VOL.  I.                                            P  P 
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or  ambiguous  words;  there  being  required  the  utmost  cer- 
tainty of  the  testator's  intentions  to  take  away  the  right  of  an 
heir  (q). 

From  the  duty  of  maintenance  we  may  easily  pass  to  that 
o{  protectiariy  which  is  also  a  natural  duty,  but  rather  permitted 
than  enjoined  by  any  municipal  laws :  nature  in  this  respect, 
working  so  strongly  as  to  need  rather  a  check  than  a  spur. 
A  parent  may  by  our  laws  piaintain  and  uphold  his  children  in 
their  lawsuits,  without  being  guilty  of  the  legal  crime  of  main- 
taining quarrels  (r)  (12).     A  parent  may  also  justify  an  as- 
sault and  battery  in  defence  of  the  persons  of  his  children  {$)- 
nay,  where  a  man's  son  was  beaten  by  another  boy,  and  the 
father  went  near  a  mile  to  find  him,  and  there  revenged  the 
son's  quarrel  by  beating  the  other  boy,  of  which  beating  he 
afterwards  unfortunately  died^  it  was  not  held  to  be  murder, 
but  manslaughter  merely  (t).     Such  indulgence  does  the  law 
shew  to  the  frailty  of  human  nature»  and  the  workings  of  pa- 
rental affection. 
Educatkm  or  chfl-       The  last  duty  of  parents  to  their  children  is  that  of  giving 

them  an  educatUm  suitable  to  their  station  in  life :  a  duty 
pointed  out  by  reason,  and  of  far  the  greatest  importance  of 
[  *451  ]  siny.  For,  as  Puffendorf  very  well  observes  (m),  it  is  pot  •easy 
to  imagine  or  allow,  that  a  parent  has  copferred  any  cosider- 
able  benefit  upon  his  child  by  bringing  him  into  the  world,  if 
he  afterwards  entirely  neglects  his  culture  and  educatioo^  and 
suffers  him  to  grow  up  like  a  mere  beast,  to  lead  a  life  useless 
to  others,  and  shameful  to  himself.  Yet  the  municipal  laws 
of  most  countries  seem  to  be  defective  in  this  point,  by  not 
constraining  the  parent  to  bestow  a  proper  educsition  upcm  his 
children.  Perhaps  they  thought  it  punishment  enoii^h  to 
leave  the  parwt,  who  neglects  the  instruction  of  his  femily,  to 
labour  under  those  griefs  and  ipconveniencea  which  his  femily, 
so  uninstructed^  will  be  sure  to  luring  upon  him.  Our  laws, 
though  their  defects  in  this  particular  cannot  be  denied,  hare 
in  one  instance  made  a  wise  provision  for  breeding  up  the  rising 

'   (q)  1  Lev.  ISO.  (i)  Cro.  Jac296;  1  Hawk.  P.O. 83. 

(r)  2  Init  664.  (»)  L.  of  N.  b.  6,  c.  2,  s.  12. 

(«)  IHawk.  P.C.  181. 

(12)  See  post,  p.  453 ;  and  Vol.  3,  p.  3. 
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generation :  since  the  poor  and  laborious  part  of  the  com- 
munity,  when  past  the  age  of  nurture,  are  taken  out  of  the 
hands  of  their  parents,  by  the  statutes  for  Apprenticing  poor 
children  (tr)  (18),  and  are  placed  out  by  the  public  in*  such  a 
manner,  as  may  render  their  abilities,  in  their  seyeral  stations, 
of  the  greatest  advantage  to  the  commonwealth.  The  rich, 
indeed,  are  left  at  their  own  option,  whether  they  will  breed 
up  their  children  to  be  ordafneiits  or  disgraces  to  their  fatnily. 
Yet  in  one  case,  that  of  religion,  they  are  under  peculiar  re- 
strictions ;  for  {x)  it  is  provided,  that  if  any  person  sends  any 
child  under  bis  gov^nment  beyond  the  seas,  either  to  pre^vent 
its  good  education  in  England  (14)^  or  in  order  to  enter  into 
or  reside  in  any  popish  college,  or  to  be  instructed,  persuaded, 
or  strengthened  in  the  popish  religion ;  in  such  case,  besides 
the  disabilities  incurred  by  the  child  so  sent,  the  parent  or 
person  sending  shall  forfeit  lOOL,  which  (y)  shall  go  to  the 
sole  use  and  benefit  of  him  that  shall  discover  the  ofience. 
And  if  any  (z)  parent,  or  other,  shall  send  or  convey  any  per- 
son beyond  sea,  to  enter  into,  or  be  resident  in,  or  trained  up 
in  any  priory,  abbey,  nunnery,  popish  univerifity,  college,  or 
school,  or  house  of  Jesuits  or  priests,  or  in  any  private  popish 
family,  in  order  to  be  instructed,  persuaded,  or  confirAied  in 
the  •popish  religion  (15),  or  shall  contribute  any  thing  to-  [  *452  ] 
wards  their  maintenance  when  abroad  by  any  pretext  what- 
ever, the  person  both  sending  and  sent  shall  be  disabled  to 
^e  in  law  or  equity.  Or  to  be  executor  or  admlftisti'ator  to  any 

(w)  Secpa«e43d.  (y)  fitat  11  ti  12  WiU.IIh  c.4. 

(f )  Stat  k  Ja.  I.  c.  4,  add  8  Ja.  I.  c.  5.         («)  9ut  3  Car.  I.  c.  2. 


(13)  See  an$ef  p.  426,  n.  8.  this  doubt.     Interference  between  pa- 

(14)  See  the  note  to  Vol.  2,  p.  88 ;  .rent  and  child  should  nerer  take  place 
VoL  3,  p.  427.  unless  strong  grounds  for  it  are  esta- 

The  interposition  of  our  law,  in  blished ;  but  when  a  clear  case  is  made 
lAany  instances,  to  prevent  a  parent  out,  the  requisite  tnterferenct  should 
from  destroying,  or  injuring,  the  tern-  not  be  withheld, 
poral  inheritance  of  hi*  children,  has  (15)  See  aUe,  the  notes  to  pp.  230, 
frequenUy  been  the  subject  of  well-  368,  and  Vol.  2,  p.  257,  as  to  the  pro- 
merited  eulogy;  but  a  late  annotator  gress  of  liberality  in  removing  many 
doubts  the  propriety  of  a  similar  inter-  odious  restrictions  under  which  those 
position  for  the  protection  of  infants  professing  the  Roman  Catholic  religion 
against  consequences  affecting  their  formerly  laboured, 
eternal  happiness.     Few  wilt  concur  in 

p  p  2 
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person,  or  to  enjoy  any  legacy  or  deed  of  gift,  or  to  bear  aiiy 

oflSce  in  the  realm,  and  shall  forfeit  all  his  goods  and  chattels, 

and  likewise  all  his  real  estate  for  life  (16). 

2.  ofthepow«of      2.  The  power  of  parents  over  their  children  is  derived  from 

SIw.!ii°'"'*"'^    the  former  consideration,  their  duty:    this  authority  being 

given  them,  partly  to  enable  the  parent  more  effectually  to 
perform  his  duty,  and  partly  as  a  recompense  for  his  care  and 
trouble  in  the  faithful  discharge  of  it.  And  upon  this  score 
the  municipal  laws  of  some  nations  have  given  a  much  larger 
authority  to  the  parents  than  others.  The  antient  Roman 
laws  gave  the  father  a  power  of  life  and  death  over  his  chil- 
dren ;  upon  this  principle,  that  he  who  gave  had  also  the 
power  of  taking  away  (a).  But  the  rigour  of  these  laws  was 
softened  by  subsequent  constitutions ;  so  that  (b)  we  find  a 
father  banished  by  the  Emperor  Hadrian  for  killing  his  son, 
though  he  had  committed  a  very  heinous  crime,  upon  this 
maxim,  that,  ^^patria  potestas  in  pietate  debetj  turn  in  atrocitate, 
consistere.*'  But  still  they  maintained  to  the  last  a  very  large 
and  absolute  authority:  for  a  son  could  not  acquire  any  pro- 
perty of  his  own  during  the  life  of  his  father ;  but  all  his  ac- 
quisitions belonged  to  the  father,  or  at  least  the  profits  of 
hem,  for  his  life  (c). 

The  power  of  a  parent  by  our  English  laws  is  much  more 
moderate ;  but  still  suflScient  to  keep  the  child  in  order  and 
obedience.  He  may  lawfully  correct  his  child,  being  under 
age,  in  a  reasonable  manner  (d ) ;  for  this  is  for  the  benefit 
of  his  education.  The  consent  or  concurrence  of  the  parent 
to  the  marriage  of  his  child  under  age,  was  also  directed  by 
our  antient  law  to  be  obtained :  but  now  it  is  absolutely  iws 
cessari/y  for  without  it  the  contract  is  void  («)  (17).     And  this 


(a)  Ff.  28.  2.  11 ;  Cod.  8.  47.  10. 
(6)  Ff.  48.  9.  5. 
(c)  Inst  2.  9.  1. 


(</)  1  Hawk.  P.  C.  ISO. 
(e)  Stat  26  Geo.  II.  c.  S3. 


(16)  By  the  SI  Geo.  III.  cS2,  no 
person  professing  the  Roman  Catholic 
religion,  who  shall  take  and  suhscribe 
the  oath  required  by  that  statute,  shall 
be  subject  to  the  penalties  in  the  sta- 
tutes referred  to  in  the  preceding  page. 
— Ch. 

(17)  See  statute  4  Geo.  IV.  c.  76, 


ss.  16,  17,  23,  by  which  it  is  declared 
who  ought  to  give  consent  to  the  mar- 
riages of  parties  under  age ;  and  what 
shall  be  the  punishment  of  the  parties 
who  by  fraud  or  perjury  procure  the 
solemnization  of  their  marriages  with- 
out such  cpnsent ;  but  such  marriages 
are  not  Toid. 
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also  is  another  means,  which  the  law  has  put  into  the  parent's 
hands,  in  *order  the  better  to  discharge  his  duty;  first,  of 
protecting  his  children  from  the  snares  of  artful  and  designing 
persons ;  and,  next,  of  settling  them  properly  in  life,  by  pre- 
venting the  ill  consequences  of  too  early  and  precipitate  mar- 
riages. A  father  has  no  other  power  over  his  son's  estate  than 
as  his  trustee  or  guardian ;  for  though  he  may  receive  the 
profits  during  the  child's  minority,  yet  he  must  account  for 
them  when  he  comes  of  age  (18).  He  may  indeed  have  the 
benefit  of  his  children's  labour  while  they  live  with  him,  and 
are  maintained  by  him;  but  this  is  no  more  than  he  is  entitled 
to  from  his  apprentices  or  servants.  The  legal  power  of  a 
father— for  a  mother,  as  such,  is  entitled  to  no  power,  but 
only  to  reverence  and  respect;  the  power  of  a  father,  I  say, 
over  the  persons  of  his  children,  ceases  at  the  age  of  twenty- 
one  (19):  for  they  are  then  enfranchised  by  arriving  at  years 
of  discretion,  or  that  point  which  the  law  has  established,  as 
some  must  necessarily  be  established,  when  the  empire  of  the 
father,  or  other  guardian,  gives  place  to  the  empire  of  reason. 
Yet,  till  that  age  arrives,  this  empire  of  the  father  continues 
even  after  his  death;  for  he  may  by  his  will  appoint  a  guardian 
to  his  children.  He  may  also  delegate  part  of  his  parental 
authority,  during  his  life,  to  the  tutor  or  schoolmaster  of  his 
child ;  who  is  then  in  loco  parentis,  and  has  such  a  portion  of 
the  power  of  the  parent  committed  to  his  charge,  viz.  that  of 


[  MSS  ] 


(18)  Where  children  have  fortunes 
independent  of  their  parents,  Lord 
Thurlow  declares  that  it  was  the  prac- 
tice in  chancery  to  refer  it  to  the  master 
to  inquire  whether  the  parents  were  of 
ability  to  maintain  the  children ;  if  not, 
then  to  report  what  would  be  a  proper 
maintenance  ;  and  this  practice  did  not 
vary  where  a  maintenance  was  directly 
given  by  the  will,  unless  in  cases  where 
it  was  given  to  the  father ;  under  which 
circumstance  it  was  a  legacy  to  him. 
(1  Bro.  388).— Ch. 

[This  decision  is  not  inconsistent 
with  that  of  Lord  Hardwicke,  cited 
an/e,  p.  449,  n.  9.  In  Lanoy  ▼.  The 
Duchesa  of  /Ithol,  it  was  the  clear 
intention   of  the  settlor,   founded   on 


very  sufficient  considerations,  that  his 
widow  should  not  be  charged  with  the 
support  of  their  daughter,  for  whom 
he  provided  maintenance ;  and  the  ex- 
emption of  the  mother  from  this  bur- 
then was,  under  the  circumstances, 
reasonably  to  be  understood  as  part  of 
the  provision  intended  for  her. — Ed.] 

(19)  Blackstone  is  not  quite  tech- 
nically accurate,  in  intimating  that  a 
father  has  power  over  the  persons  of 
all  his  children  until  they  attain  the 
age  of  twenty-one.  That  there  is  an 
anomaly  in  our  laws  upon  this  subject, 
see  the  note  to  Vol.  2,  p.  88, 

As  to  the  relation  of  Guardian  and 
Ward,  see  ;w.•^  p.  4^0. 
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3.  OftheduUca 
o(  children  to 
their  parents. 


restraint  and  correction,  as  may  be  oepessary  to  answer  the 
purposes  for  which  he  is  epaployecL 

3.  The  duties  of  children  to  their  parents  arise  from  a  prin- 
ciple of  natural  justice  aqd  retributiou.    For  to  those  who  gaTe 
us  existence  we  naturally  owe  subjection  and  obedience  during 
our  minority,  and  honour  and  reverence  ever  after :  they  who 
protected  the  weakness  of  our  in&ncy  are  entitled  to  our  pro- 
tection in  the  infirmity  of  their  age ;  they  who  by  sustenance 
and  education  have  enabled  their  offspring  to  prosper,  ought 
in  return  to  be  supported  by  that  offspring,  in  case  tbey  stand 
in  need  of  assistance.     Upon  this  principle  proceed  all  the 
duties  of  children  to  their  parents  which  are  enjoined  by  posi- 
[  *454  ]     tive  laws.     And  the  Athenian  la,ws  (/)  carried  *thi5  principle 
into  practice  with  a  scrupulous  kind  of  nicety :  obhging  all 
children  to  provide  for  their  father  when  fallen  into  poverty; 
with  an  exception  to  spurious  children^  to  those  whose  chas- 
tity had  been  prostituted  by  consent  of  the  father,  and  to 
those  whom  he  had  not  put  in  any  way  of  gaining  a  liveli- 
hood.     The  legislature,  says  Baron  Montesquieu  C^),  con- 
&idered«  that  in  the  first  case  the  &ther,  beipg  uncertain,  had 
rendered  the    natural  obligation    precarious;    that,   in    the 
second  case,  he  had  sullied  the  life  he  had  given,  and  done 
his  children  the  greatest  of  injuries,  in  depriving  them  of 
their  reputation ;  and  that,  in  the  third  case,  he  had  rendered 
their  life,  so  far  as  in  him  lay,  an  insupportable  burthen,  by 
furnishing  them  with  no  means  of  subsistence. 

Our  laws  agree  with  those  of  Athens  with  regard  to  the 
first  only  of  these  particulars,  the  case  of  spurious  issue*  In 
the  other  cases  the  law  does  not  hold  the  tie  of  nature  to  be 
dissolved  by  any  misbehaviour  of  the  parent ;  and  therefore 
a  child  is  equally  justifiable  in  defending  the  person,  or  main- 
taining the  cause  or  suit,  of  a  bad  parent,  as  a  good  one;  and 
is  equally  compellable  (A),  if  of  sufficient  ability,  to  maintain 
and  provide  for  a  wicked  and  unnatural  progenitor,  as  for  one 
who  has  shewn  the  greatest  tenderness  and  parental  piety. 

XL  We  are  next  to  consider  the  case  of  illegitimate  chil- 
dren, or  bastards:  with  regard  to  whom  let  us  inquire,  1. 
Whp  are  bastards.    2.  The  legal  duties  of  the  parents  to. 


II   OflMstardi. 


(/)  Potter's  Antiq.  b.4,  c.  15. 

(h)  Stat.  4a  Eliz.  c.  2. 


(g)  Sp.  L.  b.  26,  c.  a. 


OF  PARBKT  AND  CHILD.  454 

wards  a  bastard  child.    8.  The  rights  and  incapacities  attend- 
ing such  bastard  children* 

1.  Who  are  bastards.  A  bastard,  by  our  English  laws,  is  LWhomiai- 
one  that  is  not  only,  begotten,  but  bom,  out  of  lawful  matri- 
mony.  The  ciril  and  canon  laws  do  not  allow  a  child  to  re- 
main a  bastard,  if  the  parents  afterwards  intermarry  (t):  and 
herein  they  differ  most  materially  from  our  law;  which,  though 
not  so  strict  as  to  require  that  the  child  shall  be  begotteny  *yet  [  *455  ] 
makes  it  an  indispensable  condition,  to  make  it  legitimate, 
that  it  shull  be  horn^  after  lawful  wedlock.  And  the  reason  of 
our  English  law  is  surely  much  superior  to  that  of  the  Roman, 
if  we  consider  the  principal  end  and  design  of  establishing  the 
contract  of  marriage,  taken  in  a  civil  light,  abstractedly  from 
any  religious  view,  which  has  nothing  to  do  with  the  legiti- 
macy or  illegitimacy  of  the  children.  The  main  end  and 
design  of  marriage,  therefore,  being  to  ascertain  and  fix  upon 
some  certain  person,  to  whom  the  care,  the  protection,  the 
maintenance,  and  the  education  of  the  children  should  belong: 
this  end  is,  undoubtedly,  better  answered  by  legitimating  all 
issue  bom  after  wedlock,  than  by  legitimating  all  issue  of  the 
same  parties,  even  born  before  wedlock,  so  as  wedlock  after- 
wards ensues:  i.  Because  of  the  very  great  uncertainty  there  ReMoma^diut 
will  generally  be,  in  the  proof  that  the  issue  was  really  begot-  Siu^^fbcikv*^' 
ten  by  the  same  man ;  whereas,  by  confining  the  proof  to  the  '^'**^' 
birth,  and  not  to  the  begetting,  our  law  has  rendered  it  per- 
fectly certain  what  child  is  legitimate,  and  who  is  to  take  care 
of  the  child.  2.  Because  by  the  Roman  law  a  child  may  be 
continued  a  bastard,  or  made  legitimate,  at  the  option  of  the 
father  and  mother,  by  a  marriage  ex  paU  facto;  thereby  open- 
ing a  door  to  many  frauds  and  partialities,  which  by  our  law 
are  prevented.  3.  Because  by  those  laws  a  man  may  remain 
a  bastard  till  forty  years  of  age,  and  then  become  legitimate, 
by  the  subsequent  marriage  of  his  parents ;  whereby  the  main 
end  of  marriage,  the  protection  of  infants,  is  totally  frustrated. 
4.  Because  this  mle  of  the  Roman  law  admits  of  no  limita-  . 
tions  as  to  the  time  or  number  of  bastards  so  to  be  legiti- 
mated ;  but  a  dozen  of  them  may,  twenty  years  after  their 
birth,  by  the  subsequent  marriage  of  their  parents,  be  ad- 
mitted to  all  the  privileges  of  legitimate  children.     This  is 

(i)  Inst.  1.  10.  13;  Decret.  1.  4,  1. 17,  c.  1. 
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plainly  a  great  discouragement  to  the  matrimonial  state ;  to 
which  one  main  inducement  is  usually  not  only  the  desire  of 
having  children,  but  also  the  desire  of  procreating  lawful  heirs. 
Whereas  our  constitutions  guard  against  this  indecency,  and 
at  the  same  time  give  sufficient  allowance  to  the  frailties  of 
human  nature.  For^  if  a  child  be  begotten  while  the  parents 
[  *456  ]  are  single,  and  they  will  endeavour  to  make  *an  early  repara- 
tion for  the  ofifence,  by  marrying  within  a  few  months  after, 
our  law  is  so  indulgent  as  not  to  bastardize  the  child,  if  it  be 
bom,  though  not  begotten,  in  lawful  wedlock ;  for  this  is*  an 
incident  that  can  happen  but  once,  since  all  future  children 
will  be  begotten,  as  well  as  born,  within  the  rules  of  honour 
and  civil  society.  Upon  reasons  like  these  we  may  suppose 
the  peers  to  have  acted  at  the  parliament  of  Merton,  when 
they  refused  to  enact  that  children  bom  before  marriage 
should  be  esteemed  legitimate  (A). 

From  what  has  been  said,  it  appears,  that  all  children  bom 
before  matrimony  are  bastards  by  our  law:  and  so  it  is  of  all 
children  born  so  long  after  the  death  of  the  husband,  that,  by 
the  usual  course  of  gestation,  they  could  not  be  begotten  by 
him.  But,  this  being  a  matter  of  some  uncertainty,  the  law 
is  not  exact  as  to  a  few  days  (I)  (20). 
or  the  writ  d9  And  this  gives  occasion  to  a  proceeding  at  common  law, 

where  a  widow  is  suspected  to  feign  herself  with  child,  in  or- 
der to  produce  a  supposititious  heir  to  the  estate:  an  attempt 
which  the  rigour  of  the  Gothic  constitutions  esteemed  equiva- 
lent to  the  most  atrocious  theft,  and  therefore  punished  with 
death  (m).  In  this  case,  with  us,  the  heir-presumptive  may 
have  a  writ  de  ventre  inspidendo  (21),  to  examine  whether  she 

(Ar)  Rogaveruni  omnet  episcopi  mag'  apprgbata.     (Stat   20  Hen.  III.  c  9. 

nateti  ut  consentireni   quod  nati  ante  See    the    introduction    to    the    g;reat 

matrimonium  etsent  legUimif  ticut  ilH  charteri   edit.   Oxon.    1759,    sub  amme 

qui  nati  sunt  pott  ntatrimonium,  quia  1258). 
eccletia  talet  habet  pro  legitimis.     Et  (/)  Cro.  Jac  541. 

omnes  comites  et  baronet  una  voce  re'  (m)  Stiernhook,  de  Jure  Gothor.  L 

tponderunt,  quod  nohtnt  leget  Anglm  3,  c.'5. 
mutaret  qua  hucutque  utitata  tunt  et 


(20)  See  ante,  p.  446,  n.  2.  form  is  given  in  the  "  RegisL  Brev." 

(21)  See  Vol.3,  p.  362.  fol.  227.     In  terms,  it  is  more  indeli- 
This  writ  is  not  noticed  in  Fitzher-  rate  than  even  the  rude  manners  of 

bcrt's    '*  Natura   BreVium,"    but    the  the  nge  in  which  it  was  framed  can 


ventrt  ittMjAcitndo, 
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be  with  child,  or  not  (n);  and,  if  she  be,  to  keep  her  under 
proper  restraint  till  delivered;  which  is  entirely  conformable 
to  the  practice  of  the  civil  law  (o) :  but,  if  the  widow  be,  upon 
due  examination,  found  not  pregnant,  the  presumptive  heir 
shall  be  admitted  to  the  inheritance,  though  liable  to  lose  it 

(n)  Co.  Lit  8 ;  Bract  1.  2,  c.  82.  (o)  Ffl  25,  tit  4,  per  tot 
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excuse ;  in  practice,  however,  its  g^ross- 
ness  is  avoided.  The  writ  directs  that 
the  female  who  alleges  herself  to  he 
pregnant  shall  be  "  searched  by  twelve 
women,  in  the  presence  of  twelve 
knights/'  with  very  minute  directions 
as  to  the  mode  of  examination.  In 
the  reign  of  Queen  Elizabeth,  how- 
ever, if  not  earlier,  the  writ  was  held 
to  be  well  executed  when  the  search 
was  made  by  a  jury  of  matrons,  "  et 
les  Viscounts  et  touts  homes  depart 
hors  del  chamber."  (See  La  Dame 
miioughbie't  ease,  Moor,  523).  Up  to 
this  period,  if  it  was  certified  that  the 
woman  so  inspected  was  with  child,  a 
second  writ  issuedj  directing  the  sheriff 
to  keep  her  in  a  castle,  or  house  closely 
guarded,  until  her  delivery,  and  that 
some  of  the  women  named  in  the  writ 
should  view  her  daily,  and  be  present 
at  the  birth  of  her  child,  and  certify 
whether  it  was  male  or  female.  (S.  C.  as 
reported  in  Cro.  Eliz.  566.  See  also 
Tkeaker'e  eate,  Cro.  Jac.  686).  But  this 
strictness  was  in  George  the  Second's 
time  thought  unnecessary:  in  Exjiorte 
AucousK  (2  P.  W.  591 ;  S.  C.  Mosely, 
393),  Lord  Chancellor  King  relaxed 
the  manner  of  executing  the  writ  very 
materially.  Whether  he  was  quite 
right  may  be  doubted.  Mr.  Hargreave, 
in  his  note  to  Co.  Lit  8.  b.,  suggests 
the  necessity  of  an  act  of  parliament, 
to  regulate  the  proceedings  on  the  writ 
de  venire  inspiciendo.  He  adds,  "If 
the  writ  was  to  be  strictly  executed,  it 
would  be  an  intolerable  grievance. 
On  the  other  hand,  if  courts  of  jus- 
tice, without  authority  from  the  legis- 
lature, change  the  established  form  for 
the  sake  of  softening  its  rigour,  it  is  a 


dangerous  precedent,  and  something 
very  like  the  exercise  of  a  dispensing 
power." 

The  writ,  in  the  Register,  is  plainly 
firamed  to  secure  the  rightful  inherit- 
ance of  real  estate.  For  the  protec* 
tion  of  the  succession  to  personal 
estate,  against  fraud  by  the  introduc- 
tion of  a  supposititious  child,  no  writ 
appears  to  be  provided.  And  though 
it  was  intimated,  by  counsel,  arguendo, 
in  Mosely,  p.  392,  that,  in  conformity 
with  the  reason  and  spirit  of  the  com- 
mon law,  if  grounds  are  laid  for  sus- 
pecting that  an  imposition  is  intended, 
to  prevent  the  rightful  devolution  of 
personal  estate  by  such  means,  the 
court  of  chancery  will  make  an  order, 
analogous  to  the  writ  which  issues  at 
common  law,  in  cases  where  real  estate 
is  in  question ;  still,  the  case  of  the 
Attorney- General  v.  Roche,  which  was 
mentioned  as  an  authority  for  this  dic- 
tum, does  not  fully  bear  it  out  (See 
the  case,  cited  in  2  P.  Wms.  591).  For, 
though  the  property  there  at  stake 
was  actually  in  money,  yet  that  money 
was  impressed  with  real  uses,  and  di- 
rected to  be  laid  out  in  the  purchase 
of  lands;  therefore,  according  to  the 
known  principles  of  equity,  such  pro- 
perty might  be  considered  as  real 
estate. 

The  mere  expectation  of  an  heir- 
apparent  will  not  entitle  him  to  sue 
out  this  writ ;  it  issues  only  on  behalf 
of  one  who  is  verue  haree;  (Lord 
Dursley  v.  Fitzhardinge,  6  Ves.  260) ; 
but  it  is  sufficient  if  he  is  lueres  /actus, 
he  need  not  be  hares  natus.  {Ex  parte 
Bfllett,  1  Cox,  298). 
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Children  born 
during  wedlock 
may  be  basUrdi. 
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again,  on  the  birth  of  a  child  within  forty  weeks  {rom  the 
death  of  a  husband  (/>).  But,  if  a  man  dies,  and  his  widow 
soon  alter  marries  again,  and  a  child  is  bom  within  such  m  time 
as  that,  by  the  course  of  nature,  it  might  have  been  the  child 
of  ^either  husband ;  in  this  case  he  is  said  to  be  more  than 
ordinarily  legitimate  (22) ;  for  he  may,  when  he  arriTes  to 
years  of  discretion,  choose  which  of  the  &thers  he  pleases  (q). 
To  prevent  this,  among  other  inconveniences,  the  civil  law 
ordained  that  no  widow  should  marry  infra  annum  btetus  (r), 
a  rule  which  obtained  so  early  as  the  reign  of  Augustus  («), 
if  not  of  Romulus :  and  the  same  constitution  was  probably 
handed  down  to  our  early  ancestors  from  the  Romans,  during 
their  stay  in  this  island ;  for  we  find  it  established  under  the 
Saxon  and  Danish  governments  (Q« 

As  bastards  may  be  bom  before  the  coverture  or  marriage 
state  is  begun,  or  after  it  is  determined,  so  also»  children  bora 
during  wedlock  may  in  some  circumstances  be  bastards.  As 
if  the  husband  be  out  of  the  kingdom  of  England,  or,  as  the 
law  somewhat  loosely  phrases  it,  extra  quatuormanoy  for  above 
nine  months^  so  that  no  access  to  his  wifo  can  be  presumed, 
her  issue  during  that  period  shall  be  bastards  (v).  But,  ge- 
nerally, during  the  coverture,  access  of  the  husband  shall  be 
presumed,  unless  the  contrary  can  be  shewn  (u) ;  which  is 
such  a  negative  as  can  only  be  proved  by  shewing  him  to  be 
elsewhere ;  for  the  general  mle  is,  prcenanitur  pro  Ugitima- 
Horn  {w)  (23).     In  a  divorce,  a  maua  et  thsnv^  if  the  wife 


(p)  Britton,  C.66,  p.166. 
(q)  Co.  Lit  8. 
(r)  Cod.  5.  9.  2. 

{$)  But  the  year  was  then  only  Im 
months.     (Ovid,  Fast.  I.  27). 

(t)  SU  omnit  vidiM  dn§  marito  duo- 


dedm  menMM,  (LL.  Ethelr.  a.  d^ 
1008;  LL.  Canute  71). 

(«)  Co.  Lit  344. 

(t>)  Salk.  12^;  3  F.W.  276;  Stra. 
925. 

(so)  5  Rep.  98. 


(22)  This  phrase  has  been  objected 
to,  and  certainly  the  expression  used 
by  Dodd,  J.,  in  Staeey  v.  AUop,  (Palm. 
11),  is  more  intelligible;  there  it  was 
said,  that  a  child  so  bom  is  **  uirumqu§ 
legitimate;"  that  is,  to  whichever  hus- 
band the  paternity  is  ascribed  the  le- 
gitimacy must  be  equally  clear. 

The  election  of  the  issue  cannot,  it 
seems,   be  admitted  to  determine   to 


which  husband  the  procreation  shall 
be  ascribed,-  except  in  those  cases  (of 
rare  occurrence)  where  drcumstances 
leave  the  balance  of  probability  pre- 
cisely in  equiUhrio.  (Bra  Ab.  tit 
"  Bastardy,"  pi.  18). 

(23)  It  used  to  be  held,  that,  when 
the  husband  was  living  within  the 
kingdom,  access  should  be  presumed, 
unless  strict  proof  was  adduced  that 
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breeds  children,  they  are  bastards;  for  the  law  will  presume 
the  husband  and  wife  conformable  to  the  sentence  of  separa- 
tion, unless  access  be  proved :  but,  in  a  voluntary  separation 
by  agreement,  the  law  will  suppose  access,  unless  the  negative 
be  shewn  (or).  So  also,  if  there  is  an  apparent  impossibility 
of  procreation  on  the  part  of  the  husband,  as  if  he  be  only 
eight  years  old,  or  the  like,  there  the  issue  of  the  wife  shall 
be  bastards  (y).  Likewise,  in  case  of  divorce  in  the  spiritual 
court  a  vinculo  maitrimomiy  all  the  issue  bom  during  the  cover- 
ture are  bastards  {z) ;  because  such  divorce  is  always  upon 
*some  causoi  that  rendered  the  marriage  unlawful  and  null  [  *458  ] 
from  the  beginning. 

2.  Let  us  next  see  the  duty  of  parents  to  their  bastard  chil-  s.  or  UMduty  of 

•  •  .      .  «  parents  to  bMtwd 

dien^  by  our  law;  which  is  principally  that  oi  maintenance^  chodrcn. 
For,  though  bastards  are  not  looked  upon  as  children  to  any 
civil  purposes,  yet  the  ties  of  nature,  of  which  maintenance  is 
one,  are  not  so  easily  dissolved :  and  they  hold  indeed  as  to 
many  other  intentions;  as,  particularly,  that  a  man  shall  not 
marry  his  bastard  sister  or  daughter  (a).  The  civil  law, 
therefore,  when  it  denied  maintenance  to  bastards  begotten 
under  certain  atrocious  circumstances  (fr),  was  neither  eooso- 


{x)  Salk.123. 
(.//)  Co.  Lit  244. 
(z)  Ibid.  235. 


(a)  Lord  Eaym.  68 ;  Comix  85S» 
(6)  Nov.  89^  c  15. 


Uie  husband  and  wi&  w«m  all  ^t  time 
living  at  a  diftanoe  from  each  odiar; 
but  the  courta  have  relaxed  that  rule, 
and  hold  that  the  legitimacy  or  illigl* 
timacy  of  the  child  of  a  mairied  woman* 
living  in  a  notoiioiia  state  of  adultery* 
under  all  the  circumstances,  is  a  ques- 
tion for  a  j^ry  to  detannine.  (4  T.  R, 
356,  351). 

This,  principle  is  now  established, 
that  where  the-  haaband  in  the  coune 
of  nature  cannot  have  been  the  lather 
of  hia  wife's  child,  the  child  ia  by  law 
a  baatard ;  and  Lord  Bllenborough  hM 
saidi  that  from  all  tha  authoritiet  I 
think  this  conclusion  may  be  drawn,  that 
circumstances  which  shew  a  natural 
impossibility  that  the  husband  could 
be  the  father  of  the  child  of  which  the 


wife  is  delivend^  wheCheit  ariaiag  from 
his  being  under  the  age  of  puberty,  or 
fiaom  his  labouring  under  disabiiity  ae- 
eastoned  by  natural  infirmity,  or  from 
the  length  of  time  elapeed  since  his 
death,  are  grounds  on  which  the  iUe*> 
gitimacy  of  the  ehildi  may  be  founded. 
And  therefore,  where  it  was  proved 
that  the  husband  had  only  aceesa  one 
fortnight  beibre  the  birth  of  a  chiid^  it 
was  held,  to  be  illegitamate ;  but  the 
court  said  that  the  ease  where  the  pa- 
rents have  married,  so  recently  before 
die  birth  of  the  child  that  it  could  not 
have  been-  begotten  in  wedlock,  it 
stands  upon  its  own  peculiar  ground^ 
the  child  in  that  case  \b  legitimated  by 
the  recognition  of  the  husband.  (8 
East^  Ifi3)*--.CH. 
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nant  to  nature  nor  reason,  however  profligate  and  wicked  the 
parents  might  justly  be  esteemed. 

The  method  in  which  the  English  law  provides  maintenance 
for  them  is  as  follows  (c)  (24).  When  a  woman  is  delivered, 
or  declares  herself  with  child,  of  a  bastard,  and  will  by  oath 
before  a  justice  of  peace  charge  any  person  as  having  got  her 
with  child,  the  justice  shall  cause  such  person  to  be  appre- 
hended, and  commit  him  till  he  gived  security,  either  to  main- 
tain the  child,  or  appear  at  the  next  quarter  sessions  to  dis- 
pute and  try  the  fact.  But  if  the  woman  dies,  or  is  married 
before  delivery,  or  miscarries,  or  proves  not  to  have  been  with 
child,  the  person  shall  be  discharged :  otherwise  the  sessions, 
or  two  justices  out  of  sessions,  upon  original  application  to 
them,   may  take  order  for  the  keeping  of  the  bastard,  by 

(c)  Stat  18  Elii.  c8;  7  Jac.  I.  c.4;  dCar.I.c4;  18  &  14  Car.  II.  c  12;  6 
Geo.  II.  c.  31. 


(24)  The  law  on  this  subject  haa  been 
most  materially  altered.  By  the  69th 
section  of  the  statute  4  &  5  Gul.  IV. 
c.  76,  all  previous  acts  relating  to  the 
liability  and  punishment  of  the  putative 
fathers,  or  to  the  punishment  of  mothers 
of  illegitimate  children,  are  repealed. 
By  the  71st  section  of  the  said  act,  it  is 
enacted  that  bastards,  until  the  age  of 
sixteeui  shall  follow  the  settlement  of 
their  mothers,  unless  they  acquire  a 
settlement  in  their  own  right ;  and  the 
mothers  shall  be  bound  to  maintain 
such  children  up  to  that  age,  pro- 
vided such  mothers  so  long  remain 
unmarried,  or  widows.  (See  ante, 
p.  447,  n.  4).  If  the  mother  of  an  il- 
legitimate child  be  unable  to  maintain 
it,  the  parish  to  which  it  is  chargeable 
can  obtain  no  order  on  the  putative  fa- 
ther of  the  child  for  its  support,  unless 
the  evidence  of  the  mother  shall  be 
corroborated  in  some  material  particu- 
lar by  other  testimony;  this,  in  a  vast 
majority  of  cases,  must  exclude  pa- 
rishes from  any  prospect  of  relief;  but, 
even  if  they  can,  in  any  case,  bring 
forward  corroborative  testimony  touch- 
ing some  material  particulars  as  to  the 


begetting  of  the  child,  and  obtain  an 
order  on  the  father,  such  order  will 
continue  in  force  only  until  the  child 
attains  the  age  of  seven  years  ;  though 
the  mother,  if  able  and  unmarried,  is 
bound  to  maintain  such  child  until  it  u 
sixteen.     (See  the  72nd  section  of  the 
statute).      If  a  woman  marries  after 
giving  birth  to  illegitimate  children, 
her    husband    is    bound   to  maintain 
them,  till  they  are  sixteen,  unless  the 
mother  dies  before  that  time.   (See  the 
57th  section  of  the  statute,  which  » 
cited  ante,  p.  449,  n.  9.).      That  the 
practical  operation  of  the  old  bastai^y 
laws   was   bad,    is    undoubted  ;    that 
some  of  its  evils  are  got  rid  of  by  the 
new  system,  is  equally  certain;   hot, 
whether  moral  mischiefs  of  equal  mag- 
nitude have  not  been  introduced,  is  a 
question  which  must  be  referred  to  ex- 
perience.     A    prudential  restraint  is 
taken  off  one  sex,  to  be  imposed  on 
the  other.      The  want  of  chastity  in 
women  is  to  be  more  severely  Tisited; 
the  libertinism  of  men  is  to  he  more 
freely  chartered.       (See  the    note   to 
Vol,  2,  p.  890). 
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charging  the  mother  or  the  reputed  &ther  with  the  payment 
of  money  or  other  sustentation  for  that  purpose.  And  if  such 
putative  father,  or  lewd  mother,  run  away  from  the  parish,  the 
overseers,  by  direction  of  two  justices,  may  seize  their  rents, 
goods,  and  chattels,  in  order  to  bring  up  the  said  bastard  child. 
Yet  such  is  the  humanity  of  our  laws,  that  no  woman  can  be 
compulsively  questioned  concerning  the  father  of  her  child  till 
one  month  after  her  delivery:  which  indulgence  is,  however, 
very  frequently  a  hardship  upon  parishes,  by  giving  the  parents 
opportunity  to  escape. 

*d.  I  proceed  next  to  the  rights  and  incapacities  which  ap-  a  Righunnd 
pertain  to  a  bastard.     The  rights  are  very  few,  being  only  butudl!^^ 
such  as  he  can  acquire  (25);  for  he  can  inherit  nothing,  being     [  *459  ] 
looked  upon  as  the  son  of  nobody;  and  sometimes  called ^ifi« 
Tudliusj  sometimes ^eitf  papuli  {d)  (26).     Yet  he  may  gain  a 
surname  by  reputation  (e)  (27),  though  he  has  none  by  inhe- 


(d)  Fort,  de  LL.  c.  40. 


(e)  Co.  Lit  3. 


(25)  A  limitation  to  a  bastard  en 
9tntr$  ta  mert  may  be  good.  A  be- 
quest to  A  natural  child  with  which 
a  single  woman  is  enceinte,  without 
reference  to  any  particular  person  as 
the  father  may  be  sustained;  for,  in 
such  a  description  there  is  no  uncer- 
tainty. A  limitation  to  the  unborn 
illegitimate  child  of  a  specified  father, 
would  be  invalid.  {Gordon  ▼.  Gordon, 
1  Me^v.  153 ;  Earle  ▼.  WiUon,  17  Ves. 
532;  Evcau  v.  Mastey,  8  Price,  S3). 
And  a  bequest  to  a  single  woman's 
unborn  children  will  be  taken  to  mean 
her  legitimate  children,  unless  it  ap- 
pears expressly,  or  by  necessary  impli- 
catioDi  Uiat  the  testator  intended  the 
bequest  for  illegitimate  children.  (Mar- 
timer  T.  West,  S  Russ.  375.  See  poii, 
VoL  2,  p.  170,  n.) 

(26)  But  though  he  is  considered 
JSUus  nulUut  with  respect  to  inheri- 
tances and  successions,  yet  the  law 
takes  notice  of  his  connection  with  his 
natural  parents  for  some  other  pur- 
poses, as  it  prohibits  him  from  forming 


an   incestuous  union  by  marriage. — 
Ch. 

(27)  Under  a  bequest  to  *'  chil- 
dren" of  any  described  individual  who 
has,  or  may  have,  legitimate  children, 
illegitimate  children  cannot  support  a 
claim,  unless  the  will  itself  proves  that 
they  were  meant.  {Swaine  v.  Kin- 
nersley,  I  Ves.  &  Bea.  470 ;  Uarrit  v. 
Lloyd,  1  Turn.  &  Rus.  314).  But, 
where  there  is  a  clear  deeignatio 
pertonarumf  illegitimate  children  may 
take  under  a  bequest  to  "  children," 
{Beaehcroft  v.  Beaehcrqft,  1  Mad.  442), 
provided  the  parties,  though  not  in  law 
answering  the  description  of  children, 
are  particularly  pointed  out,  and,  on 
the  face  of  the  will,  manifestly  in- 
tended by  the  testator.  (Godfrey  v. 
Davie,  6  Yes.  48;  Lord  Woodtumeetee 
V.  Dalrymple,  2  Meriv.  422).  But, 
when,  to  answer  the  general  descrip- 
tion of  "  children,"  there  are  legiti- 
mate children,  the  description  cannot 
be  extended  to  illegitimate  children ; 
they  cannot  take  jointly  under  the  ge- 


459  OF  PARENT  AND  CHILD. 

ritance.  All  other  children  have  their  primary  settlement  in 
their  father^s  parish;  but  a  bastard  in  the  parish  where 
bom  (26)9  for  he  hath  no  fether  (/).  However,  in  case  of 
fraud,  as  if  a  woman  be  sent  either  by  order  of  justices,  or 
comes  to  beg  as  a  tagrant,  to  a  parish  which  she  does  not 
belong  to,  and  drops  her  bastard  there,  the  bastard  shall,  in 
the  first  case,  be  settled  in  the  parish  from  whence  she  was 
illegally  removed  (g);  or,  in  the  latter  case,  in  the  mother's 
own  parish,  if  the  mother  be  apprehended  for  her  vagrancy  (A). 
Bastards  also  born  in  any  licensed  hosjHtal  for  pregnant  wo- 
men, are  settled  in  the  parishes  to  which  the  mothers  be- 
long (t)*  The  incapacity  of  a  bastard  consists  principally  in 
this,  that  he  cannot  be  heir  to  any  one,  neither  can  he  Imre 
heirs,  but  of  his  own  body  (29);  for,  being  mdlius  JOhu^  he 
is  therefore  of  kin  to  nobody,  and  has  no  ancestor  from  whom 
any  inheritable  blood  can  be  derived.  A  bastard  was  ako,  in 
strictness,  incapable  of  holy  orders;  and,  though  that  were 
dispensed  with,  yet  he  was  utterly  disqualified  from  holding 
any  dignity  in  the  church  (A) :  but  this  doctrine  seems  now 
obsolete;  and,  in  all  other  respects,  there  is  no  distinction 
between  a  bastard  and  another  man.  And  really  any  other 
distinction,  but  that  of  not  inheriting,  which  civil  policy  ren- 
ders necessary,  would,  with  regard  to  the  innocent  offspring  of 
his  parents'  crimes,  be  odious,  unjust,  and  crael  to  the  hsi 
degree :  and  yet  the  civil  law,  so  boasted  of  for  its  equitable 
decisions,  made  bastards,  in  some  cases,  incapable  even  of  a 
Btturdnmay  be  gift  from  their  paTOots  (Z).  A  bastaid  may,  lastly,  be  ande 
b^ut?t!^^"^^*     legitimate,  and  capaUe  of  inheriting,  by  the  transcendent 

(/)  SflOL  427.  (0  Stet.  \%  Qec.  lit,  e.  tt% 

(g)  IMd.  121.  (*)  rortete.  c40;  6  Rep.  5S. 

(h)  Stat  17  Gfto,  II.  c.  5.  (/)  Cod.  S.  57.  5. 


neral  description  of  children.      (  fFU-  gitimate  duld^  bat  aa^Klfer  wll«^  tho^h 

JirgiMOfi  ▼.  Jdams,  1  Vet.  &  Bes.  468 ;  not  legiitimate,  had  been  recogtfsedl 

Bagky  v.  MoUard^  1  Rusab  &  Myhie,  by  tlM  dMMwd  pamnt  as  his;or  her, 

586).  ItmaybediflBDrentifthepareDt  child.     {QiU  t.  MaJbyi    S  IUm.  ft 


was  dead  when  the  will,  making  a  be-  Myinoy  M3)k 
quest  to  his,  or  her>  "  children/'  in  the         (SS)  But  issawlg,  p.  4Sa»  a.  34^ 
plural  number,  was  executed,  and  the         (90)  See  VeL  S,  ppw  S47,  240,  M5. 
testator  well  knew  there  was  but  one  1«- 


' 
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power  of  an  act  of  parliament,  and  not  otherwise  (m) :  as  was 
done  in  the  case  of  John  of  Gant's  bastard  children,  by  a  sta- 
tute of  Richard  the  Second  (30). 

(m)  4  Inst.  36. 


(30)  The  father  of  an  infiint  legiti-  child  in  preference  to  the  putative  fa- 
mate  child  is  entitled  to  the  custody  of  ther.  (5  Bast,  221 ;  1  Bos.  &  Pull, 
it;  but  the  mother  of  an  illegitimate     N.  R.  148;  7  East,  579). 
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iff  *h^  r»W irm  ot 

K-^^xttMX.  and 


1 .  The  guMrdiMn 
ytrlmmt  the 
rifnc«  rif  tuuir 
«nd  airator. 


Nfttund  guar- 
dlaiw. 


The  only  general  priTate  relation  now  rpmatning  to  be  dis- 
cussed, is  that  of  guardian  and  ward ;  which  bears  a  rery  near 
resemblance  to  the  last,  and  is  plainly  derived  out  of  it :  the 
guardian  being  only  a  temporary  parent,  that  is,  for  so  lo!i^ 
time  as  the  ward  is  an  iniant,  or  under  age.  In  ezaminir.c: 
this  species  of  relationship,  I  shall  first  consider  the  different 
kinds  of  guardians,  how  they  are  appointed,  and  their  power 
and  duty :  next,  the  different  ages  of  persons,  as  defined  bv 
the  law:  and  lastly,  the  pririleges  and  disabilities  of  an  infuity 
or  one  under  age  and  subject  to  guardianship. 

1.  The  guardian  with  us  performs  the  office  both  of  the 
tutor  and  curator  of  the  Roman  laws;  the  former  of  which 
had  the  charge  of  the  maintenance  and  education  of  the 
minor,  the  latter  the  care  of  his  fortune ;  or,  according  to  the 
language  of  the  court  of  Chancery,  the  tutor  was  the  committee 
of  the  person,  the  curator  the  committee  of  the  estate.  But 
this  office  was  frequently  united  in  the  civil  law  (a);  as  it  is 
always  in  our  law  with  regard  to  minors,  though  as  to  lunatics 
and  idiots  it  is  conmionly  kept  distinct 

Of  the  several  species  of  guardians  (1),  the  first  are  guar- 
dians by  nature:  viz.  the  father,  and,  in  some  cases,  the  mother 
of  the  child.  For,  if  an  estate  be  left  to  an  in&nt,  the  father 
is  by  common  law  the  guardian,  and  must  account  to  his 
child  for  the  profits  {b)  (2).    And,  with  regard  to  daughters, 


(a)  Vt  26.  4.  1. 


(b)  Co.  Lit  88. 


(1)  S««  imU,  p.4/>d,  n.  19,  and  the 
note  there  referred  to,  in  Vol.  2. 

(2)  But  «n  executor  is  not  Juftifled 
In  paying  to  the  (ather  a  legacy  left 


to  the  child;  and  if  he  pays  it  to  tbe 
fiither,  and  the  fiither  beconcics  inaoU 
▼ent,  he  may  be  compelled  to  pay  it 
oTer  again.  (IP.  Wms.  28<). 
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it  seems,  by  construction  of  the  statute  4  &  5  Ph.  &  Mar.  c.  8, 
that  the  father  might  by  deed  or  will  assign  a  guardian  to  any 
woSian-child  under  the  age  of  sixteen;  and,  if  none  be  so  as- 
signed, the  mother  shall  in  this  case  be  guardian  (c).  There  Giuidtomfor 
are  also  guardians  for  nurture  (d) ;  which  are,  of  course,  the 
father  or  mother,  till  the  infant  attains  the  age  of  fourteen 
years  (e)i  and  in  default  of  father  or  mother,  the  ordinary 
usually  assigns  some  discreet  person  to  take  care  of  the  in- 
fant's personal  estate,  and  to  provide  for  his  maintenance  and 
education  (f).  Next  are  guardians  in  socage,  (an  appellation  ouardum  in 
which  will  be  fully  explained  in  the  second  book  of  these 
Commentaries  (3)  ),  who  are  also  called  guardians  by  the  com" 
man  law.  These  take  place  only  when  the  minor  is  entitled 
to  some  estate  in  lands,  and  then  by  the  common  law  the 
guardianship  devolves  upon  his  next  of  kin  to  whom  the  in- 
heritance  cannot  possibly  descend ;  as,  where  the  estate  de- 
scended from  his  father,  in  this  case  his  uncle  by  the  mother's 
side  cannot  possibly  inherit  this  estate,  and  therefore  shall  be 
the  guardian  {g).  For  the  law  judges  it  improper  to  trust  the 
person  of  an  infant  in  his  hands  who  may  by  possibility  become 
heir  to  him ;  that  there  may  be  no  temptation,  nor  even  sus- 
picion of  temptation,  for  him  to  abuse  his  trust  (A).  The 
Roman  laws  proceed  on  a  quite  contrary  principle,  committing 
the  care  of  the  minor  to  him  who  is  the  next  to  succeed  to 
the  inheritance,  presuming  that  the  next  heir  would  take  the 
best  care  of  an  estate  to  which  he  has  a  prospect  of  succeed- 
ing: and  this  they  boast  to  be  ^^  sumnuz  providential*  (J). 
But  in  the  meantime  they  seem  to  have  forgotten  how  much 
it  is  the  ^guardian's  interest  to  remove  the  incumbrance  of  r  *452  1 
his  pupil's  life  from  that  estate  for  which  he  is  supposed  to 
have  so  great  a  regard  (k).     And  this  affords  Fortescue  (Z), 

(c)  3  Rep.  39.  (•)  Ff.26.  4.  1. 

(d)  Co.  Lit  88.  {k)  The  Roman  satyrist  was  fully 
(f )  Moor,  788 ;  3  Rep.  38.  aware  of  this  danger,  when  he  puts 
(/)  2  Jones,  90;  2  Lev.  163.  this  private  prayer  into  the  mouth  of  a 
(^)  Lit  s.  123.  selfish  guardian : 

(h)  Nunqnam   eutlodia    alieuju*   de  — pupiUum    o  utinam,   quern  prorimnt 

jure  alieui  revmnel,  de    quo  habeatur  hares 

tutpicio,  quod  poseit  vel  velit  aliquad  jus  Impello,  expungam.     (Pers.  1,  12). 

in   ipsa  hareditafe  clomare.      (Olanv.  (/)  C.44. 
1.7,0.11). 


(3)  See  Vol.  2,  p.  79. 
VOL.  1.  Q  Q 
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and  Sir  Edward  Coke  {m\  an  ample  opportnnity  for  triumph; 
they  affirming,  that  to  commit  the  custody  of  an  infant  to  him 
that  is  next  in  succession  is  ^^  quasi  cynum  committere  ltgx>,^ad 
devorandum*'  (n){4).  These  guardians  in  socage,  like  those 
for  nurture,  continue  only  till  the  minor  is  fourteen  years  of 
age;  for  then,  in  both  cases,  he  is  presumed  to  have  discre- 
tion, so  far  as  to  choose  his  own  guardian.  This  he  may  do, 
unless  one  be  appointed  by  the  father,  by  virtue  of  the  statute 
12  Car.  II.  c.  24,  which,  considering  the  imbecility  of  judg- 
ment in  children  of  the  age  of  fourteen,  and  the  abolition  of 
guardianship  in  chivalry^  (which  lasted  till  the  age  of  twenty- 
one  (5),  and  of  which  we  shall  speak  hereafter),  enacts^  that 
any  father,  under  age  or  of  full  age,  may  by  deed  or  will  dis- 
pose of  the  custody  of  his  child,  either  born  or  unborn,  to  any 


(«)  1  Inst  88. 

(if)  See  Stat  Hibern.  14  Hen.  III. 

This  policy  of  our  English  law  is 
warranted  by  the  wise  institutions  of 
Solon,  who  provided  that  no  one  should 
be  another's  guardian,  who  was  to  en- 
joy the  estate  after  his  death.  (Pot- 
ter's Antiq.  b.  1,  c  26).      And  Cha- 


rondas,  another  of  the  Grecian  legis* 
latorsy  directed  that  the  inheritance 
should  go  to  the  father's  relations,  but 
the  education  of  the  child  to  the  mo- 
ther's;  that  the  guardianship  and  right 
of  succession  might  always  be  kept 
distinct.     (Petit.  Leg.  Att.  1. 6,  t  7). 


(4)  Lord  Chancellor  Macclesfield 
has  vehemently  condemned  the  rule  of 
our  law,  that  the  next  of  kin  to  whom 
the  land  cannot  descend,  is  to  be  the 
guardian  in  socage;  and  has  declared 
that  "  it  is  not  grounded  upon  rea- 
son, but  prevailed  in  barbarous  times, 
before  the  nation  was  civilized."  (2 
P.  Wms.  262).  But  as  the  law  has 
placed  the  custody  of  the  infant  under 
the  care  of  one  who  is  just  as  likely  to 
be  in  a  near  degree  of  kindred  as  the 
heir ;  one  who  probably  will  have  the 
same  affection  for  his  person,  without 
having  any  interest  in  even  wishing  his 
death,  and  therefore  removed  from  all 
suspicion,  however  ill-founded ;  I  can- 
not but  think  there  is  more  wisdom  in 
placing  the  infant  under  the  guardian- 
ship of  such  a  relation,  than  under  that 
of  the  next  heir. 

A  socage  guardian  can  only  be  where 
the  infant  takes  lands  by  descent     If 


he  has  lands  by  descent  both  ex  parte 
patema  and  ex  parte  matema,  then  the 
next  of  kin  on  each  side  shall,  respec- 
tively, be  guardians  by  socage  of  these 
lands :  and  of  these  two  claimants  the 
first  occupant  shall  retain  the  custody 
of  the  infant's  person.  (See  Mr.  Har- 
grave's  notes  to  Co.  Lit  88.  b.,  where 
these  different  kinds  of  guardianship 
are  with  great  learning  and  perspicuity 
discriminated  and  discussed). — Cb. 

(5)  Though  the  guardianship  in 
chivalry  was  abolished  by  the  statute 
of  12  Cha.  XL  c.  24,  yet,  it  appears 
from  the  case  of  7%<  King  v.  Thorpe, 
which  was  decided  thirty-six  years 
afterwards,  by  Chief  Justice  Holt, 
that  the  guardianship  of  the  father 
is  still  continued,  with  respect  to  bis 
eldest  son,  until  such  heir-apparent 
attain  the  age  of  twenty-one  years. 
(See  Carthew,  384;. 
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person,  except  a  popish  recusant,  either  in  possession  or 
reversion,  till  such  child  attains  the  age  of  one-and-twenty 
years  (6).  These  are  called  guardians  by  statute^  or  testa- 
mentary guardians.  There  are  also  special  guardians  by 
custom  of  London  and  other  places  (o);  but  they  are  particular 
exceptions,  and  do  not  fall  under  the  general  law. 

The  power  and  reciprocal  duty  of  a  guardian  and  ward  are  powerof  guar- 
the  same  pro  tempore^  as  that  of  a  father  and  child;  and  there- 
fore I  shall  not  repeat  them :  but  shall  only  add^  that  the 
guardian,  when  the  ward  comes  of  age,  is  bound  to  give  *him  [  *463  ] 
an  account  of  all  that  he  has  transacted  on  his  behalf,  and 
must  answer  for  all  losses  by  his  wilful  default  or  negligence. 
In  order  therefore  to  prevent  disagreeable  contests  with  young 
gentlemen,  it  has  become  a  practice  for  many  guardians,  of 
large  estates  especially,  to  indemnify  themselves  by  applying 
to  the  court  of  Chancery,  acting  under  its  direction,  and  ac- 
counting annually  before  the  .officers  of  that  court.  For  the 
lord  chancellor  is,  by  right  derived  from  the  crown,  the  gene- 
ral and  supreme  guardian  of  all  infants,  as  well  as  idiots  and 
lunatics;  that  is,  of  all  such  persons  as  have  not  discretion 
enough  to  manage  their  own  concerns.  In  case  therefore 
any  guardian  abuses  his  trust,  the  court  will  check  and  punish 
him ;  nay  sometimes  will  proceed  to  the  removal  of  him,  and 
appoint  another  in  his  stead  (p). 

2.  Let  us  next  consider  the  ward  or  person  within  age,  for  2.  The  wam. 
whose  assistance  and  support  these  guardians  are  constituted 
by  law ;  or  who  it  is  that  is  said  to  be  within  age.  The  ages 
of  male  and  female  are  different  for  different  purposes.  A 
male  at  iwdve  years  old  may  take  the  oath  of  allegiance ;  at 
fourteen  is  at  years  of  discretion,  and  therefore  may  consent  or 
disagree  to  marriage,  may  choose  his  guardian,  and,  if  his  dis- 

(0)  Co.  Lit  88.  {p)  1  Sid.  424;  1  P.  Will.  703. 


(6)  By  this  statute,  the  father  may  his  estate  and  property, 

dispose  of  the  guardianship  of  any  child  A  father  cannot  appoint  guardians 

unmarried  under  the  age  of  twenty-  under  this  statute  to  a  natural  child ; 

one,  hy  deed  or  will,  executed  in  the  •  but  where  he  has  named  guardians  by 

presence  of  two  or  more  witnesses,  till  his  will  to  an  illegitimate  child,   the 

such  child  attains  the  age  of  twenty-  court   of  Chancery  will  appoint   the 

one,  or  for  any  less  time.      And  the  same  persons  guardians  without  any 

guardian  so  appointed  has  the  tuition  reference  to  a  master  for  his  approba* 
of  the  ward,  and  the  management  of     tion.  (2  Bro.  583). — Cii. 

Q  Q  2 
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cretion  be  actually  proved,  may  make  his  testament  of  his  per- 
sonal estate ;  at  seventeen  may  be  an  executor ;  and  at  twenty- 
one  is  at  his  own  disposal,  and  may  alien  his  lands,  goods,  and 
chattels.  A  female  also  at  seven  years  of  age  may  be  be- 
trothed or  given  in  marriage ;  at  nine  is  entitled  to  dower ;  at 
turelve  is  at  years  of  maturity,  and  therefore  may  consent  or 
disagree  to  marriage,  and,  if  proved  to  have  suflScient  discre- 
tion, may  bequeath  her  personal  estate ;  Btfiurieen  is  at  years 
of  legal  discretion,  and  may  choose  a  guardian ;  at  seventeen 
may  be  executrix ;  and  at  twenty-cne  may  dispose  of  herself 
and  her  lands.  So  that  fiill  age  in  male  or  female  is  twenty- 
one  years,  which  age  is  completed  on  the  day  preceding  the 
anniversary  of  a  person's  birth  (q)  (7) ;  who  till  that  time  is  an 
in&ut,  and  so  styled  in  law.  Among  the  antient  Greeks  and 
[  ^464  ]  Romans,  teamen  were  never  *of  age,  but  subject  to  perpetual 
guardianship  (r),  unless  when  married,  **  nisi  convenissent  in 


(q)  Salk.  44,  625  ;  Lord  Raynu  480, 
1096 ;  Toder  v.  5aiiMiii,  Dom.  Proc.  27 
Feb.  1775. 


(r)  Pott  Antxq.  b.  4,  c.  1 1 ;  Cic.  pro 
Muren.  12. 


(7)  If  he  is  born  on  the  Itt  of  Ja- 
nuary, he  is  of  age  to  do  any  legal  act 
on  the  morning  of  the  last  day  of  De- 
cember, though  he  may  not  have  lived 
twenty-one  years,  by  nearly  forty-eight 
hours ;  the  reason  assigned  is,  that  in 
law  there  is  no  fraction  of  a  day ;  and 
if  the  birth  were  on  the  first  second  of 
one  day,  and  the  act  on  the  last  se- 
cond of  the  other,  then  twenty-one 
years  would  be  complete ;  and  in  the 
law  it  is  the  same  whether  a  thing  is 
done  upon  one  moment  of  the  day  or 
on  another. — Ch. 

[Our  law  rejects  fractions  of  a  day 
more  generally  than  tlie  civil  law  does ; 
(L—ter  V.  Garland,  15  Ves.  267;  Aey- 
noldi  ▼.  Nelson,  5  Mad.  61);  but  there 
are  cases  in  which  it  may  be  abso- 
lutely necessary  to  determine  the  rights 
of  parties  by  their  actual  priority  on 
one  and  the  same  day.  (£jr  parte 
Debtee,  8  Ves.  83;  Godton  v.  Sanc- 
tuary, 4  Bam.  &  Adol.  264;  1  Nev. 
&  M.  5T,  S.  C).  As  it  is  a  mere 
fiction  of    law  to  consider  the  whole 


day  as  one  partide  of  time,  and  as 
the  sole  object  of  legal  fictiona  is,  or 
ought  to  be,  to  promote  the  ends  of 
Justice,  whenever  that  object  would  be 
best  answered  by  disr^arding  the  com- 
mon maxim,  it  may,  on  such  ocounona, 
be  laid  aside.  (Wydowm^e  ease,  14 
Ves.  87;  see  poti,  Vol.  2,  p.  141,  n.) 
That,  in  computing  time  from  an  act 
or  an  event,  when  the  law  is  not  ex- 
press as  to  the  mode  of  computation, 
there  is  no  inflexible  rule  for  including, 
or  excluding,  the  day  on  which  soch 
act  was  done,  or  such  event  took  place; 
but  that  the  court  before  which  the 
question  is  brought  is  at  liberty  to  look 
at  the  circumstances  of  the  individual 
case,  see  Leeier  v.  Oarlamdf  IS  Ves. 
854;  Pellew  v.  InkabUamtt  of  tFomfar^ 
9  Bam.  &  Cress.  144;  4  Man.  &  R. 
140,  S.  C. ;  Hardjf  v.  RyU,  9  Bam.  & 
Cress.  609;  4  Man.  &  R.  299,  S.  C. ; 
and  see  pott.  Vol  2,  p.  277.  A  biU  i» 
now  (1836)  pending  before  parliament 
relative  to  this  subject.«>ED.] 
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manum  viri:**  and,  when  that  perpetual  tutelage  wore  away  in 
process  of  time,  we  6nd  that,  in  females  as  well  as  males,  full 
age  was  not  till  twenty-five  years  {s).  Thus,  by  the  constitu- 
tion of  different  kingdoms,  this  period,  which  is  merely  arbi- 
trary, and  juris  positivi^  is  fixed  at  different  times.  Scotland 
agrees  with  England  in  this  point;  both  probably  copying 
from  the  old  Saxon  constitutions  on  the  continent,  which  ex- 
tended the  age  of  minority  **  ad  annum  mgesimum  primum^  et 
eo  usque  juvenes  sub  tutelam  repanuni**  {t);  but  in  Naples  they 
are  of  full  age  2X eighteen;  in  France,  with  regard  to  marriage, 
not  till  thirty;  and  in  Holland,  at  twenty^five  (8). 

3.  Infants  have  various  privileges,  and  various  disabilities :  3.  inflmti,  uiair  • 
but  their  very  disabilities  are  privileges;  in  order  to  secure  (UMUuSek 
them  from  hurting  themselves  by  their  own  improvident  acts. 
An  infant  cannot  be  sued  but  under  the  protection,  and  join- 
ing the  name,  of  his  guardian ;  for  he  is  to  defend  him  against 
all  attacks  as  well  by  law  as  otherwise  {u) :  but  he  may  sue 
either  by  his  guardian,  or  prodiein  amy^  his  next  friend  who  is 
not  his  guardian.  This  prochein  amy  may  be  any  person  who 
will  undertake  the  infant's  cause ;  and  it  frequently  happens, 
that  an  infant,  by  his  prochein  amy  (9),  institutes  a  suit  in 

(«)  Inst  1.  23.  1.  at  full  age  in  Modern  Sweden.     (Mod. 

(0  SUernKook  de  Jure  Sueonum,  1.  Un.  Hist,  xxxiii.  220). 
2,  C.2.     This  is  also  the  period  when         («)  Co.  Lit.  135. 
the  king,  as  well  as  the  subject,  arrives 

(8)  Some  parents  and  testators  give     9enport,  Ibid,  101 ;  and  see  ante,   p. 
their   estates  to   young  persons,    but     444,  n.  31). 

with  a  condition  or  restriction  that  they  A  new  prochein  amy  cannot  be  sub- 
shall  not  have  possession  until  they  are  stituted,  and  the  party  first  named  as 
twenty-two  or  twenty-five.  such  be  allowed  to  withdraw,  unless 
The  practice  is  unwise,  because  at  the  the  latter  will  give  security  for  all  costs 
age  of  twenty-one  they  are  competent  to  incurred  in  his  time.  (  Witie  v.  Camp- 
convey  those  contingent  estates,  and  hell,  12  Ves.  498  ;  Melting  v.  Mulling, 
probably  upon  much    more  injurious  4  Mad.  261). 

terms  than  if  they  were  in  posses-  A  plaintiff  may,  on  coming  of  age, 

sion. — Ch.  abandon  a  suit  commenced  on  his  be- 

(9)  A  court  of  equity  will  not  be  half  whibt  he  was  an  infant ;  but  he 
disposed  to  throw  difficulties  in  the  way  cannot  leave  the  prochein  amy  to  pay 
of  such  a  suit,  by  directing  the  prochein  the  costs ;  unless  he  can  shew  that  the 
amy  to  give  security  for  costs ;  for  the  bill  was  improperly  filed  :  if  this  be 
case  of  ah  infant  differs  materially  from  not  established,  the  suit  will  not  be 
that  of  a  feme  coverte,  who  selects  her  dismissed,  except  on  condition  that  the 
own  next  friend.  (Pennitigton  v.  Alvin,  (late  infant)  plaintiff  shall  give  an  un- 
1  Sim.  &  Stu.  265;  Davenport  v.  Da-  dertaking  to  pay  the  costs  both  of  the  de- 


464  OF  GUARDIAN  AND  WARD. 

equity  against  a  fraudulent  guardian.  In  criminal  cases,  an 
infant  of  the  age  of  fourteen  years  may  be  capitally  punished 
for  any  capital  offence  (vc) :  but  under  the  age  of  feoen  he 
cannot.  The  period  between  seven  and  fmaieen  is  subject  to 
much  uncertainty:  for  the  infant  shall,  generally  speaking,  be 
judged  prima  facie  innocent ;  yet  if  he  was  doU  eapaxy  and 
could  discern  between  good  and  evil  at  the  time  of  the  offence 
committed,  he  may  be  convicted  and  undergo  judgment  and 
execution  of  death  (10),  though  he  haUi  not  attaint  to  years 
[  *465  ]  of  puberty  or  ^discretion  (x).  And  Sir  Matthew  Hale  gives 
us  two  instances,  one  of  a  girl  of  thirteen,  who  was  burned  for 
killing  her  mistress ;  another  of  a  boy  still  younger,  that  had 
killed  his  companion,  and  hid  himself,  who  was  hanged;  for  it 
appeared  by  his  hiding  that  he  knew  he  had  done  wrong,  and 
could  discern  between  good  and  evil :  and,  in  such  cases,  the 
maxim  of  law  is,  that  maliiia  gupplet  (Btaiem  (11).  So,  also, 
in  much  more  modem  times^  a  boy  of  ten  years  old,  who  was 
guilty  of  a  heinous  murder,  was  held  a  proper  subject  for  capital 
punishment,  by  the  opinion  of  all  the  judges  (y). 

With  regard  to  estates  and  civil  property,  an  infimt  hath 
many  privileges,  which  will  be  better  understood  when  we  come 
to  treat  more  particularly  of  those  matters  (12) :  but  this  may 

(«•)  1  HaU  p.  C.  25.  (^)  Ibid.  26. 

{y)  Foster,  72, 


fendant  and  the  next  friend.  (Anan.^  Norman,  11  Ves.563):   and,  it  should 

Mad.  461 ).    But  where,  after  an  issue  seem,  he  cannot  in  such  case  be  called 

directed  and  a  verdict  found   against  upon  to  give  security  for  costs  pr«- 

him,  the  prochein  amy  was  dead,  and  viously  incurred,  as  an  adult  plaintilT 

the  infant  on  whose  behalf  the  bill  was  might  be   required  to  do.    {Ltoffd  v. 

filed  did  not  choose  to  proceed  with  it  Makean,  6  Ves.  145;  and  see  Walker 

when  he  came  of  age.  Lord  King,  C,  v.  Easier iey,  6  Yes.  6 IS), 

determined  that  the  defendant  could  (10)  See  Vol.  4,  pp.  23,  24. 

not,  by  bringing  on  the  cause,  make  (11)  In  such  cases,  1  conceive  diat 

the  (Ute)  infant  liable  for  costs :  ( Turn'  justice  tempered  with  mercy  would  in- 

er  V.  Turner,  2  Str.   709) :    though  it  quire  whether  the  malice  is  of  such  a 

seems  that  the  defendant  might,  after  hardened  degree  that  a  slighter  punish- 

a  decree,  have  moved  in  prosecution  of  ment  might  not  eradicate  or  correct  it, 

the  suit    (Bracey  v.  Sandiford,  3  Mad.  and  whether  a  milder  sentence  might 

468  ;   Lancaster  v.  Thomion,  1  Dick,  not  be  sufficient  to  deter  other  boys  of 

'*^)-  the  same  age  from  a  repetition  of  the 

The  name  of  an   infant  co-plaintiff  crime. — Ch. 

may  be  struck  out,  on  motion,  in  order  (12)  See  Vol.  2,  pp.  292,  462,  497, 

to  make  him  a  defendant :  (Tapper  v.  and  the  notes  to  pp.  21,  474. 
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be  said  in  general,  that  an  infant  shall  lose  nothing  by  non- 
claim,  or  neglect  of  demanding  his  right;  nor  shall  any 
other  laches  or  negligence  be  imputed  to  an  infant,  except  in 
some  very  particular  cases. 

It  is  generally  true,  that  an  infant  can  neither  aliene  his 
lands,  nor  do  any  legal  act,  nor  make  a  deed,  nor  indeed  any 
manner  of  contract,  that  will  bind  him.  But  still  to  all  these 
rules  there  are  some  exceptions  (13):  part  of  which  were  just 
now  mentioned  in  reckoning  up  the  different  capacities  which 
they  assume  at  different  ages :  and  there  are  others,  a  few  of 
which  it  may  not  be  improper  to  recite,  as  a  general  specimen 
of  the  whole.  And,  first,  it  is  true  that  infants  cannot  aliene 
their  estates:  but  infant  trustees  or  mortgagees  are  enabled 
to  convey,  under  the  direction  of  the  court  of  Chancery  or 
Exchequer,  or  other  courts  of  equity,  the  estates  they  hold  in 
trust  or  J  mortgage,  to  such  person  as  the  court  shall  ap- 
point (z)  (14).  Also,  it  is  generally  true  that  an  infant  can 
do  no  ^legal  act :  yet  an  infant  who  has  an  advowson  may 
present  to  the  benefice  when  it  becomes  void  (a)  (15).  For 
the  law  in  this  case  dispenses  with  one  rule,  in  order  to 
maintain  others  of  far  *  greater  consequence :  it  permits  an 
infant  to  present  a  clerk,  who,  if  unfit,  may  be  rejected  by  the 
bishop,  rather  than  either  suffer  the  church  to  be  unserved 
till  he  comes  of  age,  or  permit  the  infant  to  be  debarred  of 
his  right  by  lapse  (16)  to  the  bishop.  An  infant  may  also 
purchase  lands,  but  his  purchase  is  incomplete :  for,  when  he 


[  •466  ] 


(a)  Stat  7  Ann.  c.  19;  4  Geo.  III.  c.  16. 


(a)  Co.  Lit.  172. 


(13)  If  an  infant  practises  a  fraud, 
he  is  liable  for  the  consequences.  At 
law  an  infant  is  liable  in  tort,  and  can- 
not plead  his  infancy ;  as  where  (a  very 
strong  case)  an  action  of  awtmpnt  was 
brought  against  an  infant  for  money 
embezsled.  (Cory  v.  Ger token,  2  Mad. 
49;  Earl  of  Buckinghamshire  v.  Drury, 
2  Eden,  72 ;  Euroy  v.  Nicholas,  2  Eq. 
Ca.  Ab.  489 ;  fVatts  t.  Cresswell,  Ibid. 
515;  Beckett  v.  Cordley,  1  Br.  358; 
Savage  v.  Foster,  9  Mod.  37). 

(14)  The  acts  cited  by  Blackstone 
for  this  position  have  been  repealed, 


but  only  for  the  purpose  of  consoli- 
dating their  provisions,  and  extending 
the  remedial  powers  of  courts  of  equity 
in  such  cases.  (See  the  stat.  of  1 1  Geo. 
IV.  &  1  GuL  IV.  c  70).  The  law 
respecting  the  property  belonging  to 
infants,  beneficially,  is  consolidated  and 
amended  by  the  stat.  of  11  Geo.  IV. 
&  1  Gul.  IV.  c.  75. 

(15)  See  the  notes  to  Vol.  2,  pp.  21, 
22. 

(16)  See  Vol.  2,  p.  276;  Vol.  3,  p. 
246. 
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comes  to  age,  he  may  either  agree  or  disagree  to  it^  as  he 
thinks  prudent  or  proper,  without  alleging  any  reason ;  and  so 
may  his  heirs  after  him,  if  he  dies  without  having  completed 
his  agreement  (b).  It  is,  farther,  generally  true,  that  an 
infant,  under  twenty-one,  can  make  no  deed  but  what  is 
afterwards  voidable :  yet  in  some  cases  (c)  he  may  bind 
himself  apprentice,  by  deed  indented,  or  indentures,  for 
seven  years;  and  (d)  he  may  by  deed  or  will  appoint  a 
guardian  to  his  children,  if  he  has  any.  Lastly,  it  is  ge- 
nerally true  that  an  infant  can  make  no  other  contract 
ihat  will  bind  him :  yet  he  may  bind  himself  to  pay  for 
his  necessary  meat,  drink,  apparel,  physic,  and  such  other 
necessaries  (17) ;   and    likewise    for   his  good  teaching  and 

(b)  Co.  Lit  2.  Cro.  Car.  179. 

(c)  Stat.  5  Eliz.  c.4:  43  Eliz.  c.  2;  (ri)  Stat  12  Car.  II.  c.2K 


(17)  It  has  been  held,  that  an  in- 
fant is  not  liable  to  repay  money  lent 
to  him,  although  he  should  lay  it 
out  in  necessaries.  (1  Salk.  386). 
Nor  is  he  bound  to  pay  for  goods 
bought  to  trade  with.  (Bull.  N.  P. 
154).  But  debts  contracted  during 
infancy  are  a  good  consideration  to 
support  a  promise  made  to  pay  them, 
when  a  person  is  of  full  age.  In- 
fancy may  be  given  in  evidence  upon 
the  general  issue,  or  it  may  be  pleaded. 
(Bull.  152). 

And  where  the  defendant  pleads 
infancy,  and  the  plaintiff  replies  that 
the  defendant  confirmed  the  promise 
or  contract  when  he  was  of  age ;  the 
plaintiff  need  only  prove  the  promise, 
and  the  defendant  must  discharge  him- 
self by  proof  of  the  infancy.  (IT.  R. 
648).— Ch. 

[Though  an  infant  is  not  liable,  at 
common  law,  to  repay  money  which 
he  has  borrowed  and  applied  to  the 
purchase  of  necessaries,  yet,  in  equity, 
it  has  been  determined  that  the  lender 
stands  in  the  place  of  the  person  who 
supplied  the  necessaries,  and  as  the 
latter  might  have  recovered  the  price 


of  the  necessaries  at  law,  the  leiuler 
may  recover  in  equity.  {Marlow  v.  Fit- 
field,  1  P.  Wms.  559). 

[An  infiuit  cannot  be  made  a  bank- 
rupt: {Ez  parte  Layion,  6  Ves.  440) : 
but,  if  he  held  himself  out  to  the  world 
as  an  adult,  contracting  debts  as  such, 
the  fiat  of  bankruptcy  against  him  will 
not  be  superseded  on  petition,  bvt  he 
will  be  left  to  bring  his  action  at  law. 
(Exparte  Walstm,  16  Ves.  266). 

[An  infant  may  be  charged  in  trover, 
for  that  implies  a  tort ;  but  he  cannot 
be  decreed  to  account  as  bailiff  or  fisc- 
tor,  nor  be  sued  in  respect  of  contracts. 
{SmalUy  v.  Smalley,  1  Eq.  Ca.  Ab.  6). 
And  therefore,  upon  the  principle  that 
remedies  ought  to  be  mutual,  an  infant 
cannot  sustain  a  bill  for  the  specific 
performance  of  a  contract,  (Pligki  ▼. 
Bolland,  4  Russ.  801),  though  he  may 
maintain  an  action  in  respect  of  a 
contract  partly  executed.  (fVarwid 
V.  Bruce,  2  Mau.  8c  Sel.  205 ;  S.  C.  6 
Taunt  118). 

[When  an  estate  is  purchased  on  b«> 
half  of  an  infant,  notice  of  any  equi- 
table incumbrance  is  as  binding  as  if 
the  sale  had  been  made  to  an  adult ; 
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instruction,  whereby  he  may  profit  himself  afterwards  (e). 
And  thus  much  at  present  for  the  privileges  and  disabili* 
ties  of  infants. 

(e)  Co.  Lit  17 J. 


and  if  Ihe  infant,  when  he  comes  of     cumbrances.      (Toulmin  v.   Sieere,   3 
agCi  agree«  to  the  purchase,  he  must      Meriv.  222). — Ed.] 
take  it  subject  to  such  equitable  in- 
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OF  CORPORATIONS. 


Of  corporationf. 


Bodief  politic, 
bodies  corporate, 
or  oorporationt. 


We  have  hitherto  considered  persons  in  their  natural  capa- 
cities, and  have  treated  of  their  rights  and  duties.  But,  fc 
all  personal  rights  die  with  the  person,  and  as  the  necessan 
forms  of  investing  a  series  of  individuals,  one  after  another, 
with  the  same  identical  rights,  would  be  very  iDconvenieDt,  if 
not  impracticable,  it  has  been  found  necessary,  when  it  is  for 
the  advantage  of  the  public  to  have  any  particular  rights  kept 
on  foot  and  continued,  to  constitute  artificial  persons,  who 
may  maintain  a  perpetual  succession,  and  enjoy  a  kind  of  legal 
immortality. 

These  artificial  persons  are  called  bodies  politic,  bodies 
corporate,  (corpora  corporata)^  or  corporations:  of  which  there 
is  a  great  variety  subsisting,  for  the  advancement  of  religion, 
of  learning,  and  of  commerce  ( 1 ) ;  in  order  to  preserve  entire 


(1)  As  the  constitution  of  our  mu- 
nicipal corporations,  and  the  laws  im- 
mediately affecting  them,  are  likely  to 
undergo  great  reforms,  very  shortly  ; 
annotations  upon  the  abuses  which  have 
sprung  up  in  these  bodies,  as  they  ac- 
tually exist,  may  be  spared ;  for  those 
abuses  may,  perhaps,  before  this  volume 
is  published,  be  corrected. 

Since  the  above  sentence  was  writ- 
ten, the  expectation  therein  expressed, 
has,  with  respect  to  Scotch  and  English 
corporations,  been  realized:  the  sta- 
tute of  5  &  6  Gul.  IV.  c.  76,  has  remo- 
delled our  English  municipal  corpora- 
tions, and  placed  the  administration  of 
the  powers  and  duties  thereof  in  the 
hands  of  those  whom  the  parties  im- 
mediately interested    may  elect     As 


there  was  no  disposition  to  press  hard 
upon  the  old  system  when  it  «^ 
crumbling  to  its  fall,  there  is  still  1^ 
inclination,  on  the  part  of  the  present 
writer,  to  trample  on  it,  now  it  bs» 
been  thrown  to  the  gronnd.  Though 
the  act  just  cited  received  some  da- 
mage in  passing  through  the  house  oi 
peers,  it  still  has  placed  the  goreni* 
ment  of  the  municipal  corporations  0I 
England  upon  so  broad  a  basis  of  ^ 
pular  election,  that  it  will  be  the  £iult 
of  the  burgesses  themselves  if  their 
local  interests  are  not  henceforwin) 
properly  attended  to.  The  measurt 
has  even  a  more  democratic  tendenc} 
than  the  act  for  reforming  the  repre- 
sentation of  the  people.  Centralia- 
tion  of  power  at  the  seat  of  govern- 
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and  for  ever  those  rights  and  immunities^  which,  if  they  were 
granted  only  to  those  individuals  of  which  the  body  corporate 
is  composed,  would  upon  their  death  be  utterly  lost  and  ex- 
tinct. To  shew  the  advantages  of  these  in  corporations,  let 
us  consider  the  case  of  a  college  in  either  of  our  universities, 
founded  ad  studendum  et  orandumy  for  the  encouragement  and 
support  of  religion  and  learning.  If  this  were  a  mere  volun- 
tary assembly,  the  individuals  which  compose  it  might  indeed 
read,  pray,  study,  and  perform  scholastic  exercises  together, 
so  long  as  they  could  agree  to  do  so  :  but  they  *could  neither  [  *468  ] 
frame,  nor  receive  any  laws  or  rules  of  their  conduct ;  none, 
at  least,  which  would  have  any  binding  force,  for  want  of  a 
coercive  power  to  create  a  sufficient  obligation.  Neither 
could  they  be  capable  of  retaining  any  privileges  or  immu- 
nities: for  if  such  privileges  be  attacked,  which  of  all  this 
unconnected  assembly  has  the  right,  or  ability,  to  defend 
them  ?  And,  when  they  are  dispersed  by  d^ath  or  otherwise, 
how  shall  they  transfer  these  advantages  to  another  set  of 
students,  equally  unconnected  as  themselves  ?  So  also,  with 
regard  to  holding  estates  or  other  property,  if  land  be  granted 
for  the  purposes  of  religion  or  learning  to  twenty  individuals 
not  incorporated,  there  is  no  legal  way  of  continuing  the  pro- 


roent,  is  the  surest  mode  of  extending 
regal  or  aristocratical  authority:  the 
establishment  of  a  great  number  of 
"  little  republics/'  (as  Blackstone  calls 
corporations,  p.  468),  throughout  the 
country,  and  not  only  allowing  but 
compelling  them  to  learn  how  to  go- 
vern themselves,  must  necessarily  in- 
crease democratic  ascendancy.  Other 
organic  changes  must  follow,  either 
with  a  good  or  a  bad  grace  on  the  part 
of  the  legislature :  may  they  all  work 
for  the  general  good ;  and  no  exaspe- 
ration be  excited  by  fruitless  delay  or 
impotent  resistance  to  what  is  abstract- 
edly just,  and  practically  inevitable. 

To  give  a  summary  of  the  contents 
of  the  act  cited  would  occupy  too 
much  space,  and  is  the  less  required, 
as  every  burgess  will,  of  course,  study 
the  act  itself. 

A    still    more    popular     reform    of 


municipal  authorities  than  has  been 
granted  to  England,  was  established 
with  respect  to  Scotland,  by  the 
sututes  of  3  &  4  Gul.  IV.  cc.  76  & 
77.  But,  whilst  this  note  is  going 
through  the  press,  a  similar  mea- 
sure of  justice  to  Ireland  has  been  re- 
pudiated by  the  house  of  lords.  The 
present  writer  has,  in  an  earlier  note, 
which  is  already  printed,  strongly  de- 
clared himself  against  a  repeal  of  the 
Union.  He  does  not,  even  now,  wish 
to  cancel  that  note:  but,  unless  the 
Union  is  drawn  closer  by  bonds  of  at- 
tachment it  will  not  hold  together  long. 
Ireland  may,  perhaps,  be  again  reduced 
to  the  condition  of  a  conquered  pro- 
vince ;  but  unless  she  is  admitted  to  an 
equal  participation  in  all  the  benefits  of 
our  free  constitution,  it  will  be  only 
adding  insult  to  injury  to  speak  of  her 
as  part  of  the  Uniitd  Empire. 
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perty  to  any  other  persons  for  the  same  purposes,  but  b\ 
endless  conveyances  from  one  to  the  other,  as  often  as  tbe 
hands  are  changed.  But  when  they  are  consolidated  and 
united  into  a  corporation,  they  and  their  successors  are  theo 
considered  as  one  person  in  law :  as  one  person,  they  have 
one  will,  which  is  collected  from  the  sense  of  the  majority  of 
the  individuals :  this  one  will  may  establish  rules  and  ordei^ 
for  the  regulation  of  the  whole,  which  are  a  sort  of  muDicipal 
laws  of  this  little  republic ;  or  rules  and  statutes  may  be  pre- 
scribed to  it  at  its  creation,  which  are  then  in  tbe  place  of 
natural  laws :  the  privileges  and  immunities,  the  estates  and 
possessions,  of  the  corporation,  when  once  vested  in  them,  will 
be  for  ever  vested,  without  any  new  conveyance  to  new  suc- 
cessions ;  for  all  the  individual  members  that  have  existed 
from  the  foundation  to  the  present  time,  or  that  shall  erer 
hereafter  exist,  are  but  one  person  in  law,  a  person  that  oem 
dies:  in  like  manner  as  the  river  Thames  is  still  the  same 
river,  though  the  parts  which  compose  it  are  changing  every 
instant. 

The  honour  of  originally  inventing  these  political  constitu- 
tions entirely  belongs  to  the  Romans.  They  were  introduced, 
as  Plutarch  says,  by  Numa ;  who  finding,  upon  his  accession, 
the  city  torn  to  pieces  by  the  two  rival  factions  of  Sabines  and 
Romans,  thought  it  a  prudent  and  politic  measure  to  subdi- 
[  *469  ]  ^^^^  these  two  into  many  smaller  ones,  by  ^instituting  sepa-  • 
rate  societies  of  every  manual  trade  and  profession.  TV 
were  afterwards  much  considered  by  the  civil  law  (a),  in  which 
they  were  called  imiversitates,  as  forming  one  whole  out  of 
many  individuals;  or  collegia^  from  being  gathered  together: 
they  were  adopted  also  by  the  canon  law,  for  the  maintenance 
of  ecclesiastical  discipline ;  and  from  them  our  spiritual  cor- 
porations are  derived.  But  our  laws  have  considerably  refined 
and  improved  upon  the  invention,  according  to  the  usual 
genius  of  the  English  nation  :  particularly  with  regard  to  sole 
corporations,  consisting  of  one  person  only^  of  which  the  Ro- 
man lawyers  had  no  notion;  their  maxim  being  thzX^^ 
faciunt  coUegium^^  {b).  Though  they  held,  that,  if  a  corpo- 
ration, originally  consisting  of  three  persons,  be  reduced  to 

(a)  Ff.  1. 8,  t  4,  per  tot.  (A)  Ft  50.  16.  8. 
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one,  ^*  si  universitas  ad  unum  redit,"  it  may  still  subsist  as  a 
corporation,  ^'  et  stet  namen  umversitatis**  (c). 

Before  we  proceed  to  treat  of  the  several  incidents  of  cor- 
porations, as  regarded  by  the  laws  of  England,  let  us  first  take 
a  view  of  the  several  sorts  of  them ;  and  then  we  shall  be  bet- 
ter enabled  to  apprehend  their  respective  qualities. 

The  first  division  of  corporation  is  into  aggregate  and  9ole.  corpontiant 
Corporations  a^regate  consist  of  many  persons  united  to-  "*''•***•• 
gether  into  one  society,  and  are  kept  up  by  a  perpetual  suc- 
cession of  members,  so  as  to  continue  for  ever :  of  which  kind 
are  the  mayor  and  commonalty  of  a  city,  the  head  and  fellows 
of  a  college,  the  dean  and  chapter  of  a  cathedral  church. 
Corporations  sole  consist  of  one  person  only  and  his  sue-  corpontioot 
cessors^  in  some  particular  station,  who  are  incorporated  by  '^' 
law,  in  order  to  give  them  some  legal  capacities  and  advan- 
tages, particularly  that  of  perpetuity,  which  in  their  natural 
persons  they  could  not  have  had.  In  this  sense,  the  king  is  a 
sole  corporation  (d);  so  is  a  bishop ;  so  are  some  deans  and 
prebendaries,  distinct  from  their  several  chapters ;  and  so  is 
every  parson  and  vicar.  And  the  necessity,  or  at  least  use,  of 
this  institution  will  be  very  apparent,  if  we  consider  the  case 
of  *a  parson  of  a  church.  At  the  original  endowment  of  [  *470  } 
parish  churches^  the  freehold  of  the  church,  the  church-yard, 
the  parsonage-house,  the  glebe,  and  the  tithes  of  the  parish, 
were  vested  in  the  then  parson  by  the  bounty  of  the  donor  (2), 
as  a  temporal  recompense  to  him  for  his  spiritual  care  of  the 
inhabitants,  and  with  intent  that  the  same  emoluments  should 
ever  afterwards  continue  as  a  recompense  for  the  same  care. 
But  how  was  this  to  be  effected?  The  freehold  was  vested  in 
the  parson  :  and,  if  we  suppose  it  vested  in  his  natnral  capa- 
city, on.  his  death  it  might  descend  to  his  heir,  and  would  be 
liable  to  his  debts  and  incumbrances :  or,  at  best,  the  heir 
might  be  compellable,  at  some,  trouble  and  expense,  to  con- 
vey these  rights  to  the  succeeding  incumbent.  The  law 
therefore  has  wisely  ordained,  that  the  parson,  quatemu  par- 
son, shall  never  die,  any  more  than  the  king ;  by  making  him 
and  his  successors  a  corporation.     By  which  means  all  the 

(c)  Ff.  3.  4.  7.  (rf)  Co.  Lit  43. 


(2)  See  Vol.  2,  p.  21. 
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original  rights  of  the  parsonage  are  preserved  entire  to  the 
successor:  for  the  present  incumbent,  and  bis  predecessor 
who  lived  seven  centuries  ago,  are  in  law  one  and  the  saine 
person;  and  what  was  given  to  the  one  was  given  to  the  other 
also. 
RccieshLntcai  Another  division  of  corporations,  either  sole  or  aggregate 

corporation..         j^  j^^^  ecclesiosticol  and  lay.     Ecclesiastical  corporations  are 

where  the  members  that  compose  it  are  entirely  spiritual  per- 
sons :  such  as^  bishops ;  certain  deans  and  prebendaries ;  all 
archdeacons,  parsons,  and  vicars;  which  are  sole  corporations: 
deans  and  chapters  at  present,  and  formerly  prior  and  coDvent, 
abbot  and  monks,  and  the  like,  bodies  aggregate.  These  are 
erected  for  the  furtherance  of  religion,  and  perpetuating  the 
Lay  corporations,    rights  of  the  church.     Lay  corporations  are  of  two  sorts,  clnl 

and  eleemosynary.  The  civil  are  such  as  arc  erected  for  a 
variety  of  temporal  purposes.  The  king,  for  instance,  is 
made  a  corporation  to  prevent  in  general  the  possibility  of 
an  interregnum  or  vacancy  of  the  throne,  and  to  preserve  the 
possessions  of  the  crown  entire:  for  immediately  upon  the 
demise  of  one  king,  his  successor  is,  as  we  have  formerly  seen, 
in  full  possession  of  the  regal  rights  and  dignity.  Other  lay 
[  *471  ]  corporations  are  erected  for  the  good  government  of  *a  town 
or  particular  district,  as  a  mayor  and  commonalty,  bailiff  and 
bui^esses,  or  the  like :  some  for  the  advancement  and  regu- 
lation of  manufactures  and  commerce;  as  the  trading  com- 
panies of  London  and  other  towns :  and  some  for  the  better 
carrying  on  of  divers  special  purposes ;  as  churchwardens,  for 
conservation  of  the  goods  of  the  parish ;  the  college  of  phy- 
sicians and  company  of  surgeons  in  London,  for  the  improve- 
ment of  the  medical  science ;  the  royal  society,  for  the  ad- 
vancement of  natural  knowledge;  and  the  society  of  anti- 
quaries, for  promoting  the  study  of  antiquities.  And  among 
these  I  am  inclined  to  think  the  general  corporate  bodies  of 
the  universities  of  Oxford  and  Cambridge  must  be  ranked' 
for  it  is  clear  they  are  not  spiritual  or  ecclesiastical  corpora- 
tions, being  composed  of  more  laymen  than  clergy:  neither 
are  they  eleemosynary  foundations,  though  stipends  are  an- 
nexed to  particular  magistrates  and  professors,  any  more  than 
other  corporations  where  the  acting  officers  have  standing 
salaries ;  for  these  are  rewards  pro  opera  et  labore,  not  cha- 
ritable  donations  only,   since  every  stipend  is  preceded  by 
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service  and  duty:  they  seem  therefore  to  be  merely  civil  cor- 
porations (3).  The  eleemosynary  sort  are  such  as  are  consti-  ^'•■"^gjj^ 
tuted  for  the  perpetual  distribution  of  the  free  alms  or  bounty 
of  the  founder  of  them  to  such  persons  as  he  has  directed.  Of 
this  kind  are  all  hospitals  for  the  maintenance  of  the  poor, 
sick,  and  impotent :  and  all  colleges,  both  tit  our  universities 
and  out  {e)  of  them  :  which  colleges  are  founded  for  two  pur- 
poses :  1.  For  the  promotion  of  piety  and  learning  by  proper 
regulations  and  ordinances.  2.  For  imparting  assistance  to 
the  members  of  those  bodies,  in  order  to  enable  them  to  pro- 
secute their  devotion  and  studies  with  greater  ease  and  assi- 
duity. And  all  these  eleemosynary  corporations  are,  strictly 
speaking,  lay  and  not  ecclesiastical^  even  though  composed  of 
ecclesiastical  persons  (y*),  and  although  they  in  some  things 
partake  of  the  nature,  privileges,  and  restrictions  of  ecclesias- 
tical bodies  (4). 

*  Having  thus  marshalled  the  several  species  of  corporations,     r  •47*2  ] 
let  us  next  proceed  to  consider:  1.  How  corporations  in  ge» 
neral  may  be  created :    2.  What  are  their  powers,  capacities, 
and  incapacities :    3.  How  corporations  are  visited :   and  4. 
How  they  may  be  dissolved. 

I.  Ck)rporations,  by  the  civil  law,  seem  to  have  been  created  i.  corpomuont. 
by  the  mere  act,  and  voluntary  association  of  their  members ;  the  citii  bw. 
provided  such  convention  was  not  contrary  to  law,  for  then  it 
was  Ulicitum  collegium  {g).  It  does  not  appear  that  the  prince's 
consent  was  necessary  to  be  actually  given  to  the  foundation 
of  them ;  but  merely  that  the  original  founders  of  these  volun* 
tary  and  friendly  societies,  for  they  were  little  more  than  such, 
should  not  establish  any  meetings  in  opposition  to  the  laws 
of  the  state. 

(0)  Such  as  at  Manchester!  Eton,  patsim  omnilnu  habere  conceditur;  nam 

Winchester,  &c.  et  legibtu,  et  tenatus  cotiMuUis,  et  prin- 

(/)  I  Lord  Raym.  6.  eipaUbut  conttitutionihue  ea  ret  coerce- 

(g)  Ff.  47.  22.  L    Neque  toeUtae,  tur,     (Ft  3.  4.  1). 
neque  collegium,  neque  hujutmodi  corpus 


(3)  It  is  now  fully  established  that  risdiction  of  the  ecclesiastical  courts, 
each  university  is  a  civil  corporation,  or  to  the  visitations  of  the  ordinary  or 
(3  Burr.  1656). — Ch.  diocesan  in  their  spiritual  characters. 

(4)  They  are  lay  corporations  be-  — Cii. 
cause  they  are  not  subject  to  the  ju- 


472  O*"  CORPOUATIONS- 

iiowcraucdbv  But,  with  us  in  England,  the  king's  consent  is  absolutely 

our  municipal  uw.  P  "^  .  .  «  -         «.    ■,{ 

necessary  to  the  erection  of  any  corporation,  either  impliediT 
or  expressly  given  (h).     The  king's  implied  conseot  is  to  be 
found  in  corporations  which  exist  by  force  of  the  carnmcn  har, 
to  which  our  former  kings  are  supposed  to  have  given  their 
concurrence;    common  law  being  nothing  else  but   custom, 
arising  from  the  universal  agreement  of  the  whole  community- 
Of  this  sort  are  the  king  himself,  all  bishops,  parsons,  vicar^ 
churchwardens,  and  some  others ;  who  by  common  law  have 
ever  been  held,  as  far  as  our  books   can  shew  us,   to  bare 
been  corporations  virhUe  officii:  and  this  incorporation  is  so 
inseparably  annexed  to  their  offices,  that  we  cannot  frame  a 
complete  legal  ideaof  any  of  these  persons,  but  we  must  also 
I    •473  1     have  an  idea  of  a  corporation,  capable  to  transmit  *his  rights 
to  his  successors  at  the  same  time.     Another  method  of  im- 
plication, whereby  the  king's  consent  is  presumed,  is  as  to  all 
corporations  by  prescription^  such  as  the  city  of  London,  and 
many  others  (t),  which  have  existed  as  corporations,   time 
whereof  the  memory  of  man  runneth  not  to  the  coDtraiy; 
and  therefore   are  looked   upon  in  law  to  be  well  created. 
For  though  the  members  thereof  can  shew  no  l^al  charter 
of  incorporation,  yet  in  cases  of  such  high  antiquity  the  lav 
presumes  there  once  was  one ;  and  that  by  the  variety  of  acci- 
dents which  a  length  of  time  may  produce,  the  charter  is  lost 
or  destroyed.    The  methods  by  which  the  king's  consent  u^ 
expressly  given  are  either  by  act  of  parliament  or  charter. 
By  act  of  parliament,  of  which  the  royal  assent  is  a  necessary 
ingredient,  corporations  may  undoubtedly  be  created  (J)  :  but 
it  is  observable,  that,  till  of  late  years,  most  of  those  statutes 
which  are  usually  cited  as  having  created  corporations,  do 
either  conGrm  such  as  have  been  before  created  by  the  king, 
as  in  the  case  of  the  college  of  physicians,  erected  by  charter 
10  Hen.  VIII.  (A),  which  charter  was  afterwards  confirmed  in 
parliament  (/);  or  they  permit  the  king  to  erect  a  corporation 
in  futwro  with  such  and  such  powers,  as  is  the  case  of  the 

(A)  Cities  and  towns  were  first  erect-  prerogatives  and  revenues  were  there- 

ed  into  corporate  communities  on  the  by  considerably  diminished, 
continent,  and  endowed  with  many  va-  (•*)  2  Inst  330. 

luable  privileges,   about  the  eleventh  ij)  10  Rep.  29;  1  Roll.  Abr.  512. 

century:  (Rob.  C.V.  i.  SO) :  to  which  the  \k)  8  Rep.  114. 

consent  of  the  feodal  sovereign   was  (/)  14  &  15  Hen.  V III.  c.  5. 

absolutely   necessary,  as  many  of  his 
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Bank  of  England  (m),  and  the  society  of  the  British  Fish- 
ery (n).  So  that  the  immediate  creative  act  was  usually 
performed  by  the  king  alone,  in  virtue  of  his  royal  preroga- 
tive (o)  (5). 

All  the  other  methods,  therefore,  wherdby  corporations 
exist,  by  common  law,  by  prescription,  and  by  act  of  parlia- 
ment, are  for  the  most  part  reducible  to  this  of  the  king's 
letters  patent,  or  charter  of  incorporation.  The  king's  crea- 
tion may  be  performed  by  the  words  **  creanmsj  eriffimus,  fun^ 
damusj  inearparamus,^  or  the  like.  Nay,  it  is  held,  that  if 
the  king  grants  to  a  set  of  men  to  have  gildam  mercatoriamj  a 
^mercantile  meeting  or  assembly  (/>),  this  is  alone  suflBcient  [  *474  ] 
to  incorporate  and  establish  them  for  ever  (q). 

The  parliament,  we  observed,  by  its  absolute  and  transcen*" 
dent  authority,  may  perform  this,  or  any  other  act  whatsoever: 
and  actually  did  perform  it  to  a  great  extent,  by  statute  39 
Eliz.  c*  5,  which  incorporated  all  hospitals  and  houses  of 
correction  founded  by  charitable  persons,  without  farther 
trouble :  and  the  same  has  been  done  in  other  cases  of 
charitable  foundations.  But  otherwise  it  has  not  formerly 
been  usual  thus  to  intrench  upon  the  prerogative  of  the 
crown,  and  the  king  may  prevent  it  when  he  pleases.  And, 
in  the  particular  instance  before  mentioned,  it  was  done,  as 
Sir  Edward  Coke  observes  (r),  to  avoid  the  charges  of  in- 
corporation and  licences  of  mortmain  in  small  bene&ctions ; 
which  in  his  days  were  grown  so  great,  that  they  discou- 
raged many  men  from  undertaking  these  pious  and  charitable 
works. 

(m)  Stat  5  &  6  W.  &  M.  c.  20.  his  share  towards  the  expenses  of  the 

(ii)  Stat  23  Geo.  II.  c.  4.  community.     And  hence  their  place  of 

(o)  See  page  872.  meeting  is  frequently  called  the  Guild, 

(p)  Oild  signiiied  among  the  Saxons  or  Guild-halL 

a   fraternity,   derived  from  the  verb         {q)  10  Rep.  30;  1  Roll.  Abr.  613. 

Silban,  to  pay,  because  every  man  paid         (r)  2  Inst  722. 


(5)  Thete  are  corporations — for  in-  charter  alone :  for  each  renewal,  there- 
stance,  the  Bank  of  England,  and  the  fore,  of  such  privileges,  as  well  as  for 
East  India  Company— to  which  such  their  original  grant,  recourse  to  an  act 
powers  and  privileges  have  been  giveiv  of  the  whole  legislature  was,  and  will 
as,  by  the  principles  of  the  common  be,  indispensable, 
law,  cannot  be  conferred  by  the  kingU 
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"     ♦iTS^    ^ 


T^  kz:<z.  X  k  sui.  naT  crniU  to  m  sobject  the  power  of 

.=»7  c:r:t:nn:cs  O^  tLoc^  the  coatiarf  was  fbrmeriT 

*je-ji   /  :  trjii  2%  he  bbj  pennit  the  sobject  to  name  the  per- 

$t:c2§  iz*i  p:'9^er$  <rf  dne  oGrpofWoo  at  his  pleasore ;  but  it  is 

ETje  fc^^  tfiax  erectSy  and  the  subject  is  bat  the  instni- 

'ci :  \zx  xrxAj^  Dioe  bot  the  king  can  make  at  oorporatioD, 
T^  en  f:>ril  z^er  cli^au  pack  perm  Iv).  In  this  inannw  the 
cbir^elji jT  of  the  cnirersiT  of  Qxfofd  has  power  bj  charter  to 
e?«ct  ei!>?T:«:»^:ce$ :  and  faas  actnaDr  often  exerted  it,  io  the 
erec:>DO  <A  several  matricalated  oompanies,  nov  sobsistii^y  of 
tr^iesmen  f^bservient  to  the  students. 

Wben  a  oorp>Draiioo  i§  erectedy  a  name  most  be  given  to  it ; 
ADd  by  thai  caine  alone  it  must  sue  and  be  sued,  and  do  aU 
'475  ^     *&esal  acts;  thou^  a  tctt  minute  lariation  therein  is  not 
nuuerial   r ;.     Such  name  t$  the  very  b^ng  of  its  ooostito- 
tioa ;  acd,  though  it  is  the  vill  of  die  kii^  that  erects  the 
corporatioQ,  yet  the  name  is  die  knot  of  its  combinatioD, 
without  vhich  it  could  not  perform  its  corporate  innctioiis  ( v). 
The  name  of  incoqioration,  sajs  Sir  Edward  Coke,  is  as  a 
proper  name,  or  name  of  bapdsm ;  and,  therefore,  when  a 
prirate  founder  gires  his  college  or  ho^tal  a  mmey  he  does 
it  only  as  a  godfather,  and  by  that  same  name  the  king  bap- 
tizes the  incorporation  (x)  (6). 
11  yt*.  IL  Afker  a  corporation  is  so  formed  and  named,  it  acquires 

many  powers,  rights,  capacities,  and  incaparities,  which  we 
are  next  to  consider.  Some  of  these  are  necessarily  and  in- 
separably incident  to  every  corporation ;  whidi  incidents,  as 
soon  as  a  corporation  is  duly  erected,  are  tacitly  annexed,  of 
course  (y) :  as,  1.  To  hare  perpetual  succession.  Tins  is 
the  reiy  end  of  its  incorporation :  for  there  cannot  be  a  sue- 

(«)  Brow  Abr.  tit.  "  Prero^'*  53 ;  Yi-  (r)  10  Rep.  \13L 

ner.  Prcrog.  88,  pL  16.  («)  GOb.  Hist  a  P.  182. 

(I)  Tesr  Book,  2  Hen.  VII.  13.  (x)  10  Rep.  28. 

(«)  10  Rep.  S3.  (y)  Ibid.  SO :  Hob.  211. 


(6)  Bat  it  nifty  hftve  m  luuiie  only     and  eommonalty.    (1  Salk.  191).    And 
by  implication ;   aa,  if  the  Idng  thonld     it  may  change  its  name,  aa 


incorporate  the  tnhabttanu  of  Dale,  frequently  do  in  new  chniteniy  m^J  it 

with  power  to  choowamayor  annually,  itill  retains  its  former  rights  aad  privi- 

though  no  name  be  given,  yet  it  is  a  leges.  (4  Co.  87).— Ch. 
good  corporation  by  the  name  of  mayor 
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cession  for  ever  without  an  incorporation  (z) ;  and  therefore 
a]l  aggregate  corporations  have  a  power  necessarily  implied  of 
electing  members  in  the  room  of  such  as  go  off  (a)  (7).   2.  To  s.  RighttotiMor 
sue  or  be  sued,   implead  or  be  impleaded,  grant  or  receive,  pomtename; 
by  its  corporate  name,  and  do  all  other  acts  as  natural  per- 
sons may.     3.  To   purchase  lands,  and   hold  them  (8),  for  aTopurduie 
the  benefit  of  themselves  and  their  successors ;  which  two  are        ' 
consequential   to  the  former  (9).    4.  To   have  a  common  ^.TohsTea 
seal  (10).     For  a  corporation,  being  an  invisible  body,  cannot  **""***" 
manifest  its  intentions  by  any  personal  act  or  oral  discourse : 
it  therefore  acts  and  speaks  only  by  its  conunon  seal.     For, 
though  the  particular  members  may  express  their  private 
consents  to  any  act,  by  wor^s,  or  signing  their  names,  yet  this 
does  not  bind  the  corporation :  it  is  the  fixing  of  the  seal, 
and  that  only,  which  unites  the  several  assents  of  the  indi- 
viduals who  compose  the  community,  and  makes  one  joint 
assent  of  the  whole  {h).    5.  To  make  by-laws  or  private  sta-  &.  To  make 
lutes  for  the  better  *^govemment  of  the  corporation;  which    ^r^^An^  1 
are  binding  upon  themselves,  unless  contrary  to  the  laws  of 
the  land,  and  then  they  are  void  (11).    This  is  also  included  by 


(z)  10  Rep.  26. 


(A)  Dav.  44,  48. 


(a)  1  Roll.  Abr.514. 


(7)  And  where  the  mode  of  elec- 
tion is  not  prescribed  by  the  charter, 
or  established  by  immemorial  usage,  it 
may  be  regulated  by  a  by-law.  (8  T.  R. 
189).  When  the  electors  are  described 
in  the  charter,  their  number,  in  order 
to  avoid  riot  and  confusion,  may  be 
restrained  by  a  by-law  ;  but  a  by-law 
cannot  strike  off  an  integral  part,  nei- 
ther can  it  narrow  the  number  of  per- 
sons out  of  whom  the  election  is  to  be 
made.  (3  Burr.  1833).  But  the  num- 
ber of  the  electors  of  members  of  par- 
liament canpot  be  diminished  by  a  by- 
law. (4  Inst  48).— Ch. 

(8)  See  pott,  p.  479. 

(9)  All  corporations  must  have  a 
licence  from  the  king  to  enable  them 
to  purchase  and  hold  lands  in  mort- 
main. (Co.  Lit.  2;  7  &  8  Will.  III.  c. 
37).— Ch. 

R 


(10)  This  is  the  general  rule;  but 
there  are  exceptions.  A  corporation 
cannot  do  an  act  en  pays  without  their 
common  seal,  yet  they  may  do  an  act 
upon  record.  For  instance,  the  cor- 
poration of  the  city  of  London  make 
an  attorney  every  year  in  the  King's 
Bench,  without  sealing  or  signing,  and 
present  their  mayor  in  the  Exchequer 
annually,  without  deed;  for  they  are 
estopped  by  the  records  from  saying 
these  were  not  their  acts.  {Mayor  of 
TheiforiTt  caj«,  1  Salk.  192;  Powell  v. 
Price,  Comberbach,  41). 

(11)  When  a  by-law  is  not  entire, 
but  consists  of  several  distinct  parti- 
culars, it  may  be  good  in  part,  and  void 
for  the  rest ;  for,  it  is  to  all  purposes 
M  several  by-laws,  though  the  provi- 
sions be  thrown  together  under  the 
form  of  one,    {Fazakerley  v.  WiUshire, 

R  2 
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law  in  the  very  act  of  incorporation  (c) :  for,  as  natural  reason 
is  given  to  the  natural  body  for  the  governing  it,  so  by-laws 
or  statutes  are  a  sort  of  political  reason  to  govern  the  body 
politic  (12).  And  this  right  of  making  by-laws  for  their  own 
government,  not  contrary  to  the  law  of  the  land,  was  allowed 
by  the  law  of  the  twelve  tables  at  Rome  {d).  But  no  trading 
company  is  with  us  allowed  to  make  by-laws  which  may  affect 
the  king's  prerogative,  or  the  common  profit  of  the  people, 
under  penalty  of  40L  unless  they  be  approved  by  the  chan- 
cellor, treasurer,  and  chief  justices,  or  the  judges  of  assize  in 
their  circuits;  and,  even  though  they  be  so  approved,  still, 
if  contrary  to  law,  they  are  void  {e)»  These  five  powers  are 
inseparably  incident  to  every  corporation,  at  least  to  every 
corporation  aggregate;  for  two  of  them,  though  they  may  be 
practised,  yet  are  very  unnecessary  to  a  corporation  «ofe,  viz. 
to  have  a  corporate  seal  to  testify  his  sole  assent,  and  to  make 
statutes  for  the  regulation  of  his  own  conducL 
eSSSS^  There  are  also  certain  privileges  and  disabilities  that  attend 

an  aggregate  corporation,  and  are  not  applicable  to  such  as 
are  sole;  the  reason  of  them  ceasing,  and  of  course  the  law. 
It  must  always  appear  by  attorney;  for  it  cannot  appear  in 
person,  being,  as  Sir  Edward  Coke  says  {f)^  invisible,  and 
existing  only  in  intendment  and  consideration  of  law.  It  can 
neither  maintain,  nor  be  made  defendant  to,  an  action  of 
battery,  or  such  like  personal  injuries :  for  a  corporation  can 
neither  beat,  nor  be  beaten,  in  its  body  politic  {g).  A  corpo- 
ration cannot  commit  treason,  or  felony,  or  other  crime,  in  its 
corporate  capacity  (A) :  though  its  members  may,  in  their  dis- 

(c)  Hob.  211.  W  Stat  19  Hen.VII.  c7;  1 1  Rep.  5*. 

(tf)  Sodak*  Ugem  qutm  voUnt,  dum  (/)  10  Rep.  32. 

M  quid  ex  pubUca   lege  eorrumponff  (g)  Bro.  Abr.  tit  '*  Corporation  "  63L 

eihtfenmio,  (A)  10  Rep.  82. 


1  Str.46d;   Harritv.  Wakeman,  Sayer,  v.  NowiU,  1  T.  R.  124). 
256;    and  »ee  Child  v.  The  Hudem'e         (12)  Where  the  power  of  making 

Bay  CotHpttny,  2  P.  Wms.  208).  by-laws  is  in  the  body  at  large,  they 

No  corporation  can  make  a  by-law  may  delegate  their  right  to  a   select 

creating    a  forfeiture,    unless   such   a  body,  who  thus  become  the  represeik- 

power  be  ezpreuly  given  to  the  cor-  tativeofthe  whole  conununity.    (Lord 

poration  by  act  of  parliament  (Kirk  Mansfield,  3  Burr.  1837). — Ch. 
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tinct  individual  capacities  (t)(13).  Neither  is  it  capable  of 
*  suffering  a  traitor^s  or  felon's  punishment,  for  it  is  not  liable 
to  corporal  penalties,  nor  to  attainder,  forfeiture,  or  corrup* 
tion  of  blood.  It  cannot  be  executor  or  administrator,  or 
perform  any  personal  duties ;  for  it  cannot  take  an  oath  for 
the  due  execution  of  the  office.  It  cannot  be  seised  of  lands 
to  the  use  of  another  (j) ;  for  such  kind  of  confidence  is 
foreign  to  the  end  of  its  institution.  Neither  oan  it  be  com- 
mitted to  prison  (A) ;  for,  its  existence  being  ideal,  no  man 
can  apprehend  or  arrest  it  And  therefore,  also,  it  cannot 
be  outlawed;  for  outlawry  always  supposes  a  precedent  right 
of  arresting,  which  has  been  defeated  by  the  parties  abscond- 
ing, and  that  also  a  corporation  cannot  do :  for  which  reasons 
the  proceedings  to  compel  a  corporation  to  Appear  to  any  suit 
by  attorney  are  always  by  distress  on  their  lands  and  goods  (Q. 
Neither  can  a  corporation  be  excommunicated;  for  it  has  no 
soul,  as  is  gravely  observed  by  Sir  Edward  Coke  {m) ;  and 
therefore  also  it  is  not  liable  to  be  summoned  into  the  eccle- 
siastical courts  upon  any  account ;  for  those  courts  act  only 
pro  salute  aninuB^  and  their  sentences  can  only  be  enforced  by 
spiritual  censures :  a  consideration  which,  carried  to  its  full 
extent,  would  alone  demonstrate  the  impropriety  of  these 
courts  interfering  in  any  temporal  rights  whatsoever  (14). 

(f)  The  civil  law  aUo  ordains  tltat,     40 ;  Bacon  of  Uses,  347. 


for  the  mishehavioar  of  a  body  corpo- 
rate, the  directors  only  shall  be  answer- 
able in  their  personal  capacities.  •  (Ff. 
4.  8.  15). 

{j)  Bro.  Abr.  tit.  "  Feofltai.  al  Uses," 


n 


(k)  Pbwd.5SS. 

(0  Bro.  Abr.  tit"  Corporation,"  1 1 ; 

Outlawry,"  72. 

(m)  10  Rep.  83. 
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(13)  By  the  statute  of  2  &  3  Gu). 
IV.  c.  64,  which  was  made  to  prevent 
the  application  of  corporate  property  to 
the  purposes  of  parliamentary  elections, 
it  is  enacted,  that  any  member  of  a 
municipal  corporation  who  shall  autho- 
rise any  payment  by  the  said  act  for- 
bidden, or  who  shall  assent  to  or  con- 
cur in  any  affirmative  vote,  order,  or 
proceeding  relating  thereto,  or  shifll 
sign  or  seal  in  his  individual  capacity, 
or  affix  the  corporate  seal  to  any  deed 
or  instrument  by  the  said  act  declared 


void,  shall  be  guilty  of  a  misdemeanor ; 
and,  being  thereof  legally  convicted  in 
the  court  of  King's  Bench,  shall,  in 
addition  to  such  punishment  as  the 
court  may  award,  be  for  ever  disabled 
to  hold  any  office  in  the  same  corpora- 
tion.  (See  post,  the  references  given  in 
note  20  to  p.  479). 

(14)  The  aid  of  the  court  of  Chan- 
cery is  now  lent  to  enforce  the  process 
of  the  ecclesiastical  courts  in  cases  of 
contumacy.  (See  the  statute  of  2  &  3 
Gul.  IV.  c.  93).    On  the  other  hand, 
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There  are  also  other  incidents  and  powers  which  belong  to 
some  sort  of  corporations,  and  not  to  others.  An  aggregate 
corporation  may  take  goods  and  chattels  for  the  benefit  of 
themselves  and  their  successors,  but  a  sole  corporation  can- 
not (ft)  (15) :  for  such  moveable  property  is  liable  to  be  lost 
or  embezzled,  and  would  raise  a  multitude  of  disputes  b^ 
tween  the  successor  and  executor,  which  the  law  is  careful  to 
RuinofHcctnocy.  avoid  (16).     lu  occlesiastical  and  eleemosynary  foundations, 

the  king  or  the  founder  may  give  them  rules,  laws,  statute^ 
and  ordinances,  which  they  are  bound  to  observe :  but  coipo- 
[  *478  ]  rations,  merely  *lay,  constituted  for  civil  purposes,  are  subject 
to  no  particular  statutes  (17);  but  to  the  common  law,  and  to 
their  own  by-laws,  not  contrary  to  the  laws  of  the  reahn  {o). 
Aggregate  corporations  also,  that  have  by  their  constituboo  a 
head,  as  a  dean,  warden,  master,  or  the  like,  cannot  do  an; 
acts  during  the  vacancy  of  the  headship,  except  <Hily  appoint- 
ing another:  neither  are  they  then  capable  of  receiriof  * 
grant ;  for  such  corporation  is  incomplete  without  a  head  {p} 
But  there  may  be  a  corporation  aggregate  constituted  witbout 
a  head  (q):  as  the  collegiate  church  of  Southwell,  in  Notting- 
hamshire, which  consists  only  of  prebendaries;  and  the  go- 
vernors of  the  Charter-house,  London,  who  have  no  president 
or  superior,  but  are  all  of  equal  authority.  In  aggre^^ 
corporations,  also,  the  act  of  the  major  part  is  esteemed  the 
act  of  the  whole  (r).  By  the  civil  law  this  major  part  must 
have  consisted  of  two-thirds  of  the  whole,  else  no  act  couU 
be  performed  (s) :  which  perhaps  may  be  one  reason  why  tbey 
required  three  at  least  to  make  a  corporation.  But  with  u$ 
any  majority  is  sufficient  to  determine  the  act  of  the  whole 

(«)  Co.  Lit  46.  (r)  Bro.   Abr.   tit.    <*  Corpontiom ' 

(o)  Lord  Raym.  8.  31,  84. 

(p)  Co.  Lit  263,  264.  («)  Ff.  3.  4.  3. 

(q)  10  Rep.  SO. 


their  power  of  excommunication  was  looms  than    an    instance    of  cluttck 

greatly  curtailed  by  the  statute  of  53  passing  in  succession  in  a  sole  corpo- 

Geo.  III.  c.  127.  ration.  (Co.  Lit  9,  n.  1). — Ch. 

(15)  See  Vol.  2,  p.  431,  for  a  quali-  (17)  Their  charters  or  immeinon*! 
fication  of  this  doctrine.  usages,   which  are  equiTalent  to  the 

(16)  Mr.    llargrave    considers    the  express  provisions  of  a  charter,  src  w 
jewels  of    the  crown    rather  as  heir-  fact  their  statutes.— >Cu. 
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body.  And  whereas,  notwithstanding  the  law  stood  thusi 
some  founders  of  corporations  had  made  statutes  in  deroga- 
tion of  the  common  law,  making  very  frequently  the  unani- 
mous assent  of  the  society  to  be  necessary  to  any  corporate 
act,  which  King  Heni7  V III.  found  to  be  a  great  obstruction 
to  his  projected  scheme  of  obtaining  a  surrender  of  the  lands 
of  ecclesiastical  corporations ;  it  was  therefore  enacted  by  sta* 
tute  33  Hen.  VIII.  c.  27,  that  all  private  statutes  shall  be 
utterly  void,  whereby  any  grant  or  election,  made  by  the  head 
with  the  concurrence  of  the  major  part  of  the  body,  is  liable 
to  be  obstructed  by  any  one  or  more,  being  the  minority ; 
but  this  statute  extends  not  to  any  negative  or  necessary 
voice,  given  by  the  founder  to  the  head  of  any  such 
society  (18). 

We  before  observed,  that  it  was  incident  to  every  corpora- 
tion to  have  a  capacity  to  purchase  lands  for  themselves  and 
^successors:  and  thb  is  regularly  true  at  the  common  law  (t). 
But  they  are  excepted  out  of  the  statute  of  wills  {u) :  so  that 
no  devise  of  lands  to  a  corporation  by  will  is  good,  except  for 
charitable  uses,  by  statute  43  Eliz.  c.  4(w);  which  exception 
is  again  greatly  narrowed  by  the  statute  9  George  II.  c  36. 
And  also,  by  a  great  variety  of  statutes  (x),  their  privilege  even 
of  purchasing  from  any  living  grantor  is  much  abridged:  so 
that  now  a  corporation,  either  ecclesiastical  or  lay,  must  have 
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(0  10  Rep.  30. 

(v)  34  Hen.  VIII.  c.  5. 

(10)  Hob.  136. 


(x)  From  magna  caria,  9  Hen.  III. 
c.  36,  to  9  Geo.  II.  c.  36. 


[  ♦479  ] 


(18)  This  act  clearly  vacates  all 
priyate  statutes,  both  prior  and  sub- 
sequent to  its  date,  which  require  the 
concurrence  of  more  than  a  migority 
to  gfive  Talidity  to  any  grant  or  elec- 
tion. The  learned  judge  u  of  opinion, 
that  it  has  not  affected  the  negative 
given  by  the  statutes  to  the  head  of 
any  society ;  but  I  am  inclined  to  think 
this  opinion  may  be  questioned ;  espe- 
cially in  cases  where,  in  the  first  in- 
stance, he  gives  his  vote  with  the  mem- 
bers of  the  society.  It  is  the  usual 
language  of  college  statutes  to  direct 


that  many  acts  shall  be  done  by  guar- 
diamu  et  major  pan  soeiorum,  or  magu* 
ier,  OT  prapotitut  9i  major  pars  i  and  it 
has  been  determined  by  the  court  of 
King's  Bench,  (Cowp.  877 )»  and  by  the 
visitors  of  Clare-hall,  Cambridge,  and 
also  by  the  visitors  of  Dublin  College, 
that  this  expression  does  not  confer 
upon  the  warden,  roaster,  or  provost, 
any  negative;  but  that  his  vote  must 
be  counted  with  the  rest,  and  that  he 
is  concluded  by  a  majority  of  votes 
against  him. — Ch. 
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statutes  ot  Mort- 


a  licence  from  the  king  to  purchase  (y)»  before  they  can  eiert 
that  capacity  which  is  vested  in  them  by  the  commoa  law:  nor 
is  even  this  in  all  cases  sufficient.  These  statutes  are  gene- 
rally called  the  statutes  of  ftwrinudn;  all  purchases  made  b; 
corporate  bodies  being  said  to  be  purchases  in  mortnoa,  n 
morhia  manu:  for  the  reason  of  which  appellation  Sr  Edward 
Coke  {z)  oflTers  many  conjectures;  but  there  is  one  whiGb 
seems  more  probable  than  any  that  he  has  given  us;  viz.  that 
these  purchases  being  usually  made  by  ecclesiastical  bodies, 
the  members  of  which  (being  professed)  were  reckoned  dead 
persons  in  law,  land  therefore  holden  by  them  might  with  gredt 
propriety  be  said  to  be  held  in  mortua  manu. 

I  shall  defer  the  more  particular  exposition  of  these  statates 
of  mortmain  till  the  next  book  of  these  C!ommentaries(I9ji 
when  we  shall  consider  the  nature  and  tenures  of  estates;  and 
also  the  exposition  of  those  disabling  statutes  of  Queen  Elia- 
beth,  which  restrain  spiritual  and  eleemosynary  corporatioBs 
from  aliening  (20)  such  lands  as  they  are  at  present  in  legal 
possession  of:  only  mentioning  them  in  this  place,  for  the  sab 
of  regularity,  as  statutable  incapacities  incident  and  reUtite 
to  corporations. 

The  general  duJtie$  of  all  bodies  politic,  considered  in  their 

corporate  capacity,  may,   like  those  of  natural  persons^  be 

[  *480  ]     ^reduced  to  this  single  one,  that  of  acting  up  to  the  end  or 

design,  whatever  it  be,  for  which  they  were  created  by  their 

founder* 

III.  I  proceed  therefore  next  to  inquire,  how  these  coipo- 
rations  may  be  visUed.  For  corporations  being  composed  of 
individuals,  subject  to  human  frailties,  are  liable,  as  well  9S 
private  persons,  to  deviate  from  the  end  of  their  institution. 
And  for  that  reason  the  law  has  provided  proper  persons  to 
visit,  inquire  into,  and  correct  all  irregularities  that  arise  in 
such  corporations,  either  sole  or  aggregate,  and  whether  eccle- 


Gcncnl  dutkfc  of 
aU  bodk*  |MUtk. 


III.  CorpormUoiM 
how  visited. 


(y)  By  the  civil  law,  a  corporation 
was  incapable  of  taking  lands,  unless 
by  special  privilege  from  the  emperor : 
Collegium,  si   nullo  speciali  privilegio 


subnixum  tit,   hartditaiem  eapere  nu 
pout,  dubium  noH  e$t,     (Cod.  6.  24.  %\ 
(t)  1  Inst  2. 


(19)  See  Vol.  2,  p.  268. 


(20)  Sec  Vol.  %y  p.  290,  n. ;  and  p.  ^ 
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siastical,  civile  or  eleemosynary.  With  regard  to  all  eccleftias-  Ecckajastkai  cor- 
tical corporations,  the  ordinary  is  their  visitor,  so  constituted 
by  the  canon  law,  and  from  thence  derived  to  us.  The  pope 
formerly,  and  now  the  king,  as  supreme  ordinary,  is  the  visitor 
of  the  archbishop  or  metropolitan;  the  metropolitan  has  the 
charge  and  coercion  of  all  his  suffragan  bishops;  and  the 
bishops  in  their  several  dioceses  are  in  eccleisiastical  matters 
the  visitors  of  all  deans  and  chapters,  of  all  parsons  and  vicars, 
and  of  all  other  spiritual  corporations.  With  respect  to  all  Layoorpontiou. 
lay  corporations,  the  founder,  his  heirs  or  assigns,  are  the  visi- 
tors, whether  the  foundation  be  civil  or  eleemosynary;  for  in 
a  lay  incorporation  the  ordinary  neither  can  nor  ought  to 
visit  (a). 

I  know  it  is  generally  said,  that  civil  corporations  are  sub- 
ject to  no  visitation,  but  merely  to  the  common  law  of  the 
land;  and  this  shall  be  presently  explained.  But  first,  as  I 
have  laid  it  down  as  a  rule  that  the  founder,  his  heirs  or  as- 
signs, are  the  visitors  of  all  lay  corporations,  let  us  inquire 
what  is  meant  by  the  founder.  The  founder  of  all  corpora- 
tions, in  the  strictest  and  original  sense,  is  the  king  alone,  for 
he  only  can  incorporate  a  society;  and  in  civil  incorporations, 
such  as  mayor  and  commonalty,  &c.,  where  there  are  no  pos- 
sessions or  endowments  given  to  the  body,  there  is  no  other 
founder  but  the  king:  but  in  eleemosynary  foundations,  such 
as  colleges  and  hospitals,  where  there  is  an  endowment  of 
lands,  the  law  distinguishes,  and  makes  two  species  of  *founda-  [  *481  ] 
tion;  the  one  fondatio  incipiens,  or  the  incorporation,  in  which 
sense  the  king  is  the  general  founder  of  all  colleges  and  hos- 
pitals; the  other  fimdatio  perficiensj  or  the  dotation  of  it,  in 
which  sense  the  first  gift  of  the  revenues  is  the  foundation, 
and  he  who  gives  them  is  in  law  the  founder:  and  it  is  in  this 
last  sense  that  we  generally  call  a  man  the  founder  of  a  col- 
lege or  hospital  (b).  But  here  the  king  has  his  prerogative: 
for,  if  the  king  and  a  private  man  join  in  endowing  an  eleemo- 
synary foundation,  the  king  alone  shall  be  the  founder  of  it. 
And,  in  general,  the  king  being  the  sole  founder  of  all  civil  Thekiii|the 
corporations,  and  the  endower  the  perficient  founder  of  all  ^2!^tk»l.f^^' 
eleemosynary  ones,  the  right  of  visitation  of  the  former  results, 
according  to  the  rule  laid  down,  to  the  king;  and  of  the  latter 
to  the  patron  or  endower. 

(a)  10  Rep.  31.  (b)  10  Rep.  33. 
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The  king  being  thus  constituted  by  law  visitor  of  all  civil 
corporations,  the  law  has  also  appointed  the  place  wherein  he 
shall  exercise  this  jurisdiction:  which  is  the  court  of  King's 
Bench;  where,  and  where  only  (21),  all  misbehaviours  of 
this  kind  of  corporations  ate  inquired  into  and  redressed, 
and  all  their  controversies  decided.  And  this  b  what  I 
understand  to  be  the  meaning  of  our  lawyers  when  they  say 
that  these  civil  corporations  are  liable  to  no  visitation;  that 
is,  that  the  law  having  by  immemorial  usage  appointed  them 
to  be  visited  and  inspected  by  the  king  their  founder,  in 
his  majesty's  court  of  King's  Bench,  according  to  the  rules 
of  the  common  law,  they  ought  not  to  be  visited  elsewhere^ 
or  by  any  other  authority  (c).  And  this  is  so  strictly  true^ 
that,  though  the  king  by  his  letters  patent  had  subjected 
the  college  of  physicians  to  the  visitation  of  four  very  re* 
spectable  persons,  the  lord  chancellor,  the  two  chief  justices, 
and  the  chief  baron;  though  the  college  had  accepted  this 
charter  with  all  possible  marks  of  acquiescence,  and  had 
acted  under  it  for  near  a  century;  yet  in  1753^  the  autho- 
rity of  this  provision  coming  in  dispute,  on  an  appeal  pre- 
[  *482  ]  ferred  to  these  supposed  ^visitors,  they  directed  the  legality 
of  their  own  appointment  to  be  argued;  and,  as  this  college 
was  merely  a  civil  and  not  an  eleemosynary  foundation,  they 
at  length  determined,  upon  several  days'  solemn  debate,  that 
they  had  no  jurisdiction  as  visitors;  and  remitted  the  appel- 

(e)  This  notion  is  perhaps  too  re-  cial  visitor  Is  appointed.    But  not  in 

fined.     The  court  of  King's  Bench,  (it  the  light  of  visitor :    for,  as  its  judg- 

may  he  said),  fhmi  its  general  super-  ments  are  liable  to  be  reversed  by  writs 

intendent  authority  where  other  juris-  of  error,  it  may  be  thought  to  want 

dictions  are  deficient,    has  power  to  one  of  the  essential  marks  of  visita- 

regulate  all  corporations  where  no  spe-  tonal  power  (22). 


(21)  This  dieium  must  not  be  relied  is,  the  discretion  of  a  visitor  volunta- 
on.  That  there  may  be  cases  of  mis-  rily  to  regulate  and  superintend.  The 
conduct  by  corporations  which  will  court  of  King's  Bench,  upon  a  proper 
bring  them  within  the  Jurisdiction  of  complaint  and  application,  can  prevent 
the  court  of  Chancery,  and  in  which  and  punish  injustice  in  ciril  corpora- 
the  court  of  King's  Bench  could  not  tions,  as  in  every  other  part  of  their 
interfere,  see  The  Mayor  qf  Cokhetier  jurisdiction ;  but  it  is  not  the  language 
V.  Lowton,  1  Yes.  &  Bea.  245;  The  of  the  profession  to  call  that  part  of 
King  V.  WaUon,  2  T.  R.  200.  their  authority  a  visiutorial  power.^ 

(22)  And  it  wants,  I  conceive,  an-  Ch. 
other  mark  of  visitatorial  power;  which 
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lant,  if  aggrieved,  to  his  regular  remedy  in  his  majesty's  court 
of  King's  Bench. 

As  to  eleemosynary  corporations,  by  the  dotation  the 
founder  and  his  heirs  are  of  common  right  the  legal  visitors, 
to  see  that  such  property  is  rightly  employed,  as  might  other- 
wise have  descended  to  the  visitor  himself:  but,  if  the  founder 
has  appointed  and  assigned  any  other  person  to  be  visitor,  then 
his  assignee  so  appointed  is  invested  with  all  the  founder's 
power,  in  eiiclusion  of  his  heir.  Eleemosynary  corporations 
are  chiefly  hospitals,  or  colleges  in  the  universities.  Hiese 
were  all  of  them  considered,  by  the  popish  clergy,  as  of  mere 
ecclesiastical  jurisdiction:  however,  the  law  of  the  land  judged 
otherwise;  and,  with  regard  to  hospitals,  it  has  long  been 
held  (d)j  that,  if  the  hospital  be  spiritual,  the  bishop  shall  visit; 
but  if  lay,  the  patron.  This  right  of  lay  patrons  was  indeed 
abridged  by  statute  2  Hen.  V.  c.  1,  which  ordained  that  the 
ordinary  should  visit  off  hospitals  founded  by  subjects;  though 
the  king's  right  was  reserved  to  visit  by  his  commissioners  such 
as  were  of  royal  foundation.  But  the  subject's  right  was  in 
part  restored  by  statute  14  Eliz.  c.  5,  which  directs  the  bishop 
to  visit  such  hospitals  only  where  no  visitor  is  appointed  by  the 
founders  thereof:  and  all  the  hospitals  founded  by  virtue  of 
the  statute  89  Eliz.  c.  5,  are  to  be  visited  by  such  persons  as 
shall  be  nominated  by  the  respective  founders.  But  still,  if 
the  founder  appoints  nobody,  the  bishop  of  the  diocese  must 
visit  {e). 

Colleges  in  the  universities  (whatever  the  common  law  may 
now,  or  might  formerly,  judge)  were  certainly  considered  by 
the  popish  clergy,  under  whose  direction  they  were,  as  eccUsi- 
asHcaly  or  at  least  as  clerical,  corporations;  and  therefore  the 
;ight  of  visitation  was  claimed  by  the  ordinary  of  the  *diocese.  [  *483  ] 
This  is  evident,  because  in  many  of  our  most  antient  colleges, 
where  the  founder  had  a  mind  to  subject  them  to  a  visitor  of 
his  own  nomination,  he  obtained  for  that  purpose  a  papal 
bull  to  exempt  them  from  the  jurisdiction  of  the  ordinary; 
several  of  which  are  still  preserved  in  the  archives  of  the  re- 
spective societies.  And  in  some  of  our  colleges,  where  no 
special  visitor  is  appointed,  the  bishop  of  that  diocese,  in  which 
Oxford  was  formerly  comprised,  has  immemorially  exercised 

(d)  Year  Book,  8  Edw.  III.  28 ;    8  Ass.  29.  (e)  2  Inst.  725. 
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Tisitatorial  authority  (23) ;  which  can  be  ascribed  to  n< 
else  but  his  supposed  title  as  ordinary  to  yisit  tliis»  a 
other  ecclesiastical  foundations.  And  it  is  not  impc 
that  the  number  of  colleges  in  Cambridge,  which  are  t 
by  the  Bbhop  of  Ely,  may  in  part  be  derived  firom  the 
original. 

But,  whatever  might  be  formerly  the  opinion  of  the  cl< 
it  is  now  held  as  established  common  law,  that  colleges  an 
corporations,  though  sometimes  totally  composed  of  eccle 
tical  persons;  and  that  the  right  of  visitation  does   not  s 
from  any  principles  of  the  canon  law,  but  of  necessity 
created  by  the  common  law  (/*)•     And  yet  the  power  i 
jurisdiction  of  visitors  in  colleges  was  left  so  much   in 
dark  at  common  law,  that  the  whole  doctrine  was  very  uns 
tied  till  the  famous  case  of  Phillips  and  Bury  {g).     In  this  I 
main  question  was,  whether  the  sentence  of  the  Bishop 
Exeter,  who,  as  visitor,  had  deprived  Doctor  Bury,  the  rect 
of  Exeter  College,  could  be  examined  and  redressed  by  tl 
court  of  King's  Bench.     And  the  three  pubne  judges  were  < 
opinion,  that  it  might  be  reviewed,  for  that  the  visitor^s  jurii 
diction  could  not  exclude  the  common  law;  and  according! 
judgment  was  given  in  that  court.     But  the  Lord  Chief  Jus 
tice  Holt  was  of  a  contrary  opinion;  and  held,  that  by  tb 
common  law  the  office  of  visitor  is  to  judge  according  to  th€ 
statutes  of  the  college,  and  to  expel  and  deprive  upon  jusl 
occasions,  and  to  hear  all  appeals  of  course:  and  that  from 
him,  and  him  only,  the  party  grieved  ought  to  have  redress; 
the  founder  having  reposed  in  him  so  entire  a  confidence,  that 
r  «4g4  1     he  *will  administer  justice  impartially,  that  his  determinations 
are  final,  and  examinable  in  no  other  court  whatsoever.    Aod 
upon  this,  a  writ  of  error  being  brought  into  the  house  of  lords, 
they  concurred  in  Sir  John  Holt's  opinion,  and  reversed  the 
judgment  of  the  court  of  King's  Bench.     To  which  leading 
case  all  subsequent  determinations  have  been  conformable. 
But,  where  the  visitor  is  under  a  temporary  disability,  there 

(/)  Lord  Raym.  8.  Show.   35;    Skinn.  407;    3«Ik.  402; 

{g)  Lord  Raym.  6;    4   Mod.  106;     Carthew,  180. 


(23)  That  is,  the  Bishop  of  Lincoln,  from  whose  diocese  that  of  Oxford  was 
taken. — Ch. 
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•'  the  couYt  of  King's  Bench  will  interpose  to  prevent  a  defect 
'  of  justice  (A).  Also  it  is  said  (t),  that  if  a  founder  of  an 
'  eleemosynary  foundation  appoints  a  visitor,  and  limits  his 
.  '-jurisdiction  by  rules  and  statutes,  if  the  visitor  in  his  sen- 
/  *:  tence  exceeds  those  rules,  an  action  lies  against  him ;  but 
it  is  otherwise  where  he  mistakes  in  a  thing  within  his 
•.    power  (24). 

IVk  We  come  now,  in  the  last  place,  to  consider  how  cor«  iv.  corpontiom 
-   porations  may  be  dissolved.     Any  particular  member  may  be  '**^****^^«^* 
/  disfranchised,  or  lose  his  place  in  the  corporation,  by  acting 
contrary  to  the  laws  of  the  society,  or  the  laws  of  the  land;  or 
he  may  resign  it  by  his  own  voluntary  act  (A).     But  the  body 
. :    politic  may  also  itself  be  dissolved  in  several  ways,  which  dis- 
solution is  the  civil  death  of  the  corporation;  and  in  this  case 
their  lands  and  tenements  shall  revert  to  the  person,  or  his 
heirs,  who  granted  them  to  the  corporation:  for  the  law  doth 
annex  a  condition  to  every  such  grant,  that,  if  the  corporation 
^     be  dissolved,  the  grantor  shall  have  the  lands  again,  because 
the  cause  of  the  grant  faileth  (/).     The  grant  is,  indeed,  only 


(h)  Stra.  797. 
(0  2  Lutw.  1566. 


(k)  U  Rep.  98. 
(0  Co.  Lit.  13. 


r 
r 


(24)  No  particular  form  of  words  is 
necessary  for  the  appointment  of  a 
visitor.  SU  vintaior,  or  vuittUionem 
eommendamut,  will  create  a  general 
yisitor,  and  confer  all  the  authority 
incidental  to  the  oflBce;  (1  Burr.  199) ; 
but  this  general  power  may  be  re- 
strained and  qualified,  or  the  visitor 
may  be  directed  by  the  statutes  to  do 
particular  acts,  in  which  instances  he 
has  no  discretion  as  visitor:  as  where 
the  statutes  direct  the  visitor  to  appoint 
one  of  two  personsi  nominated  by  the 
fellows,  the  master  of  a  college;  the 
court  of  King's  Bench  will  examine  the 
nomination  of  the  fellows,  and  if  cor- 
rect, will  compel  the  visitor  to  appoint 
one  of  the  two.  (2  T.  R.  290).  New 
ingrafted  fellowships,  if  no  statutes 
are  given  by  the  founders  of  them, 
roust  follow  the  original  foundation, 
and  are  subject  to  the  same  discipline 
and  judicature.     (1  Burr.  208).     It  is 


the  duty  of  the  visitor,  in  every  in- 
stance, to  effectuate  the  intention  of 
the  founder,  as  far  as  he  can  collect  it 
from  the  statutes  and  the  nature  of  the 
institution ;  and  in  the  exercise  of  this 
jurisdiction  he  is  free  from  all  controL 
Lord  Mansfield  has  declared,  that "  the 
visitatorial  power,  if  properly  exer- 
cised, without  expense  or  delay,  is  use- 
ful and  convenient  to  colleges ;  and  it 
is  now  settled  and  established,  that  the 
jurisdiction  of  a  visitor  is  summary, 
and  without  appeal  from  it"  (1  Burr. 
200).  It  has  been  determined  that, 
where  the  founder  of  a  college  or  elee- 
mosynary corporation  has  appointed  no 
special  visitor,  if  his  heirs  become  ex- 
tinct, or  if  they  cannot  be  found,  the 
right  of  visitation  devolves  to  the  king, 
to  be  exercised  by  the  chancellor  in  the 
same  manner,  as  where  the  king  him- 
self is  the  founder.  (4  T.  R.  233 ;  2  Yes. 
jun.  609).— Ch. 
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during  the   life  of  the  corporation;    which   nuty  endure  (c? 
ever:  but,  when  that  life  is  determined  by  the  dissolution  i 
the  body  politic,  the  grantor  takes  it  back  by  reversion,  as  ic 
the  case  of  every  other  grant  for  life.     The  debts  of  a  cor- 
poration, either  to  or  from  it,  are  totally  extinguished  by 
its  dissolution ;  so  that  the  members  thereof  cannot  recoier, 
or  be  charged  with   them,  in  their  natural    capacities  (m;: 
agreeable  to  that  maxim  of  the  civil  law  (n),  *^  si  quid  icu- 
vertiiati  dtbetwr^  singulis  turn  dAetur;  necy  quod  dAet  wdtfr- 
sitasj  singvli  debent.^ 

1.  By  act  of  par-         *A  Corporation  may  be  dissolved — 1.  By  act  of  parliament. 

8.  sTthe natural    which  is  bouudless  iu  its  operation;    2.  By  the  natural  death 

d«thof  aUlti  -     «   .^  ,  .  *-  ,   "^  .-  n  D 

memtwn:    ^     ,  of  all  its  mcmbcrs,  m  case  of  an  BSBXes9\jG  corporation:  a.  d\ 

3.  By  •urr«nder  of  •  .       -  t  .  .  i       r        i        i.    *        .  -  i  •  l  ' 

iufiranchiMs;  Surrender  of  its  franchises  into  the  hands  of  the  king,  which  is 
4.  ^yjjjjjjj""  a  tind  of  suicide;  4.  By  forfeiture  of  its  charter,  through  neg- 
r  *485  1  hgence  or  abuse  of  its  franchises;  in  which  case  the  law  judges 
that  the  body  politic  has  broken  the  condition  upon  which  it 
was  incorporated,  and  thereupon  the  incorporation  is  Toii 
And  the  regular  course  is,  to  bring  an  information  in  nature 
of  a  writ  of  quo  warranto^  to  inquire  by  what  warrant  the  mem- 
bers now  exercise  their  corporate  power^  having  forfeited  ft  by 
such  and  such  proceedings.  The  exertion  of  this  act  of  law, 
for  the  purposes  of  the  state,  in  the  reigns  of  King  Charier 
and  King  James  the  Second,  particularly  by  seizing  the  charter 
of  the  city  of  London,  gave  great  and  just  offence  (25);  though 
perhaps,  in  strictness  of  law,  the  proceedings  in  most  of  than 
were  sufficiently  regular:  but  the  judgment  against  that  of 
London  was  reversed  by  act  of  parliament  (o)  after  the  Revo- 
lution; and  by  the  same  statute  it  is  enacted,  that  the  fran- 
chises of  the  city  of  London  shall  never  more  be  forfeited  for 
*  any  cause  whatsoever.   And  because,  by  the  common  law,  cor- 

porations were  dissolved,  in  case  the  mayor  or  head  officer  wa^ 
not  duly  elected  on  the  day  appointed  in  the  charter,  or  esta- 
blished by  prescription,  it  is  now  provided  {p\  that  for  the 
future  no  corporation  shall  be  dissolved  upon  that  account; 

(m)  1  Ley.  237.  (o)  Stat  2  W.  &  M.  c  8. 

(n)  Ft  3.  4.  7.  (p)  Stat.  11  Geo.  I.  c.4. 


(25)  See  Vol  3,  p.  485. 
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and  ample  directions  are  given  for  appointing  a  new  officer,  in 
case  there  be  no  election,  or  a  void  one,  made  upon  the  pre- 
scriptive or  charter  day  (26). 


(26)  See  the  statute  of  3  &  4  Oul.  4,     tute  of  9  Geo.  4,  c  17.    (See,  also,  the 
c.  31.  statute  of  2  GuL  4,  c.  7). 

The  test  act  was  repealed  by  the  sta- 
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